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The appellant in Ci'vil Appeal Nos. 6497-6500 of 1994 is the Deputy Director
Land Acquisition and the respondents are Malla Atchinaidu and Ors. These
appeal s were preferred agai nst the orders dated 31.12.1993 and 18.01. 1994
in CRP No. 363 of 1992 and judgnent and order dated 11.03.1994 in AS No.
147 of 1994 of the H gh Court of “‘Andhra Pradesh.. SLP No. 16443 of 1994 was
filed by the respondents in CA Nos.6497-6500 of 1994 agai nst the judgnent
and order passed in AS No. 19 of 1992 dated 11.03.1994.

The facts herein are that, on 07.03.1982, an extent of Ac. 19.87 cents of
dry land in Sy. Nos. 3/1 to 3/42 of Pisinikada Village, in the outskirts of
Anakapal | i Town, was acquired under section 4 (1) of the Land Acquisition
Act (hereinafter referred to as theAct), for the provision of house sites
for the weaker sections. Urgency clause under section 17 (4) of the Act was
i nvoked and a draft declaration under section 6 (1) was al so published

si mul taneously on the sane date.

On 31.07.1982, the Land Acquisition Oficer and Social Wlfare Oficer
(Land Acquisition) issued notice under section 9(1) of the Act directing
that all the matters to be posted on 24.08.1982 for conducting the award
enquiry. On 24.08.1982 and 03.09.1982, award enquiry was conduct ed.

The Land Acquisition O ficer on 03.02.1983, gave an-award granting
conpensation of Rs.11,6500/- per acre to the respondents. The Land

Acqui sition Oficer also valued certain Pal myrah trees at Rs. 2,000/- (Rs.
10/- for big Palmyrah tree, Rs. 5/- for small Palnyrah tree and Rs. 50/-
for cashew trees.) There were 176 Pal nyrah trees and 7 cashew trees. On
24.03. 1983, possession of the said | and was taken

The respondents were, however, not happy with the conmpensation awarded by
the Land Acquisition Oficer. Hence the matter was referred to the G vi
Court under Section 18 of the Act and it was nunbered O P. No. 21/87.

On 27.04.1991, the Sub-Judge, Anakapalli passed an order whereby the
conpensati on ambunt was enhanced to Rs. 55,000/- per acre. The conpensation
with regard to the pal myrah trees was enhanced to Rs. 100/- for a big tree
and Rs. 50/- for a small tree and Rs. 200/- for a cashewtree. On
29.07.1991, however, the respondents filed I.A No. 70/91 in O P.No. 21/87
contendi ng that there were 10,000 big pal nyrah trees and 4,500 snal |

pal myrah trees and that the order of the Sub-judge contained a

t ypographi cal error.
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The Sub-judge in his order dated 28.09.1991, rejected the application of
the respondents.

Aggri eved by the order of the Sub-judge, the respondents approached the
H gh Court of Andhra Pradesh by way of Civil Revision Petition No. 363/92
and filed an appeal in the Hi gh Court which was nunbered A S. No. 19/1992.

On 31.12.1993, the Single Judge allowed the revision and directed that the
order of the Sub-judge be anended. On the request of the Govt. Pleader on
18.01.1994, the matter was heard again. However, the Single Judge
confirmed the order passed on 31.12.1993. An appeal was preferred by the
appel l ants in the H gh Court against this order of the Single Judge which
was nunmbered A. S. No. 147/1994.

On 11.03.1994, the Division Bench of the Hi gh Court allowed the appeal of
the respondents nunbered 19/1992 and di sm ssed the appeal of the appellants
and enhanced the conpensation to Rs. 1,50,000/- per acre relying on

Ex. A-11, a registered sal e deed.

It is against this decision of the H gh Court of Andhra Pradesh dated
11.03.1994 the appellants are before this court by way of Civil Appeal Nos.
6497- 6500/ 1994 and the respondents have al so approached this court by way
of SLP (C) No. 16443/1994.

We heard | earned seni or counsel M. Sundaravardan assisted by M. Manoj
Saxena, |earned counsel appearing for the appellants and Ms. Anjan

Ai yagari and M. Subhash Sharnm, |earned counsel appearing for the
respondents.

Learned seni or counsel M. Sundaravardan submtted on facts that after the
publication of 4(1) notification on 07.03.1982 in respect of 19 acres-31
cents of land in the concerned village with sone trees thereon, the Land
Acqui sition officer passed an award on 03.02.1983, granting conpensation at
Rs. 11,500/ - per acre and for pal myrah trees at Rs.2000 (Rs. 10/- for big
pal myrah trees, Rs.5/- for small palymyrah trees and Rs.50/- for cashewnut
trees). It may be noted that before the conpensation officer no contention
was ever raised that the trees were nore in nunber than what the officer
had found.

The respondents took the matter under section 18 of the Land Acquisition
Act before the | earned subordinate Judge Anakapal Ii. By order dated
27.04.1991 the | earned sub-judge enhanced the conpensation to Rs. 55, 000/-
per acre and enhanced the conpensation for the value of trees at Rs. 100
per big palmyrah tree and at Rs.200 per cashew nut tree. There was no
enhancenent of the nunber of trees at all, nor was any such point argued as
to the nunber of trees.

Both the State and the respondents took the matter on appeal before the

H gh Court of Andhra Pradesh. Just on the eve of these appeals before the
Hi gh Court, a certain devel opment occurred before the sub-court of
Anakapal li (the reference court). The respondents filed I.A 70/91 in O/P.87
bef ore the transferee subordi nate Judge contending that there were 10, 000
bi g pal nyrah trees, 4500 small pal nyrah trees and the statenment and
findings in the decree has to be so corrected instead of the origina
figures of 1000 and 500. The | earned subordi nate Judge held that it is not
a matter for correction under section 152 C.P.C. but one for appeal and

adj udi cati on.

It was stated that the predecessor subordinate judge in his judgment under
section 18 of the Act, on appreciation of evidence on record found: "there
were 1000 big pal myrah trees, 500 small pal myrah trees and 25 cashewnut
trees in the entire |l and under present acquisition".

The 1st respondent hinmself has stated there were 25 big pal myrah trees and
three cashewnut trees in his |and.
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PWL cl ai mant no. 14 deposed that in his acquired land of 1 acre and 0.8
cents, there were only 4 palnyrah trees and 8 snmall ones of the sane
nat ure.

It was submitted that on the evidence and finding there could be no basis
for an exaggerated claimas to the nunber of trees as now clainmed by the
respondent, which claimif all owed woul d nake a phenonenal addition of
conpensation to nearby 15 | akhs of rupees.

Not wi t hst andi ng the dism ssal of the I.A for correction of the decree and
judgrment, the claimants filed C. R P 363/92 under section 115 C. P.C before
the H gh Court of Andhra Pradesh. It nay be nentioned that when the CR P
was taken for final hearing the matter was al ready seized by a Division
Bench of the Hi gh Court. Inspite of this aspect of the natter being brought
to the notice of the learned Single Judge, the | earned Single Judge by
order dated 31.12.1993 all owed the CRP and held that it was only a clerica
m stake. The result is a junp froma thousand trees to ten thousand big
trees and fromfive hundred to five thousand small trees resulting in
addi ti onal conpensation of about Rs. 15 | akhs.

It was al so subrmitted that by no stretch of inagination the entire area of
19 acre 37 cents could ever cover and hold ten thousand big pal nyrah trees
and 4500 smal | palnmyrah trees, nor was this matter ever raised either
before the Land Acquiring officer. Indeed section 13A of the Act enables
such objection to be raised.

The appeal s by the state and al so by the respondents before the H gh court
cane to be disposed off on 11.03.1994 thereby enhancing the | and value to
1,50,000 per acre. By this order there was no addition to the nunber of
trees as over and above a thousand, but the enhanced val ue per tree was
maintained. It is of interest to note that no grievance as to the nunber of
trees was made by the claimants in their grounds of ‘appeal in the Hi gh
Court.

Learned counsel Ms. Anjani Aiyagari appearing for the
respondents/clai mants submitted that, in the instant case an extent of Ac.
19.87 cents of agricultural |and was acquired by naking the Notification
under Section 4(1) of the Land Acquisition Act in the 'year 1982.
Possessi on was taken in the year 1983 and Award was al so passed granting
conpensati on @Rs. 11,500/ - per acre. There were Pal nyrah and cashewnut
trees on the land, for which an additional conpensati on was awar ded.

The respondents stated that the appellants herein have rai sed the objection
for the first time before this Court that trees are not to be valued
separately and conpensati on shoul d be awarded both for |and as well as for
trees. On this point the respondents sought a prelimnary objection saying
that that, such a plea cannot be taken up for the first tine before this
Court. Also, the conpensation awarded cannot be | ower than that awarded by
the |l earned Land Acquisition Oficer. Further, the respondents enphasized
that, the conpensation awarded for the trees is however justified, as the
val ue of the trees was awarded at the fuel rate and the use the trunks of
the big palnyrah trees can be put to for construction purposes.

The respondents drew our attention to the decisions of this court in the
case of Koyappathodi M Aysha Umma v. State of Kerala, [1991] 4 SCC 8,
this Court held that conpensati on cannot be awarded to | and separately and
the trees again valued by the capitalization nethod by taking the annua
yield. However, this Court has held that the trees are to be val ued
separately as fuel, tinber etc; as follows : "It is thus settled | aw that
in evaluating the narket value of the acquired property, nanely, |and and
the building or the lands with fruit bearing trees standing thereon, val ue
of both would not constitute one unit; but separate units; it would be
open to the Land Acquisition Oficer or the court either to assess the
lands with all its advantages as potential value and fix the market val ue
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thereof or where there is reliable and acceptabl e evidence avail able, on
record of the annual income of the fruit bearing trees the annual net
income nmultiplied by appropriate capitalization of 15 years would be the

proper and fair nmethod to determ ne the market value but not both. 1In the
fornmer case, the trees are to be separately valued as tinber and to deduct
sal vage expenses to cut and renove the trees fromthe land". Sinilarly,

this Court in Adm nistrator General of Wst Bengal v. Collector, Varanas
[1988] 2 SCR 1025 held that where the land is valued with reference to its
potentiality for building purposes, the tree growmh on the |and cannot be
val ued i ndependently on the basis of its horticultural value or with
reference to the value of the yield. But this principle does not cone in
the way of awarding the tinber-value after deducting costs for cutting and
renoving themfromthe | ands as sal vage val ue. The conpensati on awar ded
for the building and tree growth was enhanced from Rs.57,660/- to

Rs. 2,00, 000 and from Rs.355.85 to Rs.7500/- respectively.

In Ratan Kumar Tandon and Ors. v. State of U P., [1997] 2 SCC 161, this
Court upheld the award of Rs.23,000/- given by the LAO for the trees.

The respondents later contended that, in this case respondents had
nmentioned the nunbers of the trees as 10,000 big pal nyrah trees, 4,500
smal | pal nyrah trees and 25 cashewnut trees in their claimpetition, which
was not denied by the appellant. Due to a typographical m stake, the
Judgnent of the reference Court put the nunber of trees at 1000 big

pal myrah trees, 450 small pal myrah trees and 25 cashewnut trees. Such a
m st ake can be corrected under Section 152 CPC.

The respondents referred to the decision of this court in the case of State
of Punjab v. Darshan Singh, [2004] 1 SCC 328 where it was held that,
"Section 152 provides for correction of clerical or arithnetical m stakes
in judgnents decrees or orders or errors arising therein from any
accidental slip or onission."

It was submitted that, the Hi gh Court had awarded conpensation to the
respondents by relying upon Ex.A-11, which is a registered sale deed dated
20.01.1982 and fixed the nmarket value at Rs. 31/- per sqg.yd. and deducted
35% out of that for anenities.

It was al so subnitted that the reliance on snall plots of |and for
determ ning the market value of large tracts of land is permi'ssible if no
ot her evidence is avail abl e by naki ng necessary deducti ons:

Also it was argued by the respondents that, the deduction of 35%towards
devel opnent is not justified following the verdict of this court in the
case of Kasturi & Ors. v. State of Haryana, [2003] 1 SCC 354, where it was
held that, the |land being acquired in an already devel oped area, having
potential of construction of residential and conmercial buildings, not nore
than 20% ought to have been deducted towards devel opnent.

Learned counsel further subnmitted that, the H gh Court has failed to take
into consideration Ex. A-5, A-6 and A-17, which are agreenents of sale
wherein the rate per acre was between 2 | akhs to 2.5 |akhs per acre.

Concl udi ng her subm ssions, |earned counsel submtted that, the narket
val ue is nmuch | ess than the value the |and was worth and the deducti on was
much nore than what shoul d have been applied to a devel oped | and.

We heard both parties in detail and perused through all the records placed
bef ore us.

We have carefully considered the rival subm ssions nade by | earned counse
appearing for the respective parties and also with reference to the
pl eadi ngs, annexures and the decisions cited.

On the facts and circunstances of the case, the follow ng substantia
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guestions of |law arise for consideration by this Court:-

(1) Wet her the | earned Single Judge of the H gh Court was right in |aw
in upholding the plea of the claimants that their grievance (which is not
sust ai nabl e even on evidence) is anmenable for correction under Section 152
of the C. P.C?

(2) Whet her the | earned Single Judge was right in entertaining the
respondents’ Revision under Section 115 C.P.C., nore so, when the matter
was seized by a Division Bench and thus pre-enpting an adjudication by the
latter?

(3) Was the Division Bench of the High Court right in |aw in enhancing
the conpensation to Rs. One lakh and fifty thousand, per acre, principally
rel ying on Ex. A7 covering a snmall area of .08 cents only?

(4) In any case, is it permssible to nake separate valuations of |and
and tree?

Question Nos. 1 and 2:

M. Sundaravardan, |earned senior counsel, in support of his contention
relied on the judgnent reported in [1996] 11 SCC 528 State of Bi har & Anr
v. N lamani Sahu & Anr., ‘Wiich, according to him is on all fours with the
contention of the appellant-State of Andhra Pradesh. This Court in para 6
at page 529 held thus:

"We find force in the finding of the Division Bench that an appeal woul d
not |ie against the anendment of the decree and it is only revisable; since
the | earned Single Judge had amended the decree in appeal, a revision to
the Division Bench would not lie. The view taken by the Division Bench
cannot be faulted. However, the question is whether the |earned Single
Judge, was right in correcting the decree and directing paynment of the

af oresai d amount of Rs. 76, 21, 630.30 by way of order under sections 151 and
152 of CPC, we find that the view taken by the | earned Single Judge,
Justice R K Dev, with due respect, if we can say so, is not atrocious. It
is an admtted position that the valuation of the trees and the
guantification was done by the Land Acquisition O ficer at Rs.2466. On
reference, after adduction of evidence, the reference court confirmed the
same. Wen regul ar appeal was fil ed under Section 54 of the Act, the High
Court had gone into the question and did not accept the number of trees and
val ue thereof; it accordingly confirmed the award of the reference court.
In other words, the decree of a sum of Rs.2466 granted by the reference
court stood upheld and becane final. The question is an anendnent of the
decree, could the H gh Court go behind the order which had becone final and
correct the valuation, as stated earlier, to the tune of a sum/of

Rs. 25, 39, 919. 50? The Hi gh Court obviously was in-gross error /in
reconsidering the matter and cane to a fresh concl usion as to the nunber of
the trees and val ue thereof under the guise of arithnetical m stake. The
| earned Single Judge, therefore, was wholly wong in his conclusion as to

t he anobunt above referred to for correction of the decree."

This case is approved and followed in Jayal akshm Coehlo v. Oswal Joseph
Coehl o, (2001) 4 SCC 181.

In the petition for divorce noved on consent, parties jointly incorporated
an agreement under which the wife had to relinquish her rights in the flat
on receipt of a certain sumfromhusband. In their prayer they sought only
the relief of divorce. Later, an anmendment under Section 152 was sought by
husband seeking a relief anbng others, the transfer of the flat which was
agreed to be transferred in the body of the petition. The famly court as
wel |l as the High Court granted the prayer and anended the decree.

This Court however set aside the order of both the Courts bel ow hol di ng
that the exercise is inmpermssible under Section 152 CPC.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of

12

At page 189 para 13, PlacitumE, it was observed thus “I'n a case
reported in Dwarka Das v. State of A P., [1999] 3 SCC 500, this court has
hel d that the correction should be of a nistake or an omission which is
accidental and not intentional, wi thout going into the nerits of the case.
It is further observed that the provisions cannot be invoked to nodify,
alter, add to the terns of the original decree so as to pass an effective
Judi cial order after the Judgnment in the case - Liberal use of the

provi sions of Section 152 has been deprecated. Wile taking the above
view, this court had approved the Judgnment of the Madras High Court in AR
1940 Madras 29. Simlar viewis found to have been taken by this court in
a case reported in State of Bihar v. N lamani Sahu (supra) where the Court
under the guise of arithnetical mstake, on a reconsideration of the matter
came to a fresh conclusion as to the nunber of trees and the val uation
thereof in a matter which had been decided finally."

Similarly in another case enhanced interest on sol ati umunder Section 23
A(1) Section 28 omitted to be awarded originally, could not be awarded
| ater by resort to Section 152 CPC (1996) 4 SCC 533).

Again in para 14 (page 190) it is stated thus:

"on second though the Court may find that it may have comitted a mi stake
in passing an order in certain ternms but every such m stake does not permt
its rectification under Section 152 CPC."

In [2001] 6 SCC 683 Plasto Pack, Minbai v. Ratnakar Bank Ltd., it was held
at page 687 para 12

"...Such of the prayers as were not granted by decree dated 3-3-1995 would
be deened to have been refused and to that extent the suit shall be deened
to have been di sm ssed..... the Court cannot- substitute a new decree."

In [2001] 5 SCC 37 K. Rajamouli v. A V.K'N. Swany
At para 6, page 41 - PlacitumGit is held;
"S 152 provides that a clerical or arithmetical mstake ..........

The question therefore arises is whether om ssion of pendente lite interest
to the decree by the trial court was an accidental or clerical error. In
the case of Dwaraka Das v. State of MP, [1999] 3 SCC 500 it was held that
the omission in not granting pendente lite interest could not be held to be
an accidental om ssion or mistake and therefore neither the trial court nor
the appellate court has the power to award pendente |lite interest under
Section 152 CPC. "

The Privy Council in Piytatna Unnase v. Wakni kar' Sonutara Unnasi 54

Cal cutta Weekly notes page 568 with Section 189 of Ceylon code dealing with
Section 189 of cycl one code corresponding to Section 152 CPC has | aid down
simlar principle. The contention of the party in‘the appeal before the
Privy Council was that while Judgnment on which the decree was based had
conceded the right to an additional area of |and edged green in the plain
call ed "Spenser’s plan, the decree does not follow suit and hence it has to
corrected by resort Section 189 of Ceylon code corresponding to Section 152
CPC. The Privy Council negatived the plea and held at 571-para 2-Right
hand side colum as ;

"The hi ghest that case can be put on behalf of the Appellants is that there
are passages in the Judgnment which suggest that if the Judge had been

m nded to decide the question, he would have decided it in favour of the
Appel |l ants. The Judge may have had good reasons for not deciding the
guestion. He may have thought it inappropriate to decide on the title to a
pi ece of open | and when he was dealing only with issues relating to the
cost of inprovenents in buildings, or he may have thought that any such
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deci si on m ght be enbarrassing to parties not before the Court who had
interest in land ......

The general rule is clear that once an order is passed and entered or

ot herwi se perfected in accordance with the practice of the Court, the Court
whi ch passed the order is functus officio and cannot set aside or alter the
order however wong it may appear to be. That can only be done on appeal
Section 189 of Civil Procedure Code of Ceylon, which enbodies the
provisions of O 28 R 11 of the English Rules of the Suprenme Court to
ensure that its order carries into effect the decision at which it arrived,
provi des an exception to the general rule, but it is an exception within a
narrow conpass. The Section does not take away any right of appeal which
the parties may possess’ it nmerely provides a sinple and expeditious neans
of rectifying an obvious error. In the present case there was no clerica
error or accidental onmission.in the decree and the case of the Appellants
is based on an all eged variance between the Judgrment of the Court and the
decree based upon it. In such a case the variation should appear on a
perusal of the Judgment and decree. No such variation is apparent in the
present case.

M. Sundarvardhan subnitted that fromall these dicta quoted above, it is
clear that the learned Single Judge’s order in CRP is wholly without
jurisdiction. As rightly pointed out by |earned senior counsel the
exerci se involved i s one of adjudication, a deductive function which Court
has to do fromproved and admitted facts and that it is not a case of
clerical/arithnetical factor

Learned counsel for the respondents subnitted that these facts are adnmitted
by the rule of non-traverse stated in Order 8 Rule 5 CPC. In our opinion
the said argunent of the |earned counsel for the respondent overl ooks that
adm ssions are expl ai nable under Section 21 of the Evidence Act, that under
the proviso to the very rule of non-traverse the Court can require the
party to | ead evidence and that the utnost that could be said is that a

pi ece of evidence as to adnission i's not considered by the Court. Al

these are not clerical/arithnmetical errors.

Learned Single Judge who heard the civil revision petition could have
directed the CRP to be posted with the Appeals that were pending before the
Di vi sion Bench on 31.12.1993 when the CRP was finally heard and on

18. 01.1984 when it was again heard by learned Single Judge on being

menti oned, the appeals were seized before the Division Bench which rendered
its judgment.

During the pendency of these appeals in this Court, an additional affidavit
was filed on behalf of the appellant raising additional grounds in the
above appeal s. It is stated that the H gh Court has erred in di sposing of
the CRP without calling for the original records and thereby failed to
notice that in the petition filed on behalf of the claimants seeking
reference to Civil Court under Section 18 of the Act, they did not dispute
about the nunber of trees (176 trees) as noted by the Land Acqui sition
Oficer in his award and also failed to notice that -even in the evidence,
P.W. 1 to 3 did not speak about the existence of nore nunber of trees than
noted by the Land Acquisition Officer in the award and further in the
witten argunment submitted by the counsel for the claimants, whose copy was
furnished to the Assistant Governnent Pleader, there was no claimof nore
nunber of trees than the one noted in the award by the Land Acquisition
Oficer and there was no point framed by the sub-Court and no di scussion
was made regardi ng the nunmber of trees existed in the land and the Court

di scussed only about the value of each tree noted by the Land Acquisition
O ficer and enhanced tree value from Rs. 5/- to Rs. 50/- and from Rs.

10/- to Rs.100/-. In this regard, it is submtted that the Ist page of the
witten argunents was m schievously substituted subsequent to the di sposa
of the O P. by the Sub Court forgetting the fact that the copy of the
witten arguments was supplied to the Asstt. Govt. Pleader and in that
substituted page one |line was added mentioning that there were 10,000 big
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pal myrah and 4,500 small pal nyrah trees and the said tanpering of the
record was confirmed by the CB.C.1.D. in its investigation

It is further submitted that the Hi gh Court failed to notice that the

| ear ned Sub-Judge nowhere gave direction in the Judgnent that the above
enhancenent of the value of the trees (fromRs.5/- to Rs.50/- and from
Rs.10/- to Rs.100/-) was applicable to nore nunber of trees nentioned in
the claimstatenent filed on behalf of the claimants and on the other hand,
the | earned Sub-Judge in the operative portion of the Judgnent ordered that
the enhanced tree value to be paid after deducting the val ue already paid,
which clearly indicates that the enhanced tree val ue was made applicable
only to those trees for which Rs.5/- and Rs.10/- was granted by the L.A O

He al so submitted that the Hi gh Court further failed to note that the High
Court while exercising only revisional powers has no jurisdiction to give a
finding that the enhanced trees value shall be applied to the trees
mentioned in the claimstatenent in the absence of the direction by the
trial Court to that effect, and thus the Hi gh Court exceeded its
jurisdiction in ordering consequential anmendnent of the decree to apply the
enhanced tree value for '10000° big and '4500° snall Pal nyrah trees.

He further submitted that the Hi gh Court failed to note that these ' 10000’
big and ' 4500° small Pal myrah trees were fraudulently introduced in the
claimstatenment by way of substitution of some pages in the claim
statenment and the H gh Court disposed of the revision even wthout sending
for the original claimstatement. 1In this regard it is subnmitted that the
original claimstatement was tanpered with after the clai mstatement was
filed into Court and the sane was confirnmed in the investigation conducted
by the CB.C.1.D. and that the Hgh Court failed to notice that it is

i mpossi bl e for the existence of 10000 big and 4500 small Pal nyrah trees
besi des 25 Cashew nut trees in a cultivable | and of Ac. 19.87 cents as
according to the evidence of the clainmants, the land was | evelled and the
crops were being raised in the Iands by the date of notification

That the Hi gh Court also failed to note that the Court has no power to
val ue the trees separately and award both the value of the land and al so
the value for trees as per the decision of this Court in State of Haryana
v. Qurucharan Singh, [1995] suppl. 2 SCC 637 wherein it was held that the
conpensation for the lands as well as for the trees cannot be determ ned
separately.

It is also seen fromthe special |eave petitions filed by the State the
foll owi ng grounds have been rai sed:

(1) By his order dated 27.4.1991, the |earned subordinate Judge,
Anakapal | i enhanced the conpensation to Rs.55,000/- per acre in respect of
the land. He al so enhanced the conpensation in respect of the trees to
Rs. 100/ - per big palnyrah tree, Rs.50/- per small palnyrah tree and

Rs. 200/ - per cashewnut tree. The conpensation was for 1,000 big pal nyrah
trees and 500 small pal nyrah trees. The |earned Subordinate Judge al so
awarded 12% interest fromthe date of the 4(1) Notification to the date of
taki ng possession and al so granted interest @ 9% per annum for one year
fromthe date of taking possession and thereafter at 15%till the date of
deposit of the conpensation anmount in the Court.

(2) On 29-7-1991, the respondents filed I.A No. 70/91 in OP No. 21/87
contending that, in fact, there were 10,000 big Pal nyrah trees and 4, 500
smal | palnyrah trees on the acquired | and and that the order of the
Subor di nate Judge contains a typographical error since the order had
erroneously recorded that there are only 1,000 big pal nyrah trees and 500
smal | pal nyrah trees.

(3) On 26-9-1991, the | earned Sub-Judge Anakapalli rejected the
application. Aggrieved by the order of the |earned Subordi nate Judge, the
respondents filed Cvil Revision Petition No. 363/92 in the Hi gh Court of
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Andhra Pradesh. Further, aggrieved by the order of the |earned Sub-Judge
in OP. No. 21/87 dated 27-4-1991, the respondents also filed an appeal in
the H gh Court of Andhra Pradesh and the same was nunbered as A S. No. 19
of 1992.

(4) By his order dated 31-12-1993, a learned Single Judge allowed the
revision and directed that the order of the |earned sub-Judge be anended.

Again in the grounds while questioning the correctness of the |earned
Singl e Judge in allowing the revision, the followi ng grounds have been
specifically raised:

(1) The | earned Single Judge ought to have noticed that there was no
evi dence either before the Sub-Judge, Anakapalli or before the Hi gh Court
to the effect that there existed 10,000 big pal nyrah trees and 4,500 snal
pal myrah trees on the acquired | and.

(2) The Hi gh Court ought to have noticed that the judgnent and decree
of the'learned Sub-Judge was passed after an el aborate enquiry and after
consi deri'ng all the evidence on record and yet the | earned Sub-Judge found
no reason-to record a finding that there existed such | arge nunber of trees
on the acquired | and.

We are, therefore, of the opinion that the | earned Single Judge of the High
Court has erred in/law’in upholding the plea of the claimants that their
grievance is anenable for correction under Section 152 of the CPC and that
the |l earned Single Judge was not right in entertaining the respondents’

revi sion under Section 115 CPC nore so, when the natter was seized by the
Di vi si on Bench and thus preenpting an adjudication by the latter.

We, therefore, have no hesitation to set aside the order passed by the

| earned Single Judge of the High Court in CRP No. 363 of 1992 dated
31.12.1993 and allow the appeal filed by the State of Andhra Pradesh

i nsofar as the quantum of conpensati on awarded for the trees pursuant to
the order passed by the Hi gh Court to anmend the nunber of trees in para
No.6 of the order in OP. No. 21 of 1987 as 10, 000 big pal myrah trees and
4,500 smal | pal myrah trees and restore the order passed by the sub-Judge
enhanci ng the conpensation in respect of the trees'to Rs. 100/- per big
pal myrah trees and RS.50/- per small pal myrah trees and Rs. 200/- for
cashew nut trees and allow the civil appeal filed by the State only with
reference to the palnmyrah trees in question.

Question No. 3:

M. Sundarvardhan subnitted that the H gh Court has rightly held that since
Exh. A-11 relates to a small extent of 0.0.5 cents just before the
publication of notification ought to have held that no reliance can be

pl aced on the said sale. However, the H gh Court fixed the nmarket rate at
Rs. 31/- per sqg. yard and deducted 35% from out of that towards anenities.

M. Sundaravardhan further cited [2003] 10 SCC 167 Union of India v.
Ranphal and submitted that reliance on a sale deed conprising a snall area
is not a guide to determ ne the conpensation of larger area. /In this case,
it has been held that the sale price in respect of small piece of |and
woul d not be a determning factor for deciding the nmarket val ue of vast
stretch of |and.

Per contra, Ms. Anjani Aiyagari submtted that where the land is val ued
with reference to the potentiality for building purposes the trees on the

| and cannot be val ued i ndependently on the basis of its horticultural value
or with reference to the value of the yield but this principle does not
cone in the way of awarding the tinber value after deducting costs for
cutting and renoving themfromthe | ands as sal vage value. |n support of

t he above submi ssion, she relied on Adm. General of Wst Bengal v.
Col l ector, Varanasi. (supra). She also further relied on State of Qujarat
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v. Govind Manmaiya & Ors., [2005] 10 SCC 141 which held that the
conpensation of Rs. 120 per eucal yptus trees ought not to be interfered
with. She also relied on Ratan Kumar Tandon v. State of U P. (supra)
wherein this Court upheld the award of Rs.23,000/- given by the Land
Acqui sition Oficer for the trees.

She subnitted that the appellants herein have raised the objection for the
first tine before this Court that trees are not to be val ued separately and
conpensati on awarded both for land as well as for trees. She also
submitted that the conmpensati on awarded cannot be | ower than that awarded
by the Land Acquisition Oficer and that the conpensati on awarded for the
trees is however justified as the value of the trees was awarded at the
fuel rate and the used trunks of the big palnyrah trees can be put to for
construction purposes. |In this context, she invited our attention to page
70, para 37 of the Order dated 27.04.1991 of the reference Court in QP

No. 21 of 1987 which is filed as annexure-A of Volunme-2 by the appellant.

I nsof ar as nunber of trees are concerned, she submitted that due to a
typographiical m-stake the judgment of the reference Court put the nunber of
trees at 1000 big pal nyrah trees and 450 small pal myrah trees and 25 cashew
nut trees and, therefore, such a m stake can be corrected under Section 152
CPC. W have al ready considered the rival subm ssions on this issue and
the order passed by the H gh Court by the | earned Single Judge of the High
Court in CRP is unsustainable in |law for the reasons stated (supra) in this
or der.

We, therefore, reject the subm ssion nade by the | earned counsel for the
respondent-cl ai mant insofar as it relates to the total nunber of trees are
concer ned.

Wth reference to the argunent of M. Sundaravaradan that reliance on sales
of small area is not a guide to deterni ne conpensation of |large area the

| earned counsel for the respondent submitted that the Hi gh Court has

awar ded conpensation by relying upon Exh. A-11, a registered sale deed
dated 20.01.1982 and fixed the narket value at Rs. 31/- per sqg. yard and
deducted 35% out of that for anmenities.

Learned counsel submitted that the reliance on small plots of land for
determ ning the nmarket value of large tracts of land is permissible if no
ot her evidence is avail able by nmaking necessary deductions. 'The land in
the present case is on the Southern side of the National H gh way facing
the road and in close proximty fromthe well-devel oped area of Kot huru.
The acquired land is situated in the Anakapalli Minicipal area and
Anakapal | i town and surrounded by poultry farns. The reference Court has
hel d on page 62 that '"there is nothing to disbelieve the version of P.W. 1
to 3 about the existence of various col oni es and warehousi ng corporation
godowns and residential houses nearby to the land in question and the
Governnent has al so acquired | and covered by Ex. A4 for the purpose of
housi ng col oni es under Award No. 5/82 prior to the Section 4(1)
notification in this case.’” 'There is no dispute about the existence of
A.M A High School, AMA L. College, warehousi ng godowns, other Governnment
offices as referred in the claimstatenment of the claimants and even though
the acquired | and was regi stered as an agricultural dry land, the way it
was acquired for the purpose of house sites go to establish that it has got
potentiality for using the same as house sites even by the tinme of 4(1)
notification and the nei ghbouring | ands were being utilized for
construction of col onies both by the Governnent and private individuals.’
The | ands covered by Exs. A-7 to A-11 are in very close proximty to the
 and acquired, as held by the reference court.

The | and acquired being in an already devel oped area, having potential of
construction of residential and commercial buildings, not nore than 20%
ought to have been deducted towards devel opnent, as held by this Court in
Kasturi & Ors. v. State of Haryana (supra). Therefore, the deduction of
35% t owar ds devel opnent is not justified.
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Mor eover, the High Court has failed to take into consideration Ex.A-5 A6
and A-17, which are agreenents of sale wherein the rate per acre was
between 2 |akhs to 2 1/2 | akhs per acre. The reference court, held that
"recitals in Ex.A-1, A-5to A7 and A-15, A-16 and A-18 go to establish
that there were willing purchasers for the |Iands of the clainmants at rupees
nore than 2 | akh and the recitals in Ex.A-13 further go to show that even a
wet land which is not fit for using it as house sites was agreed tobe
purchased atRs. 1000/- per cent.’

It was submitted that the market value is much |l ess than the value that the
acquired |l and was worth, and the deducti on was rmuch nore than what shoul d
have been applied to a devel oped | and.

We see nuch force and merit . in the above submission. The Division Bench of
the High Court on a consideration of the entire materials placed before it
has awarded conpensation by relying upon Exh. A-11 a registered sal e deed
dat ed 20.01.1982 and fixed the market value at Rs. 31/- per sqg. yard and
deduct ed 35% outof that for anenities. No fault can be founded on the
conclusion arrived at by the Hi.gh Court insofar as awarding the
conpensation relying upon Exh  A-11 is concerned. W, therefore, are not
inclined to interfere with the narket value fixed by the H gh Court at Rs.
31/- per sq. yard

Question No. 4:

M. Sundarvardan submitted that valuation of |and and trees separately is
not permssible in view of judgnent of this Court in State of Haryana v.
GQurcharan Singh and Anr. etc., AIR(1996) SC 106. This Court in para 3
hel d t hus:

"Ms. Suruchi Agarwal, |earned counsel for the State, contended that the

H gh Court has commtted grave error of ‘law in upholding the determn nation
of the conpensation both to the land as well as fruit bearing trees and has
al so further conmitted error in enhancing the nmarket value to the fruit
bearing trees in addition to the confirmation of the compensation
separately awarded for the land andthe fruit bearing trees. It is against
the settled principle of law as |laid down by this court in catena of
decisions. W find force in the contention. Sri Bagga, |earned counsel for
the respondents, contended that in the year 1966 the price i ndex was at 144
poi nts whereas in 1970 the index was found to be at 213 points. The H gh
Court, therefore, was right in increasing the conpensationto the fruit
bearing trees by 60% W find no force in the contention. It is settled | aw
that the Collector or the court who determ nes the conpensation for the
land as well as fruit bearing trees cannot determ ne them separately. The
conpensation is to the value of the acquired land.....

Again in Niranjan Singh and Anr. v. State of U P.and Ors., this Court in
para 6 held thus:

"“I't is unnecessary in view of this factual position to consider the |ega
subm ssion of the appellants’ counsel that the land and the trees should
have been val ued separately by reason of the provisions of the Land

acqui sition Act cited by him Wre it necessary to consider this contention
we woul d have preferred to hold that since the | and was acquired as a
forest, it would have to be valued as a forest and that val ue woul d depend
upon the kind of trees and the nunber of trees standing in the forest on
the date of acquisition. If the value of trees is taken into consideration
whil e valuing the forest, the trees cannot be val ued once again for
arriving at the total conpensation payable to the owners of the forest."

M. Sundarvardan, therefore, prayed that the appeals on behalf of the State
of Andhra Pradesh by the Director may be allowed and that of the
respondents be disni ssed.

In view of our discussion in the foregoing paragraphs in regard to the
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trees, we allow the appeal of the State only to the extent as indicated in
par agr aphs (supra) and set aside the order passed by the H gh Court in CRP
No. 363 of 1992. |Insofar as awardi ng of conpensation for the | and basing
on A-11 is concerned, we affirmthe judgnment and decree passed by the High
Court.

In the result, the order passed by the Hi gh Court in CRP No. 363 of 1992
stands set aside and the judgnent passed by the Division Bench. I|nsofar as
awar di ng conpensation for the land i s concerned basing on Exh. A-11 stands
af firmed.

We also ratify the judgment and decree passed by the High Court ordering
the additional anpbunt calculated @12% p.a. on such market value for the
peri od comenci ng on and fromthe date of the publication of the
notification under Section 4(1) in respect of such land to the date of the
award of the Collector or the date of taking possession of the |and

whi chever is earlier as contenplated under Section 23(1a) of the anended
Land Acquisition Act, 1968 of 1984. W also hold that the claimnt shal

al so be entitled to solatium @30% on the nmarket value fixed by the Hi gh
Court as 'stipul ated under Section 23(2) of the Act. The C ai mant shal
also be entitled to interest ordered by the High Court in its judgment and
decree.

During the pendency of the appeals before this Court, certain interim
orders were passed by this Court directing paynment of 1/3rd of the enhanced
amount together with proportionate accrued interest and proportionate
solatium shall be paid to the claimants.” This Court stayed the operation
of the rest of the award subject to the aforesaid condition. The clainmants
were permtted to withdraw the same without need to furnish any security.
The respondent shall adjust the paynent, if any, made by themto the
claimants and pay the entire bal ance anobunt for the | and as per the narket
val ue fixed by the Hi gh Court together with solatium interest, etc. etc.
We al so make it clear that the claimants will be entitled for paynent of
conpensation only with reference to the nunber of trees as ordered by the
Subor di nate Judge and not as ordered by the order in the CRP in regard to
the total number of trees and the val ue.

In the instant case, 4(1) notification was i ssued under the Land

Acqui sition Act on 07.03.1982. Both parties arelitigating in the Court
for the last 25 years. The litigation nust reach its finality one day or
the other. That stage has cone now. W, therefore, direct the respondents
to work out the conpensation for the | and as ordered by the High Court
based on Exh A-11 and al so the conpensation for the value of trees as
ordered by the Sub-Court and after adjusting the paynent which have already
been nade to pay the entire bal ance together with solatium interest, etc.
to the claimants within 3 nonths from today.

This direction should be punctually obeyed by the authorities concerned.
The Governnent has acquired the land in question.in the year 1982 by
exercising its power of em nent donmamin. The Governnent is bound to pay the
conpensation lawfully due to the claimants.

W, therefore, direct the respondents to pay the bal ance conpensati on and
solatium interest etc. as indicated by us in our earlier part of this
judgrment. No costs.




