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ORDER

The appellant herein was charged wi th conm ssion of an offence under
Section 376 of the IPC for conmitting rape on a minor girl Sushama. Her
parents are | abourers. They had been occupying a portion of the prem ses
bel onging to the father of the appellant herein, as tenant. On 2.1. 1995,
they had gone out of their house in search of work. Sushama was all al one
in the house. The appell ant taking advantage of the absence of the parents
of the prosecutrix, canme there, took her to Tapariya, put off her Chadd
and he al so pulled down his trousers and sat upon her. Wen her grandfather
canme, he fled away. When the parents of Sushama cane back, they were

i nformed about the saidincident by her. The nother of the prosecutrix had
seen redness in her private part as al so blood com ng out therefrom

First Informati on Report was | odged on the next day'i.e. on 3.1.1995. The
prosecutrix was sent for medical exam nation and one Dr. Snt. Sunita Jain
exam ned her. The said doctor was exam ned before the | earned Trial Judge
as PW2. In her evidence she stated:

"I medically exam ned Sushama D/ o Mukesh on 3.1.1995 at 12. 15 noon and
found no any external injury over her body. Swelling was there over her
private part and that becane red. Hynen of her private part was intact.
Hymen of her private part becanme red. | cannot give definite opinion that
in earlier past whether there had been any intercourse happened with that
| ady. "

The only question which was put to PW2 in cross-exanination was a
suggesti on which was in the follow ng terns:

"By biting of ant, swelling and redness may cone at 3-4 places of the
private parts.'

Apart fromthe nother and grandfather, the prosecutrix exan ned herself.
She being bel ow 12 years of age, the | earned Sessions Judge satisfied

hi msel f that she was capable of testifying as a witness. In her evidence,
the prosecutrix stated

"On that Tapariya was closed, which Guddu opened. Guddu sat over ne by
renmovi ng my underwear. After the incident my father reached there,
narrated about the incident to ny father. | was nedically exam ned."
On the aforenentioned statenment she was not cross-exam ned.

The nother of the prosecutrix al so exanm ned herself as PW7. In her
exam nation-in-chief, she stated:

"Sushama is ny daughter. | know the accused earlier before one year. | and
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ny husband went out for |abour work. On that day we did not get |abour
wor k. Therefore, we came back honme at 10 a.m Sushama told that Guddu
opened the | ock of Tapariya, put off my underwear and sat over ne. Bl ood
was stained in the underwear of Sushama. | told all about facts to ny
husband. "

Yet agai n she had not been cross-exam ned on the said point.

PW3 is the grandfather of the prosecutrix. H s evidence before the |earned
Trial Judge was as under:

"I know Sushma, Mikesh and Guddu. Sushama is ny granddaughter. Mikesh is mny
son. About one year before at 10-11 AM Wen | was returning hone after
wor ki ng on Kothi No.28. At hone Sushana told ne that Gudu cane. He opened
the | ook of Tapariya, took ne inside. Later on he put off his pant and put
of f my underwear and sat over me. \Wien | cane, on that point of time Guddu
cane out from Tapariya, when | .caught hand of Guddu then he shown ne
knife."

He was al'so not cross-exan ned.
The | earned Trial Judge, however, recorded a judgnment of acquittal opining:

"But, here that principle is not applicable because as per prosecution
account explicitly/committed rape over Sushama, and adduced the evidence
that accused commtted rape over the prosecutrix. Dr. Snt. Jain in her
evidence did not tell this that blood was oozing fromthe private part of
Sushama. |f accused would have conmitted rape on the prosecutrix then the
hynmen of private parts of Sushama woul d have ruptured. But as per Dr. Snt
Jain hymen of private part of Sushama was intact. There are so many reasons
of redness over private part. Hence, on the basis of the redness only no
presunption of cohabitation can be reached."

The | earned Trial Judge failed to consider the effect of non-cross-

exam nation of the prosecution witness in regard to the subject nmatter of
of fence. A Division Bench of the H gh Court upon considering the evidence
on record opined as under

"Thus, it is established that respondent renoved the underwear of
prosecutrix and sat upon her. This will not be a case under Section 354
IPC. It is well settled that in sexual offence need of corroboration of
prosecutrix evidence is not necessary. If Court is satisfied and is
convinced that the restinmony of young victimof sexual offence is reliable.
It does not require any corroboration. Trial Court has comitted a grave
error in holding that the statement of prosecutrix is not corroborated by
ot her witnesses."

Havi ng regard to the nedi cal evidence, however, the appellant was foung
guilty of conm ssion of offence under Section 376(2) (f) read with Section
511 of the IPC. He was sentenced to 10 years rigorous inprisonnent. The
appel lants is thus before us.

M. S.K. Dubey, |earned senior counsel appearing on behal of the appell ant
submitted that the H gh Court conmtted an error in reversing the judgnent
of acquittal. Learned counsel would contend that the very fact that the
hynmen of the prosecutrix was intact, it could not have been a case where an
i nference of comm ssion of rape could be arrived at. |In support of the said
contention the | earned counsel strongly relied on Kappula Venkat Rao v.
State of A.P., [2004] 3 SCC 602 and Aman Kumar and Anr. v. State of

Haryana, [2004] 4 SCC 379. Ms. Vibha Datta Makhija, |earned counsel for the
respondent State, on the other hand, supported the judgnment of the High
Court.

We have noticed hereinbefore the statements made by the prosecutrix as al so
the corroborative statements of her nother and grandfather. She was
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nedi cal | y exanmi ned on the next day. The doctor found a swelling over her
private part and it had becone reddi sh. Al though her hynmen was intact but

al so had becone red. Only because no definite opinion could be given by the
doctor as to whether in the i nmmedi ate past of the intercourse, the H gh
Court convicted the appellant for comm ssion of the of fence under Section
376/ 511 of the | PC

It is not a case where nerely a preparation had been undergone by the
appel l ant as contended by the | earned counsel. Evidently, the appell ant
made an attenpt to criminally assault the prosecutrix. In fact, fromthe
nature of the medical evidence an inference could al so have been drawn by
the H gh Court that there had been penetration. The Hi gh Court failed to
noti ce that even slight penetration was sufficient to constitute an offence
of rape. The redness of the hynen would not have been possible but for
penetration to sonme extent. In Kappula Venkat Rao (supra), this Court
categorically made a di stinction between the preparation for comm ssion of
an of fence and attenpt to conmt the same, in the follow ng termns:

"Attenpt to commt an offence can be said to begin when the preparations
are conpl'ete and the cul prit comrences to do sonething with the intention
of committing the of fence and which i's a step towards the conm ssion of the
of fence. The nmonent he conmences to do an act with the necessary intention
he conmences his attenpt to commt the offence. The word ‘attenpt’ is not
itself defined, and must, therefore, be taken in its ordinary nmeaning. This
is exactly what the provisions of Section 511 require. An attenpt to commt
acrime is to be distinguished froman intention to conmt it; and from
preparation made for its conm ssion. Mere intention to conmit an offence,
not followed by any act, cannot constitute an offence. The will is not to
be taken for the deed unl ess there be some external act which shows that
progress has been nmade in the direction of it, or towards maturing and
effecting it. Intentionis the direction of conduct towards the object
chosen upon considering the notives which suggest the choice. Preparation
consists in devising or arrangi ng the neans or neasure necessary for the
comm ssion of the offence. It differs widely fromattenpt which is the

di rect noverment towards the conmission after preparations are made.
Preparation to commt an offence is punishable only when the preparation is
to commt offence under Section 122 (wagi ng war agai'nst the Governnent of

I ndia) and Section 399 (preparation to commt dacoity). The dividing |ine
between a nere preparation and an attenpt is sonetinmes thin and has to be
deci ded on the facts of each case.”

(Enphasi s suppl i ed)

In the instant case, the appellant cannot be said to have intended to
conmit an indecent assault on the prosecutrix. The fact of the matter
clearly denpnstrates that his conduct was indicative of his determ nation
to gratify his passion. He woul d not have been able to do so for one reason
or the other, but the same in this established fact situation actua

comm ssion or at least attenpt to commt the offence cannot be said to have
been made out.

In the said decision itself this Court having regard to the fact situation
obtai ning therein that an offence under Section 376/511 was proved, held:

"The sine qua non of the offence of rape is penetration, and not

ej acul ati on. Ej acul ati on wi thout penetration constitutes an attenpt
to commt rape and not actual rape. Definition of ‘rape’ as
contained in Section 375 IPC refers to ‘sexual intercourse’ and the
Expl anati on appended to the section provides that penetration is
sufficient to constitute the sexual intercourse necessary to the

of fence of rape. Intercourse means sexual connection. In the

i nstant case that connection has not been established. Courts bel ow
were not correct in their view

When the evidence of the prosecutrix is considered in the proper
perspective, it is clear that the conm ssion of actual rape has not
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been established. However, the evidence is sufficient to prove that
attenpt to commit rape was made. That being the position
conviction is altered from Section 376 IPC to Section 376/511 I PC. "

Yet again in Aman Kumar and Anr. v. State of Haryana, (supra) it was
categorically stated

"Penetration is the sine qua non for an offence of rape. In order to
constitue penertration, there nust be evidence clear and cogent to prove
that some part of the virile nenber of the accused was within the | abia of
the pudendum of the woman, no matter hos little."

It was further noticed by this Court:

"The actus reus is conplete with penetration. It is well settled that the
prosecutrix cannot be considered as acconplice and, therefore, her

testi nony cannot be equated with that of an acconplice in an offence of
rape. |In exam nation of genital organs, state of hymen offers the nost
reliable clue.” Wile exam ning the hynmen, certain anatonica
characteristics should be renenbered before assigning any significance to
the findings. The shape and the texture of the hynen is variable. This
variation, sonetinmes pernits penetration without injury. This is possible
because of the peculiar shape of the orifice or increased elasticity. On
the other hand, songetimes, the hynmen may be nore firm |ess elastic and
gets stretched and/| acerated earlier. Thus a relatively |ess forcefu
penetration may not give rise to injuries ordinarly possible with a
forceful attenpt. The anatomi cal feature with regard to hynmen which nerits
consi deration is its anatomical situation. Next to hymen in positive

i mportance, but more than that in frequency, are the injuries on |abia

maj ora. These, viz. labia majora, are the first to be encountered by the
mal e organ. They are subjected to blunt forceful blows, depending on the
vi gour and force used by the accused and counteracted by the victim
Further, exam nation of the fermale for narks of injuries el sewhere on the
body forns a very inportant piece of evidence. To constitute the offence of
rape, it is not necessary that there should be conplete penetration of the
penis with em ssion of semen and rupture of hymen. Partial penetration
within the | abia nmajora of the vulva or pudendumw th or without eni ssion
of senmen is sufficient to constitute the offence of rape as defined in the
| aw. The depth of penetration is inmmterial in an of fence punishabl e under
Section 376 I PC. "

As regards the applicability of Section 511 of the IPC it was stated:

“In order to find an accused guilty of an attenpt with intent to conmit a
rape, court has to be satisfied that the accused, when he laid hold of the
prosecutrix, not only desired to gratify his passions, upon her person, but
that he intended to do so at all events, and notw'thstandi ng any resistance
on her part. Indecent assaults are often nagnified into attenpts at rape.
In order to come to a conclusion that the conduct of the accused was

i ndicative of a determnation to gratify his passion at all events, and in
spite of all resistance, materials must exist. Surrounding circunstances
many times throw beacon light on that aspect."

In that case, having regard to the prosecution case and in particular, the
statnment of the father of the prosecutrix to the effect that she had nerely
been teased by the appellant therein, he was convicted under Section 354

| PC.

The findings in a crimnal case woul d depend upon the facts and

ci rcunst ances of each case. However, the ratio laid down in both the
judgrments relied upon by |earned senior counsel M. S K Dubey, go against
the contention raised by him There is therefore, no nerit in this appeal
The Hi gh Court, however, in our opinion, conmitted an error in sentencing
the appellant to rigorous inprisonnent for a termof 10 years. The
appel | ant has been convicted only under Section 376/511 of the |IPC and thus
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the proper sentence that should have been awarded to hi mwas inprisonnment
for 5 years.

We, therefore, in nodification of the inpugned order, reduce the sentence
to rigorous inprisonment for 5 years. The appeal is allowed to the
af oresai d extent.




