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ACT:

I ndi an I ncone-tax Act (11 of 1922), s. 33A(2)-Conm ssioner’s
power of revision-|f adm ni strative or
qguasi -j udi ci al --"Deponent’s own know edge", mneani ng of .
HEADNOTE:

Pursuant to the directions of —the Income-tax ~Appellate
Tribunal, the Incone-tax O ficer, determ ned the assessee’s
capital gains under s. 12B of the Incone-tax Act, 1922. He
did not, however, nake any order under-s. 23(3) of the Act,
nor did he issue a notice of demand under s. 29 of the “Act.
The assessee filed an application before the Comm ssioner of
I ncome-tax, under s. 33A(2) of the Act, for revising the
conputation mnade by the Income-tax Oficer drawing his
attention to a decision of the Bonbay H'gh Court in
Bai jnath’s case, (1957) 31 1.T.R 643, as to how the capita
gai ns shoul d be ascertained. That decision was based upon a
consi deration of the very docunents which were the basis of
the assessees’ «claim The Commi ssioner disnissed t he
revision petition as not maintainable, as well as on nerits,
i gnoring the Bonbay decision. Meanwhile, the assessee filed
an application requesting the Income-tax Oficer to issue a
notice of demand under s. 29, to enable him to file _an
appeal, but the Oficer declined to do so. The assessee
filed a wit applicationin the Hgh Court for issuing
appropriate wits to the Conmm ssioner and the |ncone-tax
Oficer, but the High Court dismissed it in Iimne.

In his appeal to this Court, the assessee contended that (i)
the High Court erred in holding that the affidavit filed in
support of the wit petition was not in accordance with | aw,
and that weven if there were any defects the Hi gh Court
shoul d have given himan opportunity to rectify them and
(ii) the Hgh Court erred in distinguishing the Bonbay
decision and in holding that there was no force in the
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revision filed before the Comm ssioner, and that, the High
Court shoul d have directed the Commi ssioner to entertain the
revi sion and di spose of it in accordance with law by giving
suitabl e directions to the |Incone-tax Oficer. The
respondent raised a prelimnary objection that as the order
of the Comm ssioner was an adm nistrative act, Art. 226 of
the Constitution could not be invoked.

HELD: (i) As no appeal lay to the Appellate Assistant
Conmi ssi oner agai nst the cal cul ati ons nade by the | ncone-tax
Oficer, the Conmnm ssioner had powers under s. 33A(2) to
revise the Income-tax Oficer’s order. The jurisdiction
conferred on the Conm ssioner by the section is a judicia
one, The nature of the jurisdiction and the rights decided
carry wth themnecessarily the duty to act judicially in

di sposing of the revision. Further, the fact that a
Di vi si on Bench of one of the High Courts in India had taken
a view in favour of the assessee, indicated that the

guestion rai sed was arguable and required serious
consi deration.. Therefore, a wit of certiorari quashing the
order of ‘the Conmi ssioner dismssing the assessee’s revision
petition, should be issued. [544E-G 548D

537

Sital pore Colliery Concern Ltd. v. Union of India, (1957) 32
I.T.R 26, Additional -Incone-tax Oficer, Cuddapah V.
Cuddapah Star Transport Co. Ltd. (1960) 40 I.T.R 200 and
Suganchand Saraogi v. Conmm ssioner of |nconme-tax, (1964) 53
. T.R, 717, overrul ed.

Even if the Conmi ssioner only nade an adm nistrative order
in refusing, to give any direction to the Incone-tax
Oficer, the assessee would still be entitled to approach
the Hgh Court under Art. 226, and a wit ~of  mandanus
directing the Income-tax Oficer to discharge his 'statutory
duty of passing the order and issuing the notice of ' denmand
in accordance with |Iaw, should be issued. [546C E]

(ii)The affidavit filed on behalf of the assessee was

conpl ete and conpiled with the rules made by the H gh Court.
The affidavit spoke only of matters which were wthin the
deponent’s own know edge, because, the phrase "deponent’'s
own know edge" is wi de enough to conprehend the know edge
derived froma perusal of relevant docunents.. Even if the
affidavit was defective in any nanner, the H gh Court
instead of dismssing the petition in [imne should -have
given the assessee, a reasonable opportunity to file a
better affidavit. [547F-G H]

(iii)The High Court was also in error in holding that

the decision of the Bonmbay Hi gh Court was given on different
facts, for the facts in both cases were the sane and they
arose out of the same transaction. [548B-(

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 62 of 1964.
Appeal by special l|eave fromthe judgment and decree dated
July 28, 1959 of the Alahabad H gh Court in Civi
M scel | aneous Wit No. 2071 of 1959.

A V. Viswanatha Sastri, Raneshwar Nath, S. N Andl ey and
P. L. Vohra, for the appellant.

CGopal Singh and R N. Sachthey, for the respondents.

The Judgrment of the Court was delivered by

Subba Rao, J. The facts leading up to this appeal my
briefly be narrated. Gujarat Cotton MIlIls Co. Ltd.,
hereinafter called the Company, is a limted conpany having
its registered office at Ahnedabad. |In the year 1938 the
Conpany appoi nted Messrs. Pira Mal Grdhar Lal & Co.,
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hereinafter called the Agency Firm as its Managing Agents.
On February 28, 1938, a fornal agreenent was entered into
between the Conpany and the Agency Firm The said Agency
Firm was formed under an instrunment of partnership dated
February 26, 1938, with 11 partners-3 of them are
conpendi ously described as the "Bonbay G oup” and the
remaining 8 of themas the "Kanpur G oup". Wth certain
variations in the constitution of the Agency Firm the said
firm functioned as the Managi ng Agents of the Conpany till

Sept ember  1946. In Septenmber 1946 shareholding of the
partners of the Agency Firmin the Conpany was as foll ows:
Kanpur G oup 32,500 shares.

Bonbay G oup 26, 362 shares.

538

Because of certain differences between the partners, they
deci ded anmpbng thenselves to sell their shares and to

surrender their Managi ng Agency. On Septenber 7, 1946, the
said 11 partakers entered into an agreement with the firm of
Messrs. Chhuttu Ram & Sons of Bihar, hereinafter called the
Purchaser. Firm ~Under that agreenent it was provided that
65012 shares —held by the 11 partners of the Agency Firm
directly or through their nom nees, should be sold to the
Purchaser Firmat Rs. 65 per share and that the Agency Firm
should before Novenber 15, 1946, resign its ’'office of
Managi ng Agency of the Conpany. It was a condition of the
agreement that it /should have operation only after the
Purchaser Firm or its nomnees were appointed as the
Managi ng Agents of the Conpany. On COctober 30, 1946, the
Conpany held its ‘General Body Meeting and ' accepted the
resignation of the Agency Firmand by another resolution
appoi nted the Purchaser Firm-as the Managing Agents in its
st ead. In terns of the agreenent, the Purchaser Firm paid
for the entire sharehol ding of the partners of the ' Agency
Firm at Rs. 65 per share. The appellant is a  Hindu

undi vided famly. Its karta was one Dwarkanath and the
present karta is his son Rami Prasad. The said famly was
"one of the Il partners of the Agency Firmbelonging to 'the

Kanpur Group. OQut of the total sharehol ding the “appellant
held 11,230 shares. It received the price for the said
shares at the rate of Rs. 65 per share. It was assessed to
incone-tax for the year 1948-49 and the Income-tax Oficer
by his order dated June 5, 1952. assessed the excess anopunt
of Rs. 2,98,909 realized by the assessee under the head
"income from business", i.e., the difference in the anobunt
for which it purchased the shares and that for which it sold
them On appeal, the Appellate Assistant Comni ssioner of
Income-tax confirmed the same. On further appeal, the
I ncome-tax Appellate Tribunal, Del hi Bench, held that the
said receipt bad to be taxed as "capital gains" under s.
12B. of the Income-tax Act, 1922, and directed the | ncome-
tax Officer to nodify the assessnent in accordance with its
order. The assessee made an application under s. 35 of the
I ncome-tax Act to the Tribunal for further directions and
the Tribunal, by its order dated March 26, 1954, anended its
previous order dated August 3, 1953, by substituting the

word "processed" in place of the word "assessed" in its
previous order. The assessee raised various contentions
before the Income-tax Officer, inter- alia, that the said
income was not liable to be taxed under s. 12B of the

I ncome-tax Act under the head "capital gains" and that in
any case in order to determ ne the anmount of capital gains
the market value of the shares only should be taken into
consideration, as the price of Rs. 65 per share included
also the consideration for the relinquishment of t he
managi ng agency rights. The Incone-tax Oficer rejected the
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said contentions of the assessee. He redeternmined the
assessabl e i ncone under the heading "capital gains" but did
not issue a notice of demand as prescribed in s. 29 of the
I ncome-tax Act. After making an infructuous attenpt to get
sui tabl e directions

539
fromthe Appellate Tribunal, on March 5, 1956, the assessee
filed an application before the Income-tax Officer to issue
a notice of demand under s. 29 of the Inconme-tax Act so that
it mght prefer an appeal against the sanme to t he
appropriate authority. But the Income-tax Oficer refused to
issue any such notice. The assessee preferred an appea
against that order to the Appellate Assistant Conmi ssioner
under s. 30 of the Income-tax Act and that was disnissed
on March 8, 1957, on the ground that it was not
mai nt ai nabl e. Meanwhil e on Septenber 27, 1956, the appell ant
filed an application before the Conm ssioner of |ncome-tax
under s. 33A(2) of the Inconme-tax Act for revising the order
of the I ncone-tax O ficer dated Septenber 28, 1955. n
March 28, 1959, the Conmi ssioner dismissed the revision
petition —on two grounds, nanely, (1) that it was not clear
whet her the revision petition-under s. 33A of the Income-tax
Act was nmintainable, ‘and (ii) on nerits. It nmay be noticed
that |ong before the revision petition was dismssed, the
appeal filed by /the assessee against the order of the
Income-tax O ficer to the Appellate Assistant Conmi ssioner
was dismissed on March 8, 1957. On Novenber 18, 1957, the
attention of the Conmi ssioner was al'so drawn to the fact
that the Bonbay High Court in the case of a reference to
that Court at the instance of the Bonmbay G oup held that the
mar ket value of the shares shoul d " be taken into
consideration to ascertain the excess realized onthe sale
of the shares of the assessee for the purpose of  capita
gai ns tax. The Conmi ssi oner ignored that decision in
dism ssing the revision. Thereafter, on July 28, 1959, the
assessee filed Wit Application No. 2071 of 1959 in the Hi gh
Court of Judicature at Allahabad, inter alia, for a wit of
certiorari or any other direction or order of |like 'nature to
guash the order of the Incone.tax - Conm ssioner, Lucknow,
dated March 28, 1959, and the Order of the |Incone-tax
Oficer dated September 28, 1955, —and for a wit of
mandanus or any other order or direction of the like
nature directing the Commi ssioner to pass a fresh order in
accordance with the decision of the Bonbay H gh Court -and
direct the Incone-tax Oficer to pass a ~fresh order in
accordance with law and to issue a notice of demand as
required by s. 29 of the Incone-tax Act. The H gh Court
di sm ssed the said application in limne minly on_ the
following three grounds: (1) the affidavit filed in support
of the wit petition was highly unsatisfactory and on the
basis of such an affidavit it was not possible to “entertain
the petition; (2) the facts given in the affidavit were
i nconmpl ete and confused; and (3) even on nerits, there was
no force in the revision petition Hence the appeal

M. AYV. Viswanatha Sastri, |earned counsel for the
appel | ant, contended that the affidavit filed in support of
the petition was in accordance with law, and that, even if
there were any defects, the Court should have given an
opportunity to the appellant to rectify them and that the
H gh Court should have held
540
that the revision against the order of the Incone-tax
Oficer to the Conmi ssioner was maintainabl e under s. 33A of
the Act, as the appeal against that order to the Appellate
Assi stant Conmi ssioner was not maintainable and that it
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should have directed the Conmm ssioner to entertain the
revi sion and di spose of it in accordance with law directing
the Income-tax Officer to issue a notice of demand under s.
29 of the Incone-tax Act. He further contended that the High
Court went wong in holding that the facts in the Bonbay
decision were different fromthose in the present case, for
the facts in both the cases were the sane and in fact they
arose out of the sane transaction, nanely, the sale of the
shares by the Agency Firmto the Purchaser Firm

M. Gopal Si ngh, |earned counsel for the Revenue
while supporting the order of the H gh Court raised a
prelimnary objection, namely, that the order of the
Comm ssioner under s. '33A of the Inconme-tax Act was
administrative act and, therefore, no wit of certiorar
would lie to the Hi gh Court to quash that order under Art.
226 of the Constitution

We shall first take the prelimnary objection, for if we
mai ntain iit, no other question will arise for consideration
Article 226 of the Constitution reads:

"N A every ~H gh Court shall have power,

t hroughout the territoriesin relation to which it exercises
jurisdiction, to issue to any person or authority, including
in appropriate cases any Government, wi t hin t hose
territories directions, orders or wits, including wits in
the nature of habeas corpus, mandanus, prohibition, quo
warranto and certiorari, or any of them for the enforcenent
of any of the rights conferred by Part Il and for any
ot her purpose."
This article is couched in conprehensive phraseol ogy and it
exfacie confers a wide power on the H gh Courts to reach
i njustice wher ever it is f ound. The Constitution
desi gnedly used a w de | anguage in describing the nature of
the power, the purpose for which and the person or authority
agai nst whom it can be exercised. It canissue wits in the
nature of prerogative wits as understood in England; but
the scope of those wits also is widened by the use of the
expression "nature", for the said expression does not equate
the wits that can be issued in I'ndia with those in Engl and,
but only draws an anal ogy fromthem That apart. H gh Courts
can also issue directions. orders or wits other than the
prerogative wits. It enables the High Courts to muld the
reliefs to meet the peculiar and conplicated requirenents of
this county. Any attenpt to equate the scope of the  power
of the H gh Court under Art. 226 of the constitution wth
that of the English Courts to

541
issue prerogative wits is to introduce the  Unnecessary
pr ocedur al restrictions growmn over the years in a

conparatively small country like England with a unitary form
of government into. a vast country like India functioning
under a federal structure. Such a construction defeats the
purpose of the article itself. To say this not to say that
the H gh Courts can function arbitrarily under this article.
Sone limtations are inplicit in the article and others may
be evolved to direct the article through defined channels.
This interpretation has been accepted by the Court in
Basappa v. Nagappa(l) and P.J. Ilrani v. State of Madras(2).

But we are satisfied that this case falls directly wthin
the confines of the certiorari jurisdiction as understood in
England. It is well settled that a wit of certiorari can be
i ssued only to quash a judicial or a quasi-judicial act and
not an admnistrative act. It is, therefore, necessary to
notice the distinction between the said two categories of
acts. The relevant criteria have been laid down with clarity
by Atkin, L.J., in King v. Electricity conmi ssi oner s(3),
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el aborated by Lord Justice Scrutton in Rex v. London County
Council (4) and authoritatively restated in Province of
Bonbay v. Kusaldas S. Advani(5). The said decisions laid
down the follow ng conditions to be conplied with: (1) The
body of persons must have | egal authority; (2) the authority
should be given to determne questions affecting the
rights of subjects; and (3) they should have a duty to act
judicially. So far there is no dispute. But in decided
cases, particularly in India, there is some mxing up of two
di f ferent concepts, viz., administrative tribunal and
adm nistrative act. The question whether an act is a
judicial act or an administrative one arises ordinarily in
the context of the proceedi ngs of an administrative tribuna
or authority. Therefore, the fact that an order was issued
or an act emanated froman admnistrative tribunal would
not make it anytheless a quasi-judicial act if the aforesaid
tests were satisfied. The concept of a quasi-judicial act
has been conceived and devel oped by English Judges wth a
view to keep the administrative tribunals and authorities
within bounds. Parker, J., in R V. Manchester Legal Ad
Conmittee(l) brought out the distinction between judicia
and admnistrative acts very vividly in the follow ng
passage:
"The true view, as it seens to wus, is
that / the duty to act judicially may arise in
wi dely different circunstances which it would

be inpossible, and, indeed, inadvisable, to
define' exhaustively ~ ...... When, on the
ot her hand, the decision is ‘that of an

adm ni strative body and is actuated in whole
or in part by questions of policy, the duty to
act judicially my arise in the course of
arriving at that decision. Thus, if in order
to arrive at the decision, the
(1) [1955] 1 S.C'R 250.
(2) [1962] 2 S.C.R 169.

(3) [1924] 1 K. B. 171.

(4) [1931] 2 K. B. 215.

(5) [1950] S.C.R 621.

(6) [1952] 2 QB. 413, 428.
542

body concerned had to consider proposals  and
obj ections and consider evidence, then  there
is the duty to act judicially in the course of
that inquiry ...... .. . . .. .

Furt her, an admini strative body in
ascertaining facts or |law may be under a duty
to act judicially notwithstanding that its
proceedi ngs have none of the formalities of
and are not in accordance with the practice of
acourt of law ... ... ... .. ... ... e
If on the other hand, an administrative body
in arriving at its decision at no stage has
before it any formof his and throughout has
to consider the question fromthe point  of
view of policy and expediency, it cannot be
said that it is under a duty at any stage to
act judicially".

The relevant principles have been succinctly
stated in Halsbury's Laws of England, 3rd
Edn., Vol. 11, at pp. 55 and 56 thus:--

It is not necessary that it should be a court:
an administrative body in ascertaining facts
or law may be under a duty to act judicially
notw t hstandi ng that its proceedi ngs have none
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of the formalities of, and are not in
accordance with the practice of, a court of
law. It is enough if it is exercising, after
hearing evidence, judicial functions in the
sense that it has to decide on evidence
between a proposal and an opposition. A body
nay be under a duty, however, to act
judicially (and subject to control by nmeans of
these orders) although there is no formof lis
inter partes before it: it is enough that it
shoul d have to determ ne a question solely on
the facts of the particular case, solely on
the evidence before it, apart from questions

of pol i cy or any ot her ext raneous
consi der ati ons".
" Mor eover an adm nistrative body, whose

decision is actuated in whole or in part by
questions of policy, may be under a duty to
act judicially in the course of arriving at
that decision ......... If, on the other
hand, an admi nistrative body in arriving at
its decision has before it at no stage any
formof lis and throughout has to consider the
guestion fromthe point of view of policy and
expedi ency, it cannot be said that it is under
a duty at any tinme to act judicially".
These are innunmerable decisions of this Court where it
issued a wit of certiorari to quash a quasi-judicial act of
an administrative ‘tribunal or authority. This Court set
aside the order of the Andhra Pradesh State  CGovernnent
approving the order of nationalisation of road ‘transport
nmade by the Andhra Pradesh Road Transport Undertaking in
Gul lapalli Nageswara Rao v. Andhra Pradesh State Road
Transport Corporation(1l), the order of the Exami nation
(1) [1959] Supp. 1 S.C.R 3109.
543
Conmittee cancelling the exam nation results on the ground
that it did not give opportunity to the exanminees to be
heard before the order was made in Board of H gh-School and
Internmediate Education, U P., Allahabad v. -Ghanshyam Das
Gupta(l), and the order of the Revenue Board nmade in a
revision petition against the order —of the Deput y
Conmi ssi oner inpounding the docunment wthout hearing the
aggrieved party in The Board of Revenue, U P. v. ~Sardarn
Vi dyawati (2). In all these cases the -~ Governnment, the
Exami nati on Commttee and the Board of Revenue were
adm ni strative bodies, but the acts inmpugned were quasi-
judicial ones, for they had a duty to act judicially in
regard thereto. The |l aw on the subject nay be briefly stated
thus: The provisions of a statute nay enjoin - on an
adm ni strative authority to act admi ni stratively or
judicially. |If the statute expressly inposes a duty on the
adm nistrative body to act judicially, it is a clear case
of a judicial act. But the duty to act judicially may not be
expressly conferred but may be inferred fromthe provisions
of the statute. It may be gathered from the cunulative
effect of the nature of the rights affected, the manner of
the disposal provided, the objective criterion to be
adopted, the phraseology used, the nature of the power
conferred or the duty inposed on the authority and other
indicia afforded by the statute. In short, a duty to act
judicially my arise in widely different circunstances and
it is not possible or advisable to lay down a hard and fast
rule or an inflexible rule of guidance.
Wth this background let us look at the
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rel evant provisions of the Incone-tax Act.

Section 33A(2). The Conm ssioner nay, on
application by an assessee for revision of an
order under this Act passed by any authority
subordinate to the Conm ssioner, made wthin
one year fromthe date of the order (or within
such further period as the Conm ssioner nay
think fit to allow on being satisfied that the
assessee was prevented by sufficient cause
from rmaking the application wthin that
period), call for the record of the proceedi ng
i n which such order was passed, and on recei pt
of the record nay make such inquiry or cause
such inquiry to be nmade, and, subject to
the provisions of this Act, pass such order
thereon, not being an order prejudicial to the
assessee, as he thinks fit.

Provi ded that the Comm ssioner shall not
revise any order under this sub-section if---

(a) where an appeal against the order

I'ies to the Appellate Assistant Conmi ssioner
or to the Appel late Tribunal but has not been
made, the time within which such appeal may be
made has not expired,

[1962] Supp. 3 S.C/'R 36. (2) [1962] Supl. 3 S.C.R 50
544

or, in the case of an appeal to the Appellate Tribunal, the
assessee has not waived his right of appeal , or

(b) where an appeal agai nst the order has been made to the

Appel | ate Assi stant . Conmi ssioner, the appeal is pending
before the Appellate Assistant Conm ssioner, or
(c) the order has been nade the subject of an appeal to the
Appel | ate Tri bunal
Provi ded further that an order by the Conmi ssi oner
declining to interfere shall be deemed not to be an order
prejudicial to the assessee.
Under this sub-section an assessee nmmy apply /to the
Conmi ssioner for revision of an order under the Act by an
authority subordinate to him Such application shall be
filed within one year fromthe date of the order or  wthin
such further period as the Comm ssioner may think fit to
allow. On receipt of such an application the Comm ssioner
may call for the record of the proceeding in which such
order was made and nake such enquiry or cause such enquiry
to be made. After such enquiry he can nake an order not to
the prejudice of the assessee but to his benefit. Such
revision is not maintainable if the tine prescribed for an
appeal against such an order to the appropriate ' authorities
has not expired or if an appeal against such an order is
pendi ng before the appropriate authorities. The scope of the
revision is, therefore, simlar to that prescribed under
different statutes. Prima facie the jurisdiction conferred
under s. 33A(2) of the Act is a judicial one. The order that
i s brought before the Comm ssioner affects the right of the
assessee. It is inplicit in revisional jurisdiction that the
revising authority shall give an opportunity to the parties
affected to put forward their case in the manner prescribed.
The nature of the jurisdiction and the rights decided carry
with them necessarily the duty to act judicially in
di sposing of the revision. The fact that the Comm ssioner
cannot nmke an order to the prejudice of an assessee does
not possi bly change the character of the proceeding. Though
the Comm ssioner may not change the order of the inferior
authority to the prejudice of the assessee, he may not give
the full relief asked for by the assessee.
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But it is said that the Conm ssioner exer ci si ng
jurisdiction under s. 33A of the Act is only functioning as
an adnm nistrative authority and all his orders nade

t hereunder partake that character. Reliance is placed on the
decision of the Judicial Committee in Conm ssioner of
I ncome-tax, Punjab, N WF. & Delhi Provinces, Lahore v.
Tri bune Trust, Lahore(l). There, the Judicial Commttee held
that the assessnments, which were duly nmade by the Incone-tax
(1947) L.R 74 |.A 306. 317, 318.

545.
Oficer in the proper exercise of his duty, were not a
nullity, but were validly nade and were effective until they
were set aside; and that a reference to the H gh Court did
not lie froman order under s. 33 of the Act wunless that
order was prejudicial to the assessee in the sense that he
was in a worse position than before the order was nade. But
the Board incidentally made the foll owi ng observati ons:
"On the contrary, s. 33 follows a nunber of sections whi ch
determ ne the rights of the assessee and is itself, as its
| anguage clearly i ndi cates, i.nt ended to provi de
admi ni strative nachi nery by which a higher executive officer
may review the acts of his subordinates and take the
necessary action on- such review It appears that, as a
matter of convenience, a practice has grown up under which
the conmissioner 'has been invited to act "of his own
notion", under the section, and where this occurs a certain
degree of formality has been adopted. But the |anguage of
the section does not support the contention, which lies at
the root of the ‘third question and is wvital to the
respondent’s case, that it affords a claimto relief".
Conti nui ng the sane idea that Board observed:
"The Conmi ssioner nay act under s. 33 wth or " without
invitation of the assessee: if ~he does so ' without
invitation, it is clear that, if he does nothing to worsen
the position of the assessee, the latter can acquire no
right: the review may be a purely departnmental matter of
which the assessee knows nothing. If, on the other hand,
the commi ssioner acts at the invitation of the assessee and
again does nothing to worsen his position, there ‘is no
justification for giving hima new right of appeal"
These observations were nmade in the context of a question
whether a reference would lie to the H gh Court against  an
order of the Conmm ssioner. But the question whether the
order of the Comm ssioner under s. 33 of the Act was a
judicial or a quasi-judicial act subject to the -prerogative
wit of certiorari was neither raised nor decided -in that
case: that question was not germane to the enquiry before
the Board, for the appeal did not arise out of any order
made in a wit of certiorari. Section 33,  which was
consi dered by the Privy Council was repeal ed by the Anendi ng
Act of 1939; but by Act XXIII of 1941 the revisional powers
of the Conmissioner were restored. Section 33-A took the
place of s. 33 with certain nodifications. Sub-section (1)
of s. 33A provided for the Conm ssioner acting suo notu; -and
sub-s. (2)thereof, on the application of the assessee. Under
this section the Conm ssioner can exercise the revisiona
jurisdiction subject to the conditions nentioned therein
Wiile s. 33 only provided for the suo notu exercise of the
jurisdiction, s. 33A enables an assessee to apply to the
Conmi ssi oner to revise the order of his subor di nat e

of ficer.
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Sone of the Hi gh Courts, under the inpression that the Privy
Council held that the act of the Conmm ssioner was an

adm nistrative one, ruled that a wit of certiorari. would
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not lie to quash the order of the Conm ssioner under s. 33A
of the Act: see Sitalpore Colliery Concern Ltd. v. Union of
India(l); Additional |Incone-tax Oficer, Cuddapah V.
Cuddapah Star Transport Co. Ltd.(2); and Suganchand Saraog

v. Conmi ssioner of Income-tax, Calcutta(3). They did not
consi der the scope of the revision before the Comm ssioner
and whether the orders made thereunder satisfied the well

settled tests of "judicial act" laid dowm by this Court. In
our view, for the reasons nentioned by us earlier, the said
judgnents were deci ded wongly.

That apart, on the assunption that the order of the
Conmi ssi oner under s. 33-A of the Act was an administrative
one, the respondent would not be in a better position. Wat
the appellant conplains is that the Incone-tax O ficer in
terns of s. 29 of the Act is under an obligation to issue a
demand notice. If the said contention was correct, he did
not discharge the duty inmposed on himby the statute. If the
Comm ssioner only nade an admi nistrative order in refusing
to give any direction to the Lncone-tax Oficer, it would
not exonerate the said officer  from discharging his
statutory duty. In that event the assessee would certainly
be entitled to approach the High Court under Art. 226 of the
Constitution for theissue of a wit of nmandanus or other
appropriate direction tothe Incone-tax Oficer to discharge
his statutory duty. We, therefore, reject the prelimnary
obj ection of the respondents.

The Hi gh Court mainly disnissedthe wit petition on
the ground that the affidavit flied in support of the wit
petition was highly unsatisfactory and that on the basis of
such an affidavit it was not possible to entertain the
petition. In exercise of the powers conferred by Art. 225 of
the Constitution and of other powers enabling it in that
behalf the H gh Court of Allahabad framed the Rules of
Court. Chapter XXI| thereof deals with the procedure to be
followed in respect of a proceeding under Art. 226 of the
Constitution other than a wit in the nature of habeas
corpus. The relevant rule is sub-r. (2) of r. 1 of Ch. XXI
whi ch reads:

"The application shall set out concisely in
nunbered paragraphs the facts upon which the
applicant relies and the grounds upon which
the Court is asked to issue a direction, order
or wit, and shall conclude wth a prayer
stating clearly, so far as ci r cunst ances
permit, the exact nature of the relief sought.
The application shall be accompanied by an
affidavit or affidavits in proof of the facts
referred to in the application. Such
affidavit or affidavits shall be restricted to
matters which are within the deponent’s own
know edge".
(1) [1957] 32 I.T.R . 26.
(2) [1960] 40 I.T.R 200.
(3) [1964] 53 I.T.R 717.
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The application filed in the H gh Court certainly conplied
with the provisions of sub-r. (2) of r. 1 of Ch. XXII of the
Rules of Court of the Allahabad H gh Court. It set out
conci sely in nunbered paragraphs the facts upon which the
applicant relied, the grounds on which the Court was asked
to issue the direction and the exact nature of the relief
sought. But it is said that the affidavit filed in support
of the application did not speak to matters which were
within the deponent’s own know edge. Dhruva Das, t he
deponent of the affidavit, is a relative of the petitioner
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and he also I|ooked after the case on his behalf as his
pairokar and was fully conversant wth the facts. He
solemmly affirned and swore as foll ows:

"I  Dhruva Das, aforesaid deponent do
hereby solemly affirmand swear that the
contents of paras 1, 2, 3 and 50 partly are
true to nmy personal know edge, that the
contents of paras. 4, 5, 6, 7, 8, 9, 10. 11
12. 13, 14, 15, 16, 20, 21, 25, 27, 29 partly,
31, 32, 34, 37, 38.41, 42, 44 are based on 46
and 50 partly and paras 17, 18, 19, 22, 23,
24, 26, 28, 29, partly 30, 33", 35, 36, 39,
40, 43, 48 partly are based on perusal of the
record, those of paras 47, 48 partly 49 and 50
partly are based on legal advice, which |
believe  to be true, that no part of this
affidavit is false and nothing nmaterial has
been concealed in it".

In paragraphs which are based “on a perusal of the record
the deponent referred to the relevant orders of the |ncome-
tax authorities and also to the rel evant agreenents and the
copi es of the said orders and agreerment were al so annexed to
the affidavit as schedules. 1t is not clear from the
schedul es whether certified copies or the original of the
orders received by the appellant were filed. The said
agreenments and the orders afford sufficient basis to
appreciate the case of the appellant and for disposing of
the same. "Deponent’s own know edge” in r. 1(2) of Ch. XX
of the Rules is wi de enough to conprehend the know edge of
the appellant derived from a perusal of the relevant
docunents; and the affidavit in express terns disclosed and
specified the docunments, the source of the appellant’s
know edge. He swore in the affidavit that the docunments
annexed to the affidavit were true -copies of public
documents. If they are certified copies of public docunents,
they prove thenselves; if they areoriginal of the orders
sent to the appellant, the deponent, as his agent, speaks to
their receipt. It is, therefore, not correct to say that the
facts stated in the affidavit —are not based on t he
deponent’s knowl edge. The other facts alleged in the
affidavit are only introductory in nature and if ~they are
excluded the result will not be affected. That apart, if the
affidavit was defective in any nmanner the H gh Court,
instead of dismssing the petitionin limne, should have
given the appellant a reasonable opportunity to file a
better affidavit conplying with the provisions of r. 1 of
Ch. XXI'l of the Rules. W cannot, therefore, agree with the
H gh Court that the petition was liable to be dismssed in
limne in view of the alleged defects in the affidavit.

548

Nor can we agree with the H gh Court that the facts
given in the affidavit are inconplete and confused. On the
other hand, a careful perusal of the affidavit, along wth
the docunents annexed thereto, discloses clearly the
appellant’s case: it gives the necessary facts and the
reliefs sought for. We do not find any missing link in the
narrative of facts or any confusion in the nature of the
reliefs asked for.

We cannot also agree with the H gh Court that the
deci sion of the Bombay Hi gh Court in Baijnath Chaturbhuj v.
Conmi ssi oner of |Incone-tax, Bonbay City 11(1) was given on
different facts and that it was inpossible to contend that
any part of the noney paid by Messrs. Chaturam & Sons was
really conpensation for the managing agency rights. The
Bonbay decision was given in the context of the dispute
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bet ween t he Bonbay Group and the Income-tax authorities and
was based upon the consideration of the very docunments which
are the basis of the appellant’s claim W do not propose to
express any opinion on the correctness or otherw se of that
decision. But, the fact that a Division Bench of one of the
H gh Courts in India had taken the view in favour of the
appel lant indicates that the question raised is, in our
view, an arguable one and it requires serious consideration

W are satisfied that this is not a case where the High
Court shoul d have dismissed the wit petition in linne. W
find in the decree issued by the H gh Court that Sri Gopal
Behar i appeared on behalf of the opposi te parties;
presunably he appeared as the appellant nust have issued
notice in terns of r. 1(4) of Ch. XXIl of the Rules. Be that
as it may, the High Court did not finally decide two
i mportant questions that really arose ’'for consideration
before it, nanely: (i) whether a revision lay to the
Comm ssioner under s. 33-A(2) of the Act against the order
of the! Incone-tax Officer; and (ii) whether the I|ncone-tax
O ficer should have i ssued a demand under s. 29 of the Act.
If a revision lay to the  Commi ssioner, the Commi ssioner
shoul d have considered the second question before di sm ssing
it. Therefore, the questionis whether a revision lay to the
Conmi ssi oner under 's. 33-A(2) of the Act. A revision does
not lie to the Comm ssioner against an order where an appea
agai nst that order lies to the Appel'l ate Assi st ant
Comm ssi oner but has not been nade and the tinme w thin which
such an appeal nay be nade has not expired or where an
appeal against the order has been made, it is pending before
him It follows that if no appeal |ies against the order an
of ficer to the Appellate Assistant Comm ssioner, the
Comm ssi oner can revise that order under s. 33-A of the Act.
In the present case, pursuant to the directions of the,
Tribunal, Delhi Bench, the Inconme-tax O ficer det er mi ned
the assessee’s capital gains under s. 12-B of the Act; but
the I ncone-tax O ficer did not makeany order under s. 23(3)
of the Act, nor
(1957) 31/.T.R 643.
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did he issue a regular notice of demand as prescribed under
s. 29 of the Act. The result was, no appeal |ay against the
conputati on made by the Income-tax O ficer to the Appellate
Assi stant Conm ssioner. Indeed, on Mrch 8, 1957, the
Appel | ate Assistant Commi ssioner rejected the appeal filed
by the appellant as being not maintainable.-As no appeal |ay
to the Appellate Assistant Conmi ssioner agai nst t he
cal cul ati ons made by t he I ncome-t ax O ficer, t he
Conmi ssi oner had certainly power to revise the said order

On March 5, 1956, the appellant flied an  application
requesting the Inconme-tax Oficer to issue a notice of
denmand as required by s. 29 of the Act. But the said Oficer
declined to issue the notice of demand. The question is
whet her he was bound to issue a notice of demand under 's. 29
of the Act. Section 29 of the Act reads:

"When any tax, penalty or interest is
due in consequence of any order passed under
or in pursuance of this Act, the Incone-tax
O ficer shall serve upon the assessee or other
person liable to pay such tax, penalty or
interest a notice of demand in the prescribed
form specifying the sum so payabl e".

Under this section, if a tax is due in consequence of an
order from an assessee, the Incone-tax Oficer is wunder a
duty to serve on hima notice of demand. Pursuant to the
directions given by. the Tribunal the Income-tax O ficer
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made fresh cal cul ations under the head 'capital gains’ and
ascertained the ampunt due from the assessee. In the

ci rcunst ances, pursuant to the said calculation, he should
have passed an order and issued a notice of demand to the
assessee. In not doing so, it nust be held t hat t he
Income-tax O ficer did not discharge his duty which he was
bound to do under the Act; with the result he had becone
anenable to a wit of nandanus directing himto do what he
shoul d have done under the , Act.

In the result, the order of the H gh Court is set aside
and we issue a wit of certiorari quashing the order of the
Conmi ssioner and a wit of mandarnus directing the Income-
tax Oficer to pass an order and issue a notice in
accordance with law. The appellant will have his costs
t hroughout .

Appeal al | owed.
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