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1. Leave granted.

2. Chal l enge in this appeal is to the judgnent rendered by a
Di vi si on Bench of the All ahabad H gh Court. The appellant-a

unit of National Textile Corporation U P. Limted (in short

"NTC ) had noved the High Court for quashing the recovery
proceedi ngs. Further prayer was for direction to the

respondents not to demand and/or recover-any anount from

the appel | ant.

3. Background facts as projected by the appellant are as
fol |l ows:

The appellant unit was involved in the manufacture of

Cotton yarn. The production in the unit stopped in the year
1992. CQut of the 11 units which had become sick, nine could
not be revived and only two could be revived. The appel | ant
referred the matter of sickness of the mll to the Bl FR under
the Sick Industrial Conpanies (Special Provisions) Act, 1985
(in short "SICA'). The electricity connection of the mll was
di sconnected. A bill dated 15.11.2003 for a sum of

Rs. 33,52, 251. 18 towards princi pal and a sum of

Rs. 54,50, 326. 07 towards | ate paynent surcharge (totalling to
Rs. 88, 02, 577. 25) was rai sed.

4, Stand of the appellant was that the demand of |ate
paynment surcharge is contrary to the schene approved on
5.2.2000 by the Board for Industrial and Financia
Reconstruction (in short "BIFR ). According to para 5.04 there
was no scope for charging | ate paynent surcharge because the
schene clearly provided for interest and danage. This plea
was resisted by U P. Corporation Ltd. It was the stand of the
Corporation that there was no scope for witing off late
payment surcharge and in any event, the same was not part of
the approved scheme. The appellant had stated that the

princi pal anmount has been paid in full

5. The appel | ant had pointed out that in the case of Lord
Krishna MIIls, another unit of NTC, the Corporation itself had
taken a decision to wite off |ate payment surcharge. That was
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a part of the scheme and, therefore, a different yardstick
shoul d not have been appli ed.

6. Basi c i ssue is whether the surcharge is included in the
i nterest and danmage as appearing in clause 5.04 of the

approved scheme. The High Court relied on earlier decision in
Ms L.ML. Ltd., Kanpur v. State of U P. and Os. (AR 2001

Al | ahabad 321) to negative appellant’s stand.

7. The High Court was of the view that |ate paynent
surcharge was applicable. It held that there was provision for

| evy of | ate payment surcharge and so the anmount was

payable. It is not in the nature of penalty or conpensation

This according to the H gh Court was the ratioin Ms L.ML.

case (supra). It was also noted by the H gh Court that the
factual position in Lord Krishna MII| case was not clear and,
therefore, even if sone relief was granted to the said unit, that
cannot be a ground to hold that late payment of surcharge

was to be witten off.

8. Learned counsel for the appellant submtted that

adnmttedly no separate levy was made and, therefore, the

guestion of waiver of interest does not arise. Additionally, it is
submitted that in the case of Lord Krishna MIIs case relief as

has been cl ained by the appellant was granted. The deci sion

in Ms L.ML. case (supra) has no application because the

i ssue involved in that case related to surcharge on energy

charges. There was no distinctive feature so far as Lord

Krishna MIIls case i's concerned and, therefore, the H gh Court

was not justified in refusing to-grant relief.

9. Learned counsel for the Corporation supported the
judgrment of the High Court stating that |ate paynent
surcharge is different frominterest or damage and, therefore
the sane coul d not have been waived.

10. There is no doubt about the binding effect of the schene.
The approved schene was circul ated and rel evant cl auses
5.03 and 5.04 read as foll ows:

"5.03 \026 State Governnent (Uttar Pradesh)

i) To declare NTCUPL and its mlls as Relief
Undert aki ng for the purpose of granting

reliefs concessions including sales tax,
hol i day deferment etc.

ii) To approve wi thout any condition the sale
of surplus land properties of NTCUPL and

agree to conversion of its identified |and

into Commercial residential |and use and

sal e thereof, exenpting conversion

charges and sal es tax on sale of surplus

machi nery scrap subject to the naster

pl an.

i) To grant necessary cl earances approval s
pertaining to closure of unviable nmlls
activity and to extend necessary support

in this regard.

iv) To grant permission for sale of surplus
| easehol d freehold land identified at

various units under Urban Land Ceiling

Act (ULCA) and give exenption from

paynment of stanp duty thereof. The

stanp duty woul d be paid by the

purchaser of the Iand not by the

company.
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V) To wai ve the interest and damages on the
electricity, water and nunici pal dues and
accept paynent of principal amount only
during the year 2001-02.
Vi) To exenpt the conpany from paynent of
sal es tax on the sale of scrap and other
mat eri al rendered surplus.
"5.04 \026 Kanpur Electricity Board/ State
El ectricity Board/ State Government Power.

To wit off interest and danages in respect of
arrears current dues of the conpany to

Kanpur Electricity Board or to any other
Electricity Authority in whose jurisdiction the
mlls were | ocated.

i) To ensure to supply the electricity as
requi red continuously, regularly during

the period of rehabilitation.”

11. I't i's to be noted that the Hi gh Court has not discussed as
to why and in what manner Lord Krishna MIIs’ case was

di sti ngui shable on facts. The decision in Ms L. ML. case

(supra) has no application because the decision in that case

rel ated to surcharge on energy charges. 1f there was any doubt
about the true effect of clauses 5.03 and 5.04 the matter coul d
have been hi ghlighted before the BIFR and coul d have been
clarified. In fact, sub-sections (8) and (9) of Section 18 of SICR
throw consi derabl e light on the issue: They read as foll ows:

"18. Preparation and sancti on of “Schenes

XXX XXX XXX
(8) On and fromthe date of the coming into
operation of the sanctioned schenme or any

provi sion thereof, the schene or such

provi sion shall be binding on the sick

i ndustrial conpany and the transferee

conpany or, as the case may be, the other
conpany and al so on the sharehol ders,

creditors and guarantors and enpl oyees of

the sai d conpani es.

(9) If any difficulty arises in giving effect to
the provisions of the sanctioned schene, the
Board nmay, on the recomendati on of the
operating agency, [or otherwi se], by order to
anyt hi ng, not inconsistent with such

provi sions, which appears to it to be

necessary or expedient for the purpose of
renoving the difficulty."”

XXX XXX XXX
12. The Hi gh Court has not referred to various stands taken
and urged before it. Specific reference was made to Board’s
letter dated 18.6.2003 to Lord Krishna Textile MII, and

another letter dated 20.6.2003 in the context of waiver of

del ayed paynment surcharge. Reference was al so nade to letter
dated 7.9.2005 of the Corporation to the NTC that it has been
decided to act as per decision taken in Lord Krishna Textile
MIlls. Reference was also made to letter dated 3.3.2003 of the
Speci al Secretary, Governnent of Uttar Pradesh addressed to
BIFR In the circunstances, the matter is remtted to the Hi gh
Court with the follow ng directions:

(1) The BI FR shall be noved by the parties to clarify whether
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del ayed payment surcharge is included in interest or the
danages in view of the conceded position that no interest was
| evied. The order of the BIFR shall be placed on record before
the H gh Court. The parties shall nove the BIFR within one
nmonth and BIFR i s requested to pass necessary orders wthin
two months thereafter.

(2) The effect of waiver in case of Lord Krishna MIIls case
shal | be duly considered.

(3) The rel evance of docunments referred to above shall be
duly consi dered.

13. The High Court is requested to consider the matter
within four nonths of the receipt of the order of BIFR

14. I.A Nos.3 & 4 of 2006 have been filed by Anand
Vrindaban (a partnership firm for inpleadnent and

directions. No order is necessary to be passed in those |As, as
it has no nexus with the issues involved in this appeal

15. The appeal is allowed to the aforesaid extent with no
order as to costs.




