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A K MATHUR, J.
1. Leave granted.

2. Thi s appeal i's directed against the judgnent dated 23.11.2005
passed by the Division Bench of the H gh Court of Judicature for

Raj ast han at Jai pur. Bench, Jaipur in~ SBCW No. 133/1997 and DBCSA
No. 427/2002 whereby the division bench has affirnmed the order of the
| earned Single Judge.

3. Brief facts which are necessary for the disposal of this appea
are as under:

The S.B. Givil wit petition No. 133/97 was filed by Ms
Khandaka Jain Jewellers, petitioner (respondent herein) in the H gh
Court of Judicature for Rajasthan, Jaipur Bench, Jaipur who prayed
that a direction may be issued to the respondent Nos. 2&3 to
regi ster the sale deeds sent by the Court of additional district
Judge No. 1, Jaipur city in execution application 'No. 15/94 and 16/ 94
and to send back the same to the Court inmediately after
regi stration. It was al so prayed that the respondents may be
directed to register the sale deeds on the stanps- on which it is
executed by the executing court and not to charge nore stanp duty
from respondent (herein). It was further prayed to quash and set
asi de the proceedings taken under Section 47A(2) of the Stanps Act,
1952 in case No. 442/95 and 443/95 on 4th March, 1997 for determination
of the valuation of the sale deed for registration

The respondent is a registered firmand it entered into two
agreements for purchase of properties with Shri| Prem Chand A nera,
resi dent of 2148, Hal diyon Ka Rasta Jai pur by one agreenent dated 20th
Cct ober, 1983. The property was agreed to be purchased for a sum of
Rs. 1,41,000/- out of which Rs. 20,000/- were paid.at the tine of the
agreement. As the vendor failed to conply with the ternms of the
agreement, the respondent vendee filed a suit for specific
performance of the contract in the Court of district Judge, Jaipur
city which was later on transferred to the Court of additiona
di strict Judge No.1l, Jaipur city under registration No. 216/ 86. The
suit was decreed by the Judgnent and decree dated 2nd February, 1994.

I n pursuance of the said decree, the respondent firm deposited an
amount of Rs. 1,21,000/- in the Court on 9th My, 1994. Since the
vendor did not execute the sale deed, therefore, the respondent firm
filed the execution application No. 16/90 before the Court of

addi tional district Judge No. 1, Jaipur city.

I n anot her agreenent dated 20TH Cct ober, 1983 the vendor
Prenchand agreed to sell a portion of property for a sumof Rs.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

50, 000/ - out of which Rs. 10,000/- was paid at the tine of agreenent.
The respondent firm purchased the stanp papers and got the sale deed
typed. In this case also the vendor failed to fulfill the condition
of agreenent and to execute the sale deed. Consequently, the
respondent firmfiled another suit for specific perfornmance of the
contract in the Court of district Judge, Jaipur city. It was also
transferred to the court of additional district Judge No. 1, Jai pur
city under registration No. 151/91. The suit was decreed vide

j udgrment and decree dated 2nd February, 1994 and the respondent firm
was directed to deposit the remaining anmount of Rs. 40,000/- and
the judgnent debtor would execute the sale deed. |If the judgnent
debtor fails to conmply with the decree, the decree holder would be
entitled to get the sale deed registered and to get the possession. In
conpliance of the judgnent and decree passed by the Court, the
respondent firm deposited an anmount of Rs. 40,000/- in the court but

the judgnent debtor di d not execute the sal e deed. The execution
application No. 15/94 was fil ed before the Court of additiona
di strict Judge No. 1, Jaipur city. Both these applications No.

15/94 and 16/ 94 were taken up by the executing court and the
respondent firmwas directed to subnit the stanp papers for the
execution-of the tw sal e deeds. The stanp papers for a sum of
Rs. 14,100/ - and Rs. 5, 000/ - for execution of the sale deeds in
respect of properties purchased for a sumof Rs. 1,41,000/- and
Rs. 50, 000/ - respectively, were submtted by the respondent firm
The | earned executing court executed the sale deeds and sent the
same on 17th March, /1995 for registration before the Sub-

regi strar, Registration Departnent, Collectorate Bani Park, Jaipur
The Sub- Regi strar exercising its powers under Section 47A(1) of the
Stanp Act sent these two sale deeds'to Collector (Stanps) Jaipur for
determ ning the market value and to assess the charge of the stanp

duty. The Col | ect or (st anps) regi stered these two cases No.
442/ 95 and 443/95 of the respondent firm and passed the order dated
5th March, 1997. In case No. 442/ 95 he assessed val ue of the

property as Rs. 5, 60,000/ - and deficient stanp duty was raised to
the extent of Rs. 41,900/- and deficient registration fees as Rs
1500/- and he also levied the penalty of Rs. 1000/-. Thus, the
total amount against the respondent firm raised was Rs. 44,400/-. In
the second case No. 443/95 he assessed value of the property as
Rs. 3,87,580/- and deficient stanp duty to the extent of Rs.
33,758/- and deficient registration fees as Rs. 1500/- and the
penalty of Rs. 1000/-. Thus the total anount directed to be recovered
fromthe respondent firmwas Rs. 36, 258/-. The respondent firm
filed wit petition challenging both these orders and the
contention of the respondent firmwas that the valuation of the
property shoul d be taken when the agreenment of sal e deed was
executed, and not at the tinme of the registration of the sal e deed.
The | earned Single Judge relying on the judgnment in the case of Sub
Regi strat, Kodad Town and Mandal v. Amaranai ni Chi na Venkat Rao and
Q hers reported in AIR 1998 Andhra Pradesh 252 allowed the wit
petition and observed that since the vendor backed out and did not
execute the sale deed of the property in pursuance of the agreenent
on 20th Cctober, 1983 therefore, the respondent firm filed a suit
for specific performance of contract in 1986 and the suit was
decreed. The respondent firmwas ready and willing to pay the anount,
and therefore, it was not his fault. The sane was the position
regardi ng the second suit which was filed in 1991. The |earned Judge
after considering the matter directed to set aside both the orders
and held that for the purpose of charging stanp duty, etc, the

rel evant date for assessment of the market val ue shall be the date on
which the suit for specific performance of the agreenent to sale was
filed. Consequently the order dated 4th March, 1997 (Annexure 5 & 6)
was quashed and the authorities were directed to pass a fresh order
regardi ng the market value of the property in question for the purpose
of levy of the stanp duty as on the date of filing of the suit and

al so directed to undertake this exercise keeping in viewthe
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observation of the judgnment within a period of one nonth fromthe date

of receipt of the certified copy of the order after notice to

respondent firm

4. Aggri eved against this order, an appeal was preferred before the
Di vi sion Bench of the Rajasthan Hi gh Court at Jai pur Bench and the

Di vision Bench affirmed the order of the |[|earned single Judge.

Aggri eved agai nst the order of the Division Bench, the present appea

was preferred by the State of Rajasthan & Ors., appellants herein

5. We have heard | earned counsel for the parties and perused the
records.
6. The question is whether the valuation should be assessed on the

market rate prevailing at the time of registration of the sale deed or
when the parties entered into agreement to sell

7. Learned counsel for the State has submitted that the Stamp Act is
a taxing statute and a taxing statute has to be construed strictly.
What soever may have been the consideration for the vendor not to get
the sal e deed executed is a matter between both the parties, but
when the matter is before the registering Authority the registering
Authority has to see the valuation of the property at the market rate
at the tinme of the registration as per Section 17 of the Act.
Therefore, a notice under Section 47A of the (Rajasthan Arendnent)
Stanp Duty Act was given and proper valuation was determi ned for
registration. As against this, the |earned counsel for the
respondent submitted that™ Section 3 of the Act is a charging

secti on. The registering authority has to see the instrument and the
consi deration nentioned therein for paynment of duty as per Section 27
of the Act. If he finds it undervalued then- he can hold an inquiry

with regard to market value which was prevailing at the tine of
agreement to sell

8. In order to appreciate the controversy involved in the matter,
it is necessary to reproduce the rel evant provisions of the Stanp Act
whi ch are as under:

Section 2(12) of the Act reads as under:

"(12) "Executed", and "execution", used with reference

to instruments, nean "signed" and "signature"."

Section 3 of the Act reads as under:

"3. Instruments chargeable with duty - Subject to'the
provisions of this Act and the exenptions contained

in Schedule I, the follow ng instrunments shall be
chargeable with duty of the anmount indicated in that
Schedul e as the proper duty therefore, respectively,
that is to say \026

(a) every instrunent nentioned in that Schedul e which
not havi ng been previously executed by any person

is executed in (India) on or after the first day of
July, 1899;

(b) every bill of exchange payable otherw se than on
demand or promi ssory note drawn or made out of

India on or after that day and accepted or paid,

or presented for acceptance or paynent, or

endorsed, transferred or otherw se negotiated, in

I ndi a; and

(c) every instrunent (other than a bill exchange or
prom ssory note) nmentioned in that Schedul e, which

not havi ng been previously executed by any person

is executed out of India on or after that day

relates to any property situate, or to any matter

or thing done or to be done, in India and is

received in India:

Provi ded that no duty shall be chargeable in respect

of -

(1) any instrunent executed by, or on behalf of, or in
favour of, the Governnent in cases where, but for
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this exenption, the Governnent would be liable to

pay the duty chargeable in respect of such

i nstrument;

(2) any instrument for the sale, transfer or other
di sposition, either absolutely or by way of

nortgage or otherw se, of any ship or vessel, or

any part, interest, share or property of or in any
ship or vessel, registered under the Merchant

Shi ppi ng Act, 1894, or under Act 19 of 1938, or

the Indian Registration of Ships Act, 1841 (10 of
1841) as anended by subsequent Acts.

(3) Any instrument executed, by or on behalf of, or in
favour of the Devel oper, or Unit or in connection
with the carrying out of purposes of the Specia
Economni ¢ Zone.

\ 005

\ 005"

Section 17 of the Act reads as under:

"17. Instrunments executed in India \026 Al instrunent
chargeabl e with duty and executed by any person in
India shall be stanped before or at the tine of
execution."

Section 27 of the Act reads as under

"27.Facts affecting duty to be set forth in
instrument.- The consideration (if any) and al

ot her facts and circunstances affecting the
chargeability of any instrument with duty,” or -the
amount of the duty with which it is chargeable,
shall be fully and truly set forth therein.”

Section 47-A inserted by Rajasthan(Arendnent)
State Stanp Act reads as under

"S.47-A Instrunments under-val ued, how to be val ued
\026 (1) Notwi thstandi ng anything contained in the
Regi stration Act, 1908 (Central Act XVI _of 1908)
and the rules made thereunder as in force in

Raj ast han where in the case of any instrunent
relating to an i nmovabl e property chargeable wth
an ad val orem duty on the market val ue of the
property as set forth in the instrunment, the

regi stering officer has, while registering the

i nstrunments, reason to believe that the narket

val ue of the property has not been truly set forth
in the instrunent, he may either before or after
regi stering the instrunent, send it in original to
the Collector for determ nation of the narket-val ue
and to assess and charge the duty in conformty
with such determnation together with a penalty not
exceeding ten-times the deficient stanmp duty
chargeabl e and surcharge, if any, payable on such

i nstrument.

(2) On receipt of the instrument under sub-
section(1l), the Collector shall, after giving the
parties a reasonabl e opportunity of being heard and
after holding an enquiry in the prescribed nmanner
determ ne the market-val ue and the duty including
penalty and surcharge, if any, payable thereon; and
if the amount of duty including penalty and
surcharge, if any, already paid, is deficient, the
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deficient amount shall be payabl e by the person
liable to pay the duty including penalty and
surcharge, if any.

(2-A) VWhere it appears to a person having by |aw or
consent of parties authority to receive evidence or
a person in charge of a public office, during the
course of inspection or otherw se, except an
officer of a police, that an instrunent is
under val ued, such person shall forthwith make a
reference to the Collector in that matter.

(3) The Col |l ector may, suo notu, or on a reference
nmade under sub-section (2-A) call for and exam ne
any instrunent not referred to hi munder sub-
section (1), fromany person referred to in sub-
section (2-A) or the executant-or any other person
for the purpose of satisfying himself as to the
correctness of the market-val ue of such property
has not been truly set forth-in theinstrunent, he
may determine in accordance with the procedure
provided in sub-section(2), the market-val ue and
the amount of stamp duty together with a penalty
not exceeding ten tinmes the deficient stanp duty
chargeable on it, which shall be payable by the
person liable to pay the stanp duty and penalty.

(4)Where for any reason the original docunent
called for by the Col lL.ector under sub-section(3)

is not produced or cannot be produced, the
Col l ector may after recording the reasons for its
non- production call for a certified copy of the
entries of the docunent fromthe registering

of ficer concerned and exerci se the powers conferred
on hi munder sub-section (3).

(5) For the purpose of enquiries under this section
the Coll ector shall have power to sumobn and
enforce the attendance of w tnesses including the
parties to the instrunent or any of them and to
conpl ete the production of documents by the sane
means, and so far as may be in the same manner, as
is provided in the case of Cvil Court under Code
of Civil Procedure, 1908 (Central Act V of 1908)"

9. The contention of the |earned counsel for the State that as per

Section 17 of the Act, the market value has to be taken into

consi derati on because Section 17 stipulates that all the instruments
chargeable with duty and executed by person of India  shall be
stanped before or "at the time of execution". The word "execution"
has been defined in Section 2(12) of the Act which says that
"Execution" wused with reference to the instrunents, mean "signhed" and

"signature". Therefore, it shows that the docunent which is sought
to be registered has to be signed by both the parties.  Till - that tine
the docunent does not becone an instrunent for registration. A

readi ng of Section 2(12) wth Section 17 clearly contenpl ates that
the docunent should be conplete in all respects when both the parties
shoul d have signed it with regard to the transfer of the i movabl e
property. It is irrelevant whether the matter had gone in for
[itigation.

10. It may be nentioned that there is a difference between an
agreenment to sell and a sale. Stanp duty on a sale has to be assessed
on the market value of the property at the tine of the sale, and not
at the tinme of the prior agreenent to sell, nor at the tine of filing
of the suit. This is evident fromsection 17 of the Act. It is true
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that as per Section 3, the instrunent is to be registered on the
basis of the valuation disclosed therein. But Section 47-A of the
Raj ast han( Amendnent) Stanp Duty Act contenplates that in case it is
found that properties are under valued then it is open for the
Col l ector (Stanps) to assess the correct market val ue. Ther ef or e,
in the present case when the registering authority found that

val uation of the property was not correct as nentioned in the
instrunment, it sent the docunent to the Collector for ascertaining
the correct market value of the property. The expression "execution"
read with Section 17 | eaves no manner of doubt that the current
valuation is to be seen when the instrunent is sought to be

regi stered. The Stanmp Act is in the nature of a taxing statute, and
a taxing statute is not dependant on any contingency. Since the word
"execution" read with Section 17 clearly says that the instrunent
has to be seen at the tine when it is sought to be registered and in
that if it is found that the instrument has been undervalued then it
is open for the registering authority to enquire into its correct
mar ket wval ue. The learned single Judge as well as the Division
Bench in the present case had taken into consideration that the
agreenment to sell was entered into but it was not executed.

Therefore, the incunbent had to file a suit for seeking a decree
for execution of the agreenent and that took a long time. Therefore,
the Courts bel ow concluded that the valuation which was in the

i nstrument should be taken into account. In our opinion this is not a
correct approach. /Even the valuation at the tinme of the decree is
also not relevant. What is relevant in fact is the actual valuation
of the property at the tinme of the sale. The crucial expression used
in Section 17 is "at 'the time of execution". Therefore, the market
val ue of the instrument has to be seen at the time of the execution
of the sale deed, and not at-the tinme when agreenent to sale was
entered into. An agreenent to sell is not a sale. An agreenent to
sell becones a sale after both the parties signed the sale deed. A
taxing statute is not contingent on the inconveni ence of the
parties. It is needless to enphasize that a taxing statute has to
be construed strictly and considerations of hardship or equity

have no role to play in its construction. VI SCOUNT' SI MON quoted with
approval a passage from ROANATT, J. expressing the /principle in the
fol |l owi ng words

" In a taxing Act one has to | ook nerely at what

is clearly said. There is no roomfor any

intendment. There is no equity about a tax.

There is no presunption as to tax. Not hing is

to be read in, nothing is to be inplied. GOne can

only ook fairly at the |anguage used."

11. The sane vi ew was expressed by Hon ble Bhagwati J. in the
case of A.V. Fernandez v. State of Kerala reported in AIR 1957/ SC
657. The principle is as follows:
"I'n construing fiscal statutes and in determ ning
the liability of a subject to tax one nust have
regard to the strict letter of the |aw If the
revenue satisfies the court that the case falls
strictly wthin the provisions of the law, the
subj ect can be taxed. |If on the other hand, the
case is not covered within the four corners of the
provi sions of the taxing statute, no tax can be
i nposed by inference or by analogy or by trying to
probe into the intention of the Legislature and by
consi deri ng what was the substance of the matter."

Hon’ bl e Shah J has fornul ated the principle thus:
“Ininterpreting a taxing statute, equitable

consi derations are entirely out of place. Nor can
taxing statutes be interpreted on any presunptions
or assunptions. The court must | ook squarely at the
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words of the statute and interpret them It nust
interpret a taxing statute in the light of what is
clearly expressed; it cannot inply anything which
is not expressed; it cannot inport provisions in
the statute so as to supply any assumed
deficiency."”

Therefore, a taxing statute has to be read as it is. |In other
words, the literal rule of interpretation applies to it.
12. In this back-ground, if we construe Section 17 read with

Section 2(12) then there is no manner of doubt that at the tinme of
regi stration, the Registering Authority is under an obligation to
ascertain the correct market value at that tinme, and should not go by
the val ue nentioned in the instrunent.

13. Learned counsel for the respondent submitted that if we
construe Section 3 read with Section 27 of the Act then the

Regi stering Authority is under an obligation to only see the value
nentioned in the instrunent. ~In our opinion Section 3 which is the
chargi ng section cannot beread in isolation but has to be read
along with Section 17 of the Act. Froma conposite readi ng of
Sections 3,17 and 27, it becones abundantly clear that the valuation
given in an instrument is not conclusive.. If any doubt arises in the
m nd of the Registering Authority that the instrunment is under-
val ued then as per Section 47-A of the Rajasthan (Amendnent) the
instrument can be sent to the Collector for determ nation of the
correct market value. Under Section 47-A read with Sections 3,17 and
27, it becones clear ‘that the Registering Authority has to
ascertain the correct valuation given in the instrument regarding
mar ket value of the property at the tine of the sale.

14. Learned Counsel for the respondent strenuously urged before us
that in fact when the agreenent to sell was not executed by the
vendor, the respondent had no option but to file a suit and a
long tinme was taken for obtaining a decree for execution of the
agreement. He was not at fault and as such the valuation given in the
i nstrunment shoul d be taken into consideration because during the
litigation the valuation of the property has shot up. /In this
connection, |earned counsel has invited our attention to the
principle "Actus curie nem nem gravabit" meaning thereby that no
person shall suffer on account of litigation. Hence |earned counse
submtted that since the matter had beenin the litigation for a
long tine, the respondent cannot be nade to suffer. He invited our
attention to the decision of the Andhra Pradesh Hi gh Court Sub-

Regi strar, Kodad Town and Mandal (supra). It is truethat no one
shoul d suffer on account of the pendency of the matter but this
consi deration does not affect the Principles of ~“interpretation of a
taxing statute. A taxing statute has to be construed as it is al
these contingencies that the matter was under litigation and the
val ue of the propeprty by that tine shot up cannot ~be taken into
account for interpreting the provisions of a taxing statute. 'As
al ready mentioned above a taxing statute has to be construed strictly
and if it is construed strictly then the plea that the incunbent
took a long time to get a decree for execution agai nst the vendor
that consideration cannot weigh with the Court for interpreting the
provi sions of the taxing statutes. Therefore, sinply because the
matter have been in the litigation for a long tine that cannot be
a consideration to accept the nmarket value of the instrument when
the agreement to sale was entered. As per Section 17, it clearly says
at the tine when registration is made, the wvaluation is to be seen
on that basis.

15. In the case of Sub-Registrar, Kodad Town and Mandal (Supra),
the | earned single Judge of the Andhra Pradesh H gh Court felt
persuaded on account of 30 years’ long litigation and therefore,
declined to send the papers back to the Collector for valuation at
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the market value. Wth great respect, the view taken by the | earned
single Judge is against the principles of interpretation of a taxing
statute. Therefore, we are of the opinion that the view taken by
the | earned single Judge of the Andhra Pradesh Hi gh Court is not

correct.

16. Accordingly, we are of the opinion that the view taken by the

| earned single Judge as well as by the Division Bench cannot be
sustai ned and the same is set aside. The Col | ector shall determ ne

was the valuation of the instrunent on the basis of the market

val ue of the property at the date when the docunent was tendered by
the respondent for registration, and the respondent shall pay the
stanp duty charges and surcharge, if any, as assessed by the
Col l ector as per the provisions of the Act. The appeal of the State
is allowed. No order as to costs.




