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1. Leave granted.

2. Whet her pendency of a criminal case by itself would be a
sufficient ground for stay of the departnental proceedings is the
princi pal question which arises for our consideration in this case.

3. The basic fact of the matter is not in dispute.

4, Respondents 1 to 4 herein are the office bearers of the Al India
I ndi an Overseas Bank SC/ ST Enpl oyees\ 022 Wl fare Associ ation.

I ndi sput abl y anot her associ ati on was al so operating in the

establi shnment of the appellant known as Al India Indian Overseas

Bank Enmpl oyees\ 022 Uni on of which respondent No.5 is the President.
Regi stration of simlar nanes gave rise to a dispute between the
parties.

5. I ndi sputably a first information report was | odged on 27th
January, 2005 with the \023Thousand Lights Police Station, Chennai\024
al l eging that L. Bal asubramani an, Respondent No.5, herei n was

assaul ted on 27th January, 2005 at about 12.35 p.m wthin the bank
prem ses by Respondents Nos. 1 to 4 as well as by M. P. Rajalingam
the Deputy Chief Oficer working in the Regional Ofice of the
appel | ant-bank. Al the respondents are indisputably enployees of the

bank. Thei r designations are as under :-

(a) Respondent No.1 (P. Ganesan) is enployed as
Assi stant Manager, Thiruvottiyur Market Branch.. B He is
al so the CGeneral Secretary of Al India |Indian Overseas

Bank SC/ ST Enpl oyees\ 022 Wl fare Associ ation

(b) Respondent No. 2 (S.Vijayakumar) is enployed as
aclerk inthe Central Clearing Ofice at Chennai. He'is
al so the Vice President of the Al India Indian Overseas

Bank SC/ ST Enpl oyees\ 022 Wl fare Associ ation

(c) Respondent No.3 (R Amalraj) is enployed as a
Messenger in the Inspection Departnent, Central O fice
at Chennai. He is also the Organizing Secretary of the

Al India Indian Overseas Bank SC/ ST Enpl oyees\ 022
Wl fare Associ ation.

(d) Respondent No. 4 (A. Dakshi nanporthy) is
enpl oyed as an Assistant Manager in the Walltax Road
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Branch, Chennai. He is also the Deputy Genera
Secretary of the Al India Indian Overseas Bank SC ST
Enpl oyees\ 022 Wl fare Associ ation

(e) Respondent No.5 (L. Bal asubramani an) is

enpl oyed as \023Speci al Assistant\024 in Foreign Exchange
Departnment, Central Ofice at Chennai. He is also the
President of All India Indian Overseas Bank Enpl oyees\ 022
Union (AIOBEU) as well as the President of the Nationa
Conf ederati on of Bank Enpl oyees (NCBE)\024.

6. An enquiry was conducted | eading to discovery of certain
additional facts. It may not be necessary for us to take note of the
same at this stage. Respondent No.5 was adnmitted in the Nationa
Hospital for nedical treatnent. He remained confined therein for a
peri od of twelve days. A charge-sheet was filed by the Investigating
Oficerin the crimnal case against Respondents Nos. 1 to 4 under
Sections 341, 323, 324, 427, 307 and 506 (ii) of the Indian Pena
Code. Respondent Nos. 1 and 3 were arrested. They were, however,

rel eased on bail on 15th February, 2005. Respondents Nos. 2 and 4,
however, absconded. On or about 15th February, 2005 they obtai ned
anticipatory bail. Another first information was |odged by
Respondent Nos. 1 to 4 against respondent No.5 in the said Thousand
Li ghts Police Station, Chennai

7. Respondent' Nos. 1 to 4 were placed under suspension by the
appel | ant - bank by an order dated 28th January, 2005. Charge-sheets
dated 21st February, 2005 were al'so served upon them They were

asked to show cause as to why disciplinary action be not taken against
themfor their acts of indiscipline, insubordination, unruly and

di sorderly behavi our, use of filthy | anguage and nobst shaneful abuses
as well as murderous assault on respondent No.5 within the office

prem ses of the bank as al so causi ng danage to val uable properties

and serious inpairnment to the bank\022s prestige and reputation in the
estimation of public at large. Requests were nade by the said
respondents to revoke the order of suspension by an application dated
9th March, 2005 assuring the authority that they woul d fully cooperate
with the authorities of the bank in the disciplinary proceedings
initiated against them They, furthernmore, requested the bank to grant
them one month\ 022s time to submit their reply to the show cause.
Orders of suspension were revoked on 16th April, 2005. No reply to
the show cause notice, however, was filed by them despite
opportunities granted. Departnental enquiry was hel d agai nst them

on 18th May, 2005 ; 3rd June, 2005, 17th June, 2005, 28th June, 2005,
8th July, 2005, 19th July, 2005, 29th July, 2005 and 4th August, 2005,
the details whereof, as stated by the appellants in their affidavit before
the H gh Court, are as under :-

\023(a) \005..The Enquiry was fixed for 18.5.2005 in respect
of which the Respondents had been duly intimted fairly

i n advance. However, the said Enquiry was adjourned to
3.6.2005 acceding to the witten request dated 16.5. 2005

of the respondents.

(b) The Enquiry was further adjourned to 17.6.2005 in
response to the Respondents\ 022 request for adjournment.

(c) The Enquiry was then fixed for 8.7.2005 in view

of the Respondents\022 witten request dated 25.6.2005.
However, the Respondents renmi ned absent on 8.7.2005,

and therefore they were set ex-parte, while adjourning the
Enquiry to 19.7.2005.

(d) Meanwhil e, the |list of Managenent Wtnesses was
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mail ed to the Respondent Nos. 1 to 4 who admitted to
have received the sane.

(e) On 19.7.2005, only Respondent Nos.2 and 4
attended the Enquiry Proceedings, and categorically
admtted to have received the List of Managenent
Wt nesses, whereas Respondents Nos.1l and 3 renained
absent .

(f) The Enquiry was then adjourned to 29.7.2005 and
agai n adj ourned to 4.8.2005 when except Respondent

No.3 (R Amalraj), the other Respondent Nos.1l, 2 and 4
attended the proceedings, and requested for further

post ponenent, while representing that on the next date of
the proceedi ngs, they would either bring their \023Defence
Representative\ 024 or they woul d t hensel ves conduct their
\ 023def ence\ 024 wi thout seeki ng any further postponenent
t hereof. Accordingly, the Enquiry was finally adjourned
to 19.8.2005 to be held \0230n day-to-day basis unti

concl usi on\024.\ 024

8. Wil e on the one hand the respondents were seeking

adj ournnents and taking tine fromthe Enquiry Officer in the said

di sci plinary proceedings, they, on the other hand, noved the Hi gh
Court of Madras by filing wit petitions under Article 226 of the
Constitution of India. The said wit petitions were marked as WP.
Nos. 26176, 26177, 26178 and 26179 of 2005. Interlocutory
applications were also filed therein praying for stay of proceedings in
the departnmental enquiry pursuant to the said charge-sheet dated 21st
February, 2005 on the prem se that on identical facts crimnal cases
had been filed against them An ad interimorder of stay was granted
by the Hi gh Court by an order of 16th August, 2005 stating :-

\ 023Though this Court generally did not entertain Wit
Petitions relating to Charge-nmenos on the ground that
Crimnal proceedings are pending, ‘the question as to
whet her the Departnental Proceedings and the Crinna
case are based on identical and sinmilar set of facts and
whet her the Charge in the Crimnal case is of the grave
nature which invol ves conplicated questions of |aw and
facts are the factors to be examned in the Wit
Petitions\ 024.

The said interimorder of stay was produced before the Enquiry
Oficer. As the interimorder of stay was granted only for a period of
four weeks and the sane havi ng not been extended the enquiry
proceedi ngs continued. One witness being MAL was exam ned on
21st COctober, 2005. The said departnental enquiry al so proceeded on
22nd COct ober, 2005 but the respondents did not participate therein on
whi ch date MA2 was exami ned. Yet again on 24th COctober, 2005,

MAB and MM were exam ned and the matter was adjourned to 25th

Cct ober, 2005 when MAb and MA6 were exami ned. On 26th

Oct ober, 2005, MA7 and MAB were exam ned-in-chief and the

enquiry was adjourned to 27th Cctober, 2005. Yet again on 28th
Cct ober, 2005, MM and MAMLO were exani ned and the enquiry was
adjourned to 29th COctober, 2005 on which date MAL1 was exami ned.

It is stated that the respondents attended the enquiry on 29th Cctober,
2005 and nomi nated their Defence Representative to defend them A
prayer for adjournnent nade on their behal f, however, was declined
by the Enquiry Officer. MA1 was exam ned-in-chief on that date
The enquiry was adjourned to 31st Cctober, 2005 on which date

MAL2 and MAL3 were examined-in-chief. It was adjourned to 9th
Decenmber, 2005 for cross-exam nation of the Managenent Wt nesses.
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9. The application for vacating the stay filed by the appellants on
6t h Sept enber, 2005 was di smissed by a | earned Single Judge of the
Hi gh Court by an order dated 7th Decenber, 2005 stating :-

\ 023 Once the Learned Single Judge has indicated the
reasons which weighed with himin exercising the extra-
ordinary jurisdiction under Article 226 of the
Constitution of |India against the inpugned Charge-

Menop, except to expedite the wit thempetitions, it may
not be proper for this Court to vacate the Interim Stay at
this stage. Accordingly, the vacate stay petitions, viz.
WPMPs Nos. 2047 to 2050 of 2005 are dismissed. The
Interimstay granted by this Court on 16.8.2005 is nade
absol ut e.

Expedite the Wit Petitions and post the same for
final hearing inthe second week of February, 2006.\024

10. Wit appeals preferred by the appellants agai nst that order were
di sposed of by a Division Bench of the Court by reason of the
i mpugned j udgnent opining :-

\02314. In the instant case, there is no dispute that the
crimnal action and the disciplinary proceedi ngs are
founded upon the sane set of facts. In fact, the

di sci plinary proceedings are sol el y based upon the
crimnal conplaint llodged by the president of a riva
union, who is also facing prosecution with regard to the
sane incident. |t has been conceded before us that the
bank had not conducted any i ndependent enquiry before
initiating the inpugned departnental proceedings.

15. In our opinion, in the peculiar facts and
ci rcunst ances of the case on hand, fair play requires that
post poni ng of the departmental proceedings till the

crimnal cases are decided. W are, therefore, of the
view that the prayer nade by the petitioners for deferring
the departmental proceedings till the conclusion of the
crimnal trial has to be accepted and it is ordered
accordi ngly.\ 024

11. The appel |l ants are thus before us.

12. M. Altaf Ahmed, |earned senior counsel appearing on behal f of
the appellants in support of the appeal would;, inter alia, submt that
the High Court commtted a serious error in passing the inpugned
judgrment in so far as it failed to take into consideration that as the
enqui ry proceedi ngs proceeded to a great extent the sane should not
have been stayed. Reliance in this behalf has been placed on

Kendriya Vi dyal aya Sangathan and others vs. T. Srinivas : (2004) 7
SCC 442.

13. M. G Prakash, |earned counsel appearing on behalf of the
respondents, on the other hand, subnmitted that the Hi gh Court having
exercised its discretionary jurisdiction upon application of |aw
operating in this behalf, this Court should not exercise its jurisdiction
under Article 136 of the Constitution of India. Learned counsel urged
that in a matter of this nature where rival parties had clashed wth
each other and case and counter case have been instituted \026 one

i nvestigated by the Assistant Conm ssioner of Police and anot her by
an Inspector of Police, the respondents would be highly prejudiced if
the departnmental proceedings are allowed to continue; particularly
when the officers of the appellant-bank have been proceeding with a
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bias. It was contended that the question as to whether there exists any
conplicated question of |aw nust be judged fromthe enpl oyees\ 022

poi nt of view, they being belonging to the weaker section. Learned
counsel would, in support of his contention, strongly relied upon G M
Tank vs. State of CGujarat and others : (2006) 5 SCC 446

Hi ndust an Petrol eum Corporation Ltd. and others vs. Sarvesh Berry

: (2005) 10 SCC 471 and Sathi Vijay Kumar vs. Tota Singh and

others : 2006 (14) Scale 199.

14. Bef ore enbarki ng upon the rival contentions of the parties we
may notice that Respondent Nos. 1 to 4 have filed an application for
guashi ng the order taking cogni zance agai nst them before the High
Court under Section 482 of the Code of Crimnal Procedure which

was marked as Crl. O P. No. 18163 of 2006 and by an order dated 17th
July, 2006 further proceedings in the crimnal case have been stayed.

15. Legal position operating in the field is no longer res integra. A
departmental proceedi ngs pending a crimnal proceedi ngs does not

warrant an automatic stay. The superior courts before exercising its

di scretionary jurisdiction in this regard nust take into consideration

the fact as to whether the charges as al so the evidence in both the
proceedi ngs are conmon and as-to whether any conplicated question

of lawis involved inthe matter.

16. In Delhi Coth“and General MIIs Ltd. vs. Kushal Bhan : AR
1960 SC 806 this Court while holding that the enpl oyer shoul d not

wait for the decision of the crimnal court before taking any

di sciplinary action against the enployee and such an action on the

part of the enpl oyer does not violate the principle of natural justice,
observed : -

\ 023 We nay, however, add that if the caseis of a grave
nature or involves questions of fact or |law, which are not
sinmple, it would be advisable for the enployer to wait the
decision of the trial court, so that the defence of the
enpl oyee in the crimnal case may not be prejudi ced\ 024.

The sane principle was reiterated in Tata Gl MIIls Co. Ltd. wvs.
The Workmen :  AIR 1965 SC 155.

17. In State of Rajathan vs. B.K Meena and others : (1996) 6 SCC
417 this Court held :-

\ 023The staying of disciplinary proceedings, it is

enphasised, is a matter to be determ ned having regard to

the facts and circunstances of a given case and that no

hard and fast rules can be enunciated in that behal f. The

only ground suggested in the above decisions as

constituting a valid ground for staying the disciplinary
proceedings is "that the defence of the enployee in the
crimnal case may not be prejudiced." This ground has,

however, been hedged in by providing further that this

may be done in cases of grave nature involving questions

of fact and law. In our respectful opinion, it means that

not only the charges nmust be grave but that the case nust

i nvol ve conplicated questions of |law and fact. Mreover,
"advisability', 'desirability’ or 'propriety’, as the case my
be, has to be deternmined in each case taking into

consi deration all the facts and circunstances of the case.\024

18. Capt. M Paul Anthony vs. Bharat Gold Mnes Ltd. and
another : (1999) 3 SCC 679 al so deserves to be noticed. This Court
therein held that the departnmental proceedi ngs need not be stayed
during pendency of the crimnal case save and except for cogent
reasons. The Court sunmarized its findings as under :-

\023(i) Departnental proceedings and proceedings in a
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crimnal case can proceed sinultaneously as there is no
bar in their being conducted sinultaneously, though
separately.

(ii) If the departnmental proceedi ngs and the crimnal case
are based on identical and simlar set of facts and the
charge in the crimnal case against the delinquent

enpl oyee is of a grave nature which invol ves

conplicated questions of |aw and fact, it would be
desirable to stay the departnental proceedings till the
concl usion of the criminal case.

(iii) Whether the nature of a charge in a crimnal case is
grave and whet her conplicated questions of fact and | aw
are involved in that case, will depend upon the nature of
of fence, the nature of the case | aunched agai nst the

enpl oyee on the basis of evidence and naterial collected
agai nst himduring investigation or as reflected in the
charge sheet.

(iv) The factors nentioned at (ii) and (iii) above cannot
be considered in isolation to stay the Departnenta
proceedi ngs but due regard has to be given to the fact that
the departnmental proceedi ngs cannot be unduly del ayed.

(v) If the crimnal case does not proceed or its disposal is
bei ng unduly del ayed, ‘the departnental proceedings,

even if they were stayed on account of the pendency of

the crimnal case, canbe resuned and proceeded with so

as to conclude themat an early date, so that if the

enpl oyee is found not guilty his honour rmay be

vindi cated and in case he is found guilty, the

adm nistration may get rid of himat the earliest.\024

19. The issue came up for consideration yet again in T. Srinivas
(supra) where this Court while analyzing B.K.~Mena (supra) and
Capt. M Paul Anthony (supra) held that :-

\ 023 Fromthe above, it is clear that the advisability,
desirability or propriety, as the case may be, in regard to
a departnental enquiry has to be determ ned in each case
taking into consideration all facts and circunstances of
the case. This judgnment al so |ays down that the stay of
departmental proceedi ngs cannot be and shoul d not be a
matter of course.\024

20. The High Court, unfortunately, although noticed sonme of the

bi ndi ng precedents of the Court failed to apply the law in its proper
perspective. The H gh Court was not correct in its view in concluding
that the stay of the departnental proceedi ngs shoul d be granted in the
peculiar facts and circunstances of the case w thout analyzing and
applying the principle of |law evolved in the aforenmenti oned deci si ons.
It, therefore, msdirected itself in law. Wat was necessary to be
noticed by the High Court was not only existence of identical facts

and the evidence in the matter, it was also required to take into

consi deration the question as to whether the charges |evelled agai nst
the delinquent officers, both in the crimnal case as also the

di sci plinary proceedings, were sane. Furthernore it was obligatory

on the part of the High Court to arrive at a finding that the non stayed
of the disciplinary proceedings shall not only prejudice the delinquent
officers but the matter also the matter involves a conplicated question
of |aw.

21. The standard of proof in a disciplinary proceedings and that in a
crimnal trial is different. |If there are additional charges against the
del i nquent officers including the charges of dammging the property

bel ongi ng to the bank which was not the subject matter of allegations

in a crinmnal case, the departnmental proceedings shoul d not have been

st ayed.
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22. Furthernore Respondent Nos. 1 to 4 have now noved the High
Court for quashing of the order taking cognizance of offence against
themin the crininal proceedings. The crimnal proceedings have
been stayed. Thus, even applying the principle laid down in Capt. M
Paul Anthony (supra) the inpugned judgnment cannot be sustai ned.
Before the Hi gh Court no contention was raised that because
Respondent Nos. 1 to 4 are office bearers of a trade union, the
authorities were biased agai nst them Nothing has been shown that
any conplicated question of |aw arose for determination in the
crimnal case

23. Rel i ance placed by M. Prakash on Hi ndustan Petrol eum
Corporation Ltd. (supra) is not apposite. There were certain specia
features which were noticed by this Court. |In that case itself it was
held : -

\ 023 There can be no straitjacket fornula as to in which

case the departnental proceedings are to be stayed.

There may be cases where the trial of the case get

prol onged by the dilatory nethod adopted by the

del i nquent official. He cannot be pernmitted to, on one
hand, prolong the crimnal case and at the sane tinme
contend that the departnental proceedings should be

stayed on the ground that the crimnal case is pending.\024

(enphasi s suppli ed)

Therein the departnmental proceeding were allowed to continue
despite the fact that the delinquent officer therein had been charged
for conm ssion of an offence under Section 13(1)(e) read with
Section 13(2) of the Prevention of Corruption Act, 1988.

24. In GM Tank (supra) this Court was dealing with a case where
the delinquent officer was acquitted. ~The said decision has no
application in the instant case.

25. Sat hi Vijay Kumar (supra) pertains to a case involving election
di spute. The question which arose therein was as to whether despite
the fact that there was no provision in the Representation of the
Peopl e Act, 1961 for striking out the pleadings, the Tribunal had the
power to do so. W are not concerned with such a question inthis
matter.

26. Furthernore the discretionary wit jurisdiction under Article
226 of the Constitution of India should be exercised keeping in view
the conduct of the parties. Respondents nade a representation that in
the event the order of suspension is revoked, they woul d cooperate

with the Enquiry Oficer. They kept on filing applications for
extension of tine which were allowed. They took benefit thereof.

Wt hout, however filing show cause, they noved the H gh Court.
Furthernore before the Enquiry Oficer also, as noticed hereinbefore,

al t hough they had appoi nted the defence counsel, did not cross-

exam ne the wi tnesses exam ned on behal f of the Managenent. A

| arge nunber of witnesses had al ready been exam ned on behal f of the
appel | ants. The disciplinary proceedi ngs, as we have noticed

her ei nbefore, have proceeded to a great extent. In such a situation we
are of the firmview that the discretionary jurisdiction should not have
been exercised in favour of Respondents 1 to 4 by the High Court.

27. For the reasons abovenentioned the inpugned judgnent cannot
be sustained which is hereby set aside. The appeal is accordingly
al | owed.

28. We woul d, however, like to observe that in the event any prayer
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is made by the respondents to cross-exani ne the w tnesses exam ned

on behal f of the appellants, the Enquiry O ficer nay consider the
same in accordance with law. Keeping in view the conduct of the
respondents they are directed to bear the costs of the appellants both
before the H gh Court as also before us. Counsel\022s fee assessed at
Rs. 25, 000/ -.




