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Dr. ARIJIT PASAYAT, J.

1. Leave granted.

2. Chal l enge in'this appeal is to the order passed by a
Di vi si on Bench of the H gh Court of Madhya Pradesh at

Jabal pur in Wit Petition No.13440 of 2004. The appellants
had chal | enged the conposite order dated 13.11.1997 passed
in OA No.691/ 1995 and QA No. 89/1996 by the Centra

Admi ni strative Tribunal, Jabal pur Bench, Jabal pur (in short
"CAT' ). The respondents had noved CAT under Section 19 of
the Admi nistrative Tribunals Act. 1985 (in short ‘the Act’)
seeking regul ari zation of their services.

3. The stand of the respondents before the CAT was that
they have been on duties as Data Entry Operators on contract
basis and were being paid at a rate of Rs.10 per hour up to the
maxi mum of Rs.50/- per day. They have sought for

regul ari zati on placing reliance on the factumof |ong rendition
of service

4, In response, the present appellants contended that the
respondents were not departnental enployees and their
gri evances cannot be agitated before the CAT. Pl'aci ng reliance

on sone other decisions rendered by the CAT, the stand of the
present appellants was turned down and direction was given
for considering their cases for appointnent on regul ar basis.

5. Awit petition was filed before the H gh Court, by the
appel | ants whi ch was di sm ssed by the inpugned order

6. In support of the appeal, |earned counsel for the
appel l ants submitted that the deC|S|0n of the H gh Court is
contrary to law as laid down by the Constitution Bench of this
Court in Secretarv. State of Karnataka and Gthers v. Uma

Devi and Others (2006 (4) SCC ).

7. Learned counsel for the respondents on the other hand
submitted that since the CAT had relied on an earlier

judgnent and High Court rightly did not find any

di stingui shabl e feature, the appeal, therefore, deserves to be
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di sm ssed

8. The question of regularization on the ground of |ong
renditi on of service was the subject matter in Ura Devi’'s case
(supra). The said issue has been el aborately dealt with in the
judgrment. It was inter alia held as foll ows:

"33. It is not necessary to notice all the decisions of
this Court on this aspect. By and | arge what

emerges is that regular recruitnment should be

i nsi sted upon, only in a contingency and ad hoc

appoi ntnent can be nmde in a pernanent

vacancy, but the sane should soon be followed by a
regul ar recruitnent andthat appoi ntnents to non-
avai | abl e posts should not be taken note of for
regul ari zation. The cases directing regul arization
have mai nly proceeded on the basis that having
permtted the enpl oyee to work for some period, he
shoul d be absorbed, without really laying down any

law to that effect, after discussing the constitutiona
schenme for public enpl oynment.

XXX XXX XXX

45, Wil e directing that appointments, tenporary

or casual, be regularized or nmade permanent, courts

are swayed by the fact that the concerned person

has worked for sone tinme and-in sonme cases for a
consi derable length of tine. It i's not as if the person
who accepts an engagenent either tenporary or

casual in nature, is not aware of the nature of his
enpl oyment. He accepts the enpl oynent wi th open

eyes. It may be true that he is not in a position to
bargain -- not at arns length ---since he mght have
been searching for sone enmployment so as to eke

out his livelihood and accepts whatever he gets. But
on that ground alone, it would not be appropriate to
jettison the constitutional scheme of appointnent
and to take the view that a person who has
temporarily or casually got enployed should be
directed to be continued permanently. By doing so,

it will be creating another node of public

appoi ntnent which is not pernmissible. If the court
were to void contractual enploynent of this nature
on the ground that the parties were not having

equal bargai ni ng power, that too would not enable
the court to grant any relief to that enployee. Atota
enbargo on such casual or tenporary enpl oynent

is not possible. Gven the exigencies of
administration, and if inposed, would only nean

that some people who at | east get enpl oynent
temporarily, contractually or casually, would not be
getting even that enploynent, noreover when

securing of such enploynent brings at |east sone
succor to them After all, innumerable citizens of
our vast country are in search of enployment and

one is not conpelled to accept a casual or tenporary
enpl oyment if one is not inclined to go in for such
an enploynent. It is in that context that one has to
proceed on the basis that the enpl oynent was
accepted fully knowing the nature of it and the
consequences flowing fromit. In other words, even
whi | e accepting the enpl oynent, the person

concerned knows the nature of his enploynent. It is
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not an appointnent to a post in the real sense of the
term The claimacquired by himin the post in

which he is tenmporarily enployed or the interest in
that post cannot be considered to be of such a

magni tude as to enable the giving up of the

procedure established, for making regul ar

appoi ntnents to avail able posts in the services of
the State. The argunent that since one has been
working for sonme tine in the post, it will not be just
to discontinue him even though he was aware of

the nature of the enpl oynent when he first took it

up, is not one that would enable the jettisoning of
the procedure established by |aw for Public

enpl oymrent and woul d have to fail when tested on

the touchstone of constitutionality and equality of
opportunity enshrined in Article 14 of the

Consti tution.

X X X

47. When a person enters-a tenporary

enpl oynent _or gets engagenent as a contractual or
casual worker and the engagenent is not based on

a proper selection as recognized by the rel evant
rules or Procedure, 'he is aware of the consequences
of the appoi ntnent being tenporary, casual or
contractual in nature. Such a Person cannot i nvoke
the theory of legitimte expectation for being
confirmed in the post when an appointment to the
post could be made only by follow ng a proper
procedure for selection and in concerned cases, in
consultation with the Public Service Conmmssion
Therefore, the theory of legitimte expectation
cannot be successfully advanced by tenporary,
contractual or casual enployees. |t cannot al so be
held that the State has hel d out any prom se while
engagi ng these persons either to continue them
where they are or to nake them pernmanent. The

State cannot constitutionally nake such a prom se.

It is also obvious that the theory cannot be invoked
to seek a positive relief of being made permanent in
the post.

XXX

52. Nornmally, what is sought for by such tenporary
enpl oyees when they approach the court, is the

issue of a wit of mandamus directing the enpl oyer,
the State or its instrunentalities, to absorb themin
per manent service or to allow themto continue. In
this context, the question arises whether a

mandamus coul d be issued in favour of such

persons. At this juncture, it will be proper to refer to
the decision of the Constitution Bench of this Court
in Dr. Rai Shivendra Bahadur v. The Governing

Body of the Nal anda Col |l ege (1962) Supp. 2 SCR

144. That case arose out of a refusal to pronote the
wit petitioner therein as the Principal of a college.
This Court held that in order that a mandanus may

be issued to conpel the authorities to do sonething,
it must be shown that the statute inposes a |l ega
duty on the authority and the aggrieved party had a
| egal right under the statute or rule to enforce it.
This classical position continues and a nandanus
could not be issued in favour of the enpl oyees
directing the governnent to nake t hem per nanent
since the enpl oyees cannot show that they have an
enforceable | egal right to be pernmanently absorbed
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or that the State has a legal duty to nake them
per manent . "

9. In view of what has been stated in Uma Devi’s case
(supra), we deemit proper to remt the matter to the Hi gh
Court to consider the case afresh in the light of the said
deci si on.

10. In the connected case decided by the H gh Court in O A
No. 89/ 1996 which related to Wit Petition No.1474 of 1998,

this Court had dealt with the matter in Chief Conm ssioner of

I ncome Tax, Bhopal and Ors. Vs. Lama Jain and O's. (2006

(11) SCC 350), where a simlar direction, as contai ned above,
was given.

11. The appeal is allowed to the aforesaid extent with no
orders as to costs.




