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ClVIL APPEAL NO. 5637 OF 2007
[Arising out of SLP (Civil) No. 3265 of 2007]

S.B. SINHA, J :
1. Leave granted.

2. Extent of Superior Courts’ jurisdiction to dismiss a wit petition for
al | eged suppression of material fact is involved in this appeal which arises
out of a judgnent and order dated 19.07.2006 passed by the H gh Court of

Judi cature at All ahabad, Lucknow Bench, Lucknow in WP No. 4274 (M B)

of 2006.

3. Basic fact of the matter is not in-dispute.

Appel l ant is a cooperative society (Samti). It applied for loan for
establishment of an industry for manufacturing 'Alum num Pottery’ fromthe
respondents. A loan of Rs. 5,24,000/- was sanctioned in the year 1991. A
Sum of Rs. 3,09,000/- was released by the respondents. ' Again, a sum of Rs.
90, 000/ - was sanctioned in 1996. |t filed an application for grant of |oan of
Rs. 22,00, 000/ - under the 'Consortium Bank Credit Scheme’ for establishing
an unit for manufacturing P.V.C Shoe Sole. A sumof Rs. 16, 20, 000/- was
sanctioned and Rs. 13,20, 000/- was rel eased. The Samti all egedly defaulted
i n maki ng paynents. Recovery proceedings were initiated agai nst the

Samti. Several wit petitions were filed by it questioning the legality
t her eof .
4. A purported public interest litigation was also filed wherein Suresh

Chandra Sharma (Appellant No. 2 herein) was also a party; praying for the
following reliefs:

"i) to hold the provisions of Section 35A of the

U P. Khadi & Village Industries Board Act,

1960\ 005t 0 be unconstitutional and declaring the

same ultra vires the provisions of Articles 14, 21

and 300A of the Constitution of India;

i) issue a wit, order or direction in the nature
of Certiorari to quash the recovery certificates

dated 14.9.05, 19.7.05 and 10.9.2002 contained in
Annexures Nos. 4,5 and 6 issued by U P. Khad

and G anodyog Board, Lucknow.

i) issue a Wit, order or direction in the nature
of Mandanus comandi ng t he opposite party Nos.

2,3 and 4 to get recovery of anpunt due agai nst the
menbers of Petitioners society through due

process of |aw other than recovery the sane as
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arrears of |and revenue\ 005"

5. It appears sone other wit petitions were also filed by the appellant, as
woul d appear fromthe counter affidavit filed on behalf of the respondents.

However, fresh recovery proceeding had been initiated which were
not the subject matter of challenge in the wit petitions filed by the Appell ant
before the H gh Court.

6. A fresh wit petition was filed. The same has been disnissed by
reason of the inpugned judgment hol ding that the appellants have

suppressed the material fact, viz., filing of four wit petitions on the same
cause of action and, thus, it was not naintainable. Appellants are, thus,
before us.

7. M. Una Datta, |earned counsel appearing on behalf of the appellants,
woul d submit that the statenment - nmade by the wit petitioners that no other
wit petition was filed on the sane cause of action was correct as froma
perusal of the four wit applications, reference whereof was nade by the

Hi gh Court in its inpugned judgnent, it would appear that they were filed

on different causes of action

8. M. S Wasim A Qadri and M. Grdhar G Upadhyay, |earned

counsel appearing on behalf of the respondents, on the other hand, submitted
that in different wit petitions, the petitioners questioned the recovery
proceedi ngs, citations and sale of the property, as orders were passed at

di fferent stages of the same recovery proceedi ngs.

9. Al t hough the prayers nade in the four wit applications are apparently
di fferent, having gone through 'the wit applications, it becanme evident that
the core issue in each of the matter centers round recovery of the anount
advanced to the appellants by the bank. = Evidently, orders passed in different
stages of the proceedings as al so new proceedi ngs based upon fresh

cal cul ation on interest on the principal sumhad been in question fromtinme

to tine. As indicated hereinbefore, even a public interest litigation was filed
wherein al so Appellant No. 2 was a party. Maybe that validity of Section

35A of the U P. Khadi and Village Industries Board Act, 1960 was one of

the issues raised therein but even the recovery proceedi ng was the subject
matter thereof.

10. In the public interest litigation, Section 35A of the U.P. Khadi and
Village Industries Board Act, 1960 was challenged on the prenise that even
the cooperative societies were required to take recourse to the provisions of
the Recovery of Debts Due to Banks and Financial I|nstitutions Act, 1993.

Such a contention has expressly been rejected by this Court in Geater

Bonbay Coop. Bank Ltd. v. United Yarn Tex (P) Ltd. and Qthers [(2007) 6

SCC 236] .

11. As the law operating in the field has recently been laid down by this
Court in Arunima Baruah v. Union of India and Gthers [(2007) 6 SCC 120]
inthe following ternms, it is not necessary to reiterate the sane over ‘again

However, therein in the peculiar fact of the matter, it was observed:

"20. In this case, however, suppression of filing of
the suit is no longer a material fact. The | earned
Si ngl e Judge and the Division Bench of the Hi gh
Court may be correct that, in a case of this nature,
the court’s jurisdiction may not be invoked but that
woul d not mean that another wit petition would

not lie. Wien another wit petitionis filed

di sclosing all the facts, the appellant would be
approaching the wit court with a pair of clean
hands, the court at that point of tine will be
entitled to determ ne the case on merits having
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regard to the human right of the appellant to access
to justice and keeping in view the fact that judicia
reviewis a basic feature of the Constitution of

I ndia."

12. Respondent Nos. 2 and 3 in their counter-affidavit have drawn our
attention to an order dated 12.06.2003 passed by the high Court in wit
petition No. 25359 of 2003 wherein it was observed:

"this is the sixth wit petition against recovery. In
the fifth Wit Petition No. 22933 of 2003, auctions

of residential houses No. 22 has been stayed by

this Court. Now the other properties are sought to

be auctioned/sold. | do not find any prim facie

case nmade out to interfere in the matter of recovery
at this stage"

13. The said wit petition have al so been di sm ssed by an order dated
06. 12. 2005 by a Division Bench of the Al ahabad H gh Court.

14. I'n_their counter-affidavit, the respondents stated:

"21. That in reply tothe events nentioned agai nst
03. 06. 2003 and 09.06.2003 it is subnmtted that the
sal e proclamati on was necessary | egal proceeding
since even after citation had been issued, the
paynment of the ampount under recovery had not

been made. In this view of the matter, the wit
petition which was of ‘the same nature as the earlier
wit petitions was not only misconcei ved but was

al so abuse of process of court by the Samti. It is
pertinent to state here that the recovery certificates
whi ch were issued on 14.09. 2005 and 19. 07. 2005

since by that time, the further interest on the |oan
amount had accrued which required i ssue of fresh
recovery certificates. However, the recovery
certificates dated 10.09. 2002 had been issued

earlier before filing of the wit petition. In view of
the facts, it is submitted that there was no occasi on
for the petitioner no. 2 joining hand with so-called
Sanstha, the petitioner no. 1 challenged these
recovery certificates. The challenge, which was

made by the petitioners before the Lucknow

Bench, Allahabad, H gh Court was clearly an

abuse of the process of Court."

In the said counter-affidavit, it has further been disclosed that after
bei ng unsuccessful in their attenpt to stall the recovery proceedi ngs agai nst
the Samti, a fictitious welfare Sanstha, nanely, Udhyam Evam Khad
Granodyog Wl fare Sanstha was started by Appellant “No. 2.

We, therefore, are of the opinion that the attenpt on the part of the
appel l ants herein nust be ternmed as 'abuse of the process of 1aw

15. A wit renmedy is an equitable one. A person approaching a superior
court rmust come with a pair of clean hands. |t not only should not suppress
any material fact, but also should not take recourse to the | egal proceedings
over and over again which amunts to abuse of the process of |aw.

In Advocate General, State of Bihar v. Ms. Madhya Pradesh Khair
I ndustries and Another [(1980) 3 SCC 311], this Court was of the opinion
that such a repeated filing of wit petitions anbunts to crimnal contenpt.

16. For the reasons aforenentioned, there is not merit in this appeal which
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is dismssed accordingly with costs.

Counsel s fee quantified at Rs. 50, 000/ -




