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S.B. SINHA, J :

1. Leave granted.
2. A short but interesting question, as-to how conflict in two
constitutional rights should be balanced, is involved in this appeal which

arises out of a judgnment and order dated 11.08.2004 passed by a Division
Bench of the Del hi H gh Court in"Wit Petition (GCuvil) No. 1076 of 2003.

3. Respondent No.1 is an unai ded school. It is governed by the
provi sions of the Del hi School Education Act, 1973 (for short, 'the Act’') and
the rules franed thereunder. It filed awit petition in public interest,

guestioning the action of the appellant and the respondents Nos. 2 to 5
herein as regards utilizing the services of the teachers of the Governnent
school s for various purposes during school timngs, as a result whereof the
students reading in the said schools are deprived of obtaining instructions
fromtheir teachers during such period. In thewit petition it was pointed
out that the absence of teachers occur due to their deploynent for non-
educational purposes; and as the teaching and administrative staff of these
school s have been used by the State agencies as well as the appellant herein
for various other duties outside school during school hours including:

? Polling duties to general election to Lok Sabha

? Polling duties to general election to Delhi Legislative

Assenbl y

? Polling duties to MCD el ections

? Gurudwar a el ection

? Revi sion of polling lists

? Pul se polio drive

? Preparation of census lists

? Surveys on malaria, pollution etc.

4, The Act and the Rules framed thereunder which govern the field
mandate that all the schools in Delhi have to function for a m ni mum of 210
days in a year. It was pointed out that although the extent of the period

differed, the teachers were asked to performpolling duties for a few nonths
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and al so for census duties for considerable period. The wit petition

hi ghl i ghted that absence of teachers fromthe school for a long time resulted
i n unfinished courses, high drop out rates, poor results and inability to
conpete in open exam nations, such as nedicine, engineering etc. and/or to

get admission in other prestigious or professional colleges. It was contended
that an informal survey conducted by the petitioner therein denonstrated

that about 9,00,000 students had enrolled thenselves in class 1 of the
schools run by the Minicipal Corporation of Del hi, but only 50,000 of them
appeared in the secondary exam nation

5. The Muni ci pal Corporation of Delhi (MCD) in its counter affidavit
cont ended t hat absence of the teachers and other adm nistrative staff of
schools for performng duties allocated by the officers of the Election
Commission is in national interest. 1In the counter affidavit, it was, stated:

"3. That the main work assigned to teachers is in
relation to teaching work. However, in the |arger
national interest, some of the teachers are called
upon to do sone other Governnent work relating

to public interests like polio vaccination
preparation of voter list, etc.

4. That only during-the work of census in the year
2001, a slightly large nunber of teachers were
required for the purpose. Even for this purpose, to
take care that the teaching activities are not
hanpered in any nmanner, letter No. F-4/12/2000

dated 04.02.01, referring to the Order of Lt.
CGovernor of the NCT of Del hi having been passed,
whereby the enunerators were directed to perform
their census enuneration duties before/after their
normal school hours. The census work is

conducted only once in a decade."

5. That it is reiterated that it is seen that the
government work relating to public interest done

by the teachers does not hanper the teaching
activities. The additional government public work

is sone tine assigned to some of the teachers-in
national interest."”

6. The New Del hi Municipal Commttee (NDMC) inits additiona
affidavit filed before the High Court, stated

"2. That the total nunber of sanctioned posts of
teachers in NDMC School s are about 1200. For

pol ling duty, alnpbst 90% of the teaching staff is
depl oyed on duty. For census work in the year

2000 and enumeration work in the year 2001, 90%

of the staff were assigned duty. For Revision of

el ectoral rolls, alnmst 50% of the teaching staff is
put on duty.

3. For polling duties, the Election Conm ssion
depl oys the teachers of the NDMC Schools for the

pur poses of holding Parlianentary El ections, Delhi
Assenbly El ections and even Mini ci pa

Corporation Elections. Cenerally the elections are
hel d on Sundays, but before the actual polling

takes places, the teaching staff is called for three
wor ki ng days for the purposes of training,
collection of election material etc. In the year
1998-99, all the elections were held i.e.
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Parlianmentary, Delhi Assenbly and Corporation
El ecti ons and hence the teachers were not on duty
for 9 working days.

4. That in the year 2001, when the work of Specia
Revi sion of Electoral Roll was required to be
conducted, the then Chief Electoral Oficer

i nforned the Respondent NDMC that the said

wor k shall be conducted by the teachers between
13.9.2001 to 12.10.2001 by the teachers. Initially

it was supposed to be a part tine job, however, it

was | ater on converted into a full tine work so as

to conplete the assignment within the prescribed
time."

7. During the pendency of the wit petition before the H gh Court, the
CGovernment. of NCT of Delhi issued a circular letter, relevant portion
wher eof is as under

"This duty binds the State-Governments to provide

the requisite nunber of staff to the El ection Comm ssion
for conducting elections and taking into consideration the
i nsufficient nunber ‘of staff available in generalist cadre,
t he government proposes to utilize the services of
teaching staff for the follow ng duties:

(a) El ection Duty
(b) Revi sion of Electoral Rolls
(b) Revi sion of Electoral Rolls : For the intensive

revision of electoral rolls, we require approxi nately

55, 000 enpl oyees whereas the Cadre strength of the

General cadre of the Govt. of NCT of Delhi is only

around 9000. In view of this, the services of teachers are
i ndi spensabl e for intensive Revision of Election Rolls.
This intensive revision of electoral rolls is not a 'regular
process and this takes place with a periodicity of '4 to 5
years as per instructions of the Election Comm ssion of

I ndi a.

The Summary/ Speci al Revi sion of Electoral Rolls
takes place once in a year and the services of teachers are
normal Iy not utilized and this is managed within the
cadre strength. However, in some of the institutions that
are declared as designated |l ocations, the services of the
Head of the Institution are taken to receive the Form and
they are declared as Designated Officers. Normally,
these officials are not engaged in teaching and handl e the
work in addition to their administrative duties. They are
assisted by non-teaching staff.

The Staff thus depl oyed function under the
superintendence and control of the Chief Electora
O ficer and remain under the adm nistrative control of
Chief Electoral Oficer during this period.

El ecti ons being a sovereign function of the State,
the work of conduct of elections cannot be del egated to
persons who are not enpl oyees of governnent or to any
non- gover nnent al agency, parastatal organizations etc.

The CGovernnent draws staff from every govt.
departrment and it is not true that only teachers are
depl oyed for election work. Staff from other categories
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fromal nost every departnent is engaged for election
duty.

However, with a view to ensure that el ection work
does not come in conflict with the interest of education
the respondent CGovernnent would |ike to take the
following steps to ensure that teaching work is | east
af f ect ed

(i) As far as possible the revision of Electoral rol
shal | be taken up during holidays or teachers

woul d be depl oyed to performthe work on

hol i days.

(ii) The teachers who are on non-teaching posts i.e
Physi cal Education Teachers, Draw ng Teachers,

Li brari an and Lab Assistants, Yoga instructors etc.
woul d be depl oyed for el ection work.

(iii) The t eaching hour loss, if any, shall be
conpensated by hol ding extra cl asses, so that the
m ni mum prescri bed teaching hours are conpl et ed.

(iv) The Principal s/ Heads of Institutions will be
directed to nake internal adjustrment of tine tables
and reschedul e the classes for naking up any
possi bl e teaching | osses."

8. Lear ned counsel -appearing for the parties, however, as it appears from
the i npugned judgnent, accepted before the H gh Court that the services of

the teachers should be utilized for non-teaching purposes only on a day

which is not a working day for the students.

9. The El ection Comm ssion is, thus, before us.

10. M. K K. Venugopal, |earned Senior Counsel appearing on behalf of
the appellant, would, inter alia, submt

(i) Hol ding of an elections is a sovereign function

(ii) The El ection Comm ssion having regard to the provisions

contained in the Constitution of India as also the Representation
of the People Act, 1951 is required to conduct elections for the
pur pose of uphol di ng denocracy.

(iii) Denocracy being a basic feature of the Constitution of India, it
is obligatory on the part of the Election Conmi ssion to ensure
that the citizens who are entitled to vote are not deprived of
their right and those who are not entitled thereto are not
permtted to do so

(iv) In terns of the provisions of clauses (1) and (6) of Article 324
of the Constitution of India, it is mandated that whenever the

El ecti on Commi ssion asks for depl oynent of staff for the

pur pose of conducting elections, it is obligatory on the part of
the President of India or the Governor of the State to nake such
nunber of staff made available to it, and with a viewto fulfill
the said constitutional object, the Parlianent anended Section
159 of the 1951 Act so as to provide

"159. Staff of certain authorities to be nmade avail able for

el ection work. -

(1) The authorities specified in sub-section (2) shall

when so requested by a Regi onal Commi ssioner

appoi nted under clause (4) of article 324 or the Chief

El ectoral Oficer of the State, nmke available to any

returning officer such staff as may be necessary for the
performance of any duties in connection with an el ection

(2) The follow ng shall be the authorities for the purposes
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of sub-section (1), nanely:--

(i) every local authority;

(ii) every university established or incorporated
by or under a Central, Provincial or State

Act;

(i) a Government conpany as defined in

section 617 of the Companies Act, 1956 (1

of 1956);

(iv) any other institution, concern or undertaking
which is established by or under a Central

Provincial or State Act or which is

controlled, or financed wholly or

substantially by funds provided, directly or

indirectly, by the Central Governnent or a

State Covernnent."

(v) The Hi gh Court, in-that view of the matter could not have
i ssued any direction which may for all intent and purport
interfere with the el ectoral process.

11. Learned counsel appearing on behal f of the Minicipa
Cor poration of Del hi, New Del hi Municipal Conmittee and Union of India
adopted the subm ssions of M. Venugopal

12. Ms. Reena George, | earned counsel appearing on behalf of the wit
petitioner-respondent, on the other hand, submt that
(a) t he i npugned order having been passed in ternms of

consent of the parties, this Court should not

exercise its jurisdiction under Article 136 of the
Constitution of India.

(b) Ri ght to education being a fundamental right having
regard to Article 21A of the Constitution of India,

it is obligatory on the part of the State to ensure

that the students are not deprived thereof.

(c) In the affidavit filed on behalf of the NDMC, it
was clearly denonstrated that in some school s

where teaching or instructions are inparted for

Class I X or X students, no teacher was avail abl e

for a period of two nonths.

(d) The purpose for which the education is-inparted in
the schools is to see that the Governnent in the
muni ci pal school s nust ensure that they compete

with the standard mai ntained by the private

school s.

13. I ndi sputably, for uphol ding the denocracy and the denocratic val ues,
hol di ng of elections is inmperative. There cannot also be any doubt or

di spute that keeping in view the constitutional mandate provided for under
clauses (1) and (6) of Article 324 of the Constitution of India, the President
of India or the Governor of a State i.e. the Central Governnent as al so 'the
State CGovernnent have a duty to make available to'the El ection

Conmi ssion, or to a Regional Comm ssioner such staff, | as may be

necessary for the discharge of functions conferred on the El ection

Conmi ssion by clause (1) in ternms whereof a power of superintendence,
direction and control of elections is to be vested in the El ection

Conmi ssion, if request in this regard is nade. Article 327 of the
Constitution of India enpowers the Parlianents to make laws with respect to
all matters relating to, or in connection with, elections to either House of the
Parliament or to the House or either House of the Legislature of a State

i ncluding the preparation of the electoral rolls, the delimtation of
constituencies and all other matters necessary for securing the due
constitution of such House or Houses.

The Parlianment with a viewto give effect to the said constitutiona

functions enacted the Representation of the People Act, 1950 (1950 Act) and
the Representation of the People Act, 1951 (1951 Act).
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15. We nay notice certain provisions of the said Acts.

1950 Act :

Section 13-A of 1950 Act provides for the designation or nom nation

of the Chief Electoral Oficers, by the Election Comn ssioner; whereas
Section 13-AA provides for designation or nom nation of a District Election
Oficer, who is to be an officer of Governnent.

Sections 13B, 13CC and Section 29 of the 1950 Act read as under

"13B - Electoral registration officers. - (1) The

el ectoral roll for each parliamentary constituency in the
State of Jammu and Kashmr or in a Union territory not
havi ng a Legi sl ative Assenbly, each assenbly

constituency and each Council constituency shall be
prepared and revised by an-electoral registration officer
who shall be such officer of Governnment or of a loca

aut hority as the El ecti on Conm ssion may, in

consultation with the Government of the State in which

the constituency is situated, designate or nonmnate in this
behal f.

(2) An electoral registration officer may, subject to

any prescribed restrictions, enploy such persons as he
thinks fit for the preparation and revision of the electora
roll for the constituency."

"13CC. Chief Electoral Oficers, District

El ection Officers, etc., deened to be on deputation to

El ection Commi ssion. - The officers referred to in this
Part and any other officer or staff enployed in

connection with the preparation, revision and correction
of the electoral rolls for, and the conduct of, all elections
shal | be deenmed to be on deputation to the Election

Conmi ssion for the period during which they are so

enpl oyed and such officers and staff shall, during that
peri od, be subject to the control, superintendence and

di scipline of the Election Comm ssion."

"29. Staff of local authorities to be nmade

avai l able. - Every local authority.in a State shall, when
so requested by the chief electoral officer of the State,
make available to any electoral registration officer such
staff as may be necessary for the perfornmance of any
duties in connection with the preparation and revision of
electoral rolls."

1951 Act

Sections 2(1)(bb) and 2(1)(cc) of 1951 Act provide for the neanings
of the terms "Chief Electoral Oficer"” and the "District Election Oficer”,
who woul d be an officer appointed under Sections 13-Aand 13- AA of the
1950 Act.

Part IV of 1951 Act, does not |ay down any procedure for
requi sitioning of a person for being appointed as the Returning O ficer, an
Assi stant Returning Oficer ; or Presiding Oficer, or Polling Oficer
However, it may be noticed that after Section 22, which provides for
appoi nt nent of Assistant Returning Oficers a proviso was added by reason
of Act No. 47 of 1966 in terms whereof the words "an O ficer of
CGovernment or of a local authority" had been inserted.

Sections 26, 28A, 151 and Section 159 read as under

"26 - Appointnment of presiding officers for
polling stations. - (1) The district election officer shal
appoint a presiding officer for each polling station and
such polling officer or officers as he thinks necessary, but
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he shall not appoint any person who has been enpl oyed

by or on behalf of, or has been otherw se working for, a
candi date in or about the election

Provided that if a polling officer is absent fromthe
polling station, the presiding officer nay appoint any
person who is present at the polling station other than a
person who has been enpl oyed by or on behalf of, or has
been otherwi se working for, a candidate in or about the
election, to be the polling officer during the absence of
the former officer, and informthe district election officer
accordi ngly:

Provided further that nothing in this sub-section
shal | prevent that district election officer from appointing
the sanme person to be the presiding officer for nore than
one polling station in the same prenises.
(2) Apolling officer shall, if so directed by the
presiding officer, performall or any of the functions of a
presiding officer under this Act or any rules or orders
made t her eunder,
(3) If the presiding officer, oning to illness or
ot her unavoi dabl e cause, is obliged to absent hinself
fromthe polling station, his functions shall be performed
by such polling officer as has been previously authorised
by the district election officer to performsuch functions
during any such absence.
(4) References in this Act to the presiding officer
shal |, unless the contest otherw se requires, be deened to
i ncl ude any person performning any function which he is
aut hori sed to performunder sub-section (2) or sub-
section (3), as the case may be.”

"28A. Returning officer, presiding officer, etc.,

deened to be on deputation to El ection Conm ssion. -
The returning officer, assistant returning officer
presiding officer, polling officer and any other officer
appoi nted under this Part, and any police officer
designated for the time being by the State Government,
for the conduct of any election shall be deened to be on
deputation to the El ection Comm ssion for the period
conmenci ng on and fromthe date of the notification

calling for such election and ending with the date of

decl aration of the results of such election and

accordi ngly, such officers shall, during that period, be
subject to the control, superintendence and di scipline of
the El ection Commi ssion."

"151.- Casual vacancies in the State Legislative

Councils. - Wen before the expiration of the term of
office of a nenber elected to the Legislative Council of a
State, his seat becones vacant or is declared vacant or his
election to the Legislative Council is declared void, the
El ection Commi ssion shall, by a notification in the
Oficial Gazette, call upon the Council constituency
concerned or the nmenbers of the Legislative Assenbly

of the State, as the case may be, to elect a person for the
purpose of filling the vacancy so caused, before such date
as may be specified in the notification, and the provisions
of this- Act and of the rules and orders made thereunder
shal |l apply, as far as may be, in relation to the el ection of

a menber to fill such vacancy."

"159. Staff of certain authorities to be nade avail abl e
for election work. - (1) The authorities specified in sub-
section (2) shall, when so requested by a Regi ona

Conmi ssi oner appoi nted under clause (4) of article 324
or the Chief Electoral Oficer of the State, make avail able
to any returning officer such staff as may be necessary
for the performance of any duties in connection with an
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el ection.
(2) The follow ng shall be the authorities for the
pur poses of sub-section (1), nanely:--

(i) every local authority;

(ii) every university established or incorporated
by or under a Central, Provincial or State

Act ;

(iii) a Governnent conpany as defined in

section 617 of the Conpanies Act, 1956 (1

of 1956);

(iv) any other institution, concern or undertaking
which is established by or under a Central

Provincial or State Act or which is

controlled, or financed wholly or

substantially by funds provided, directly or
indirectly, by the Central CGovernment or a

State CGovernnent."

19. We nmay, however, notice that prior to enactnent of Act No. 12 of
1998 in terms of Section 159 of the 1951 Act the obligation to nmake
avail abl e to any Returning Oficer such staff as may be necessary in
connection with an el ection was only confined to the local authority.

20. The question as to whether the staff of the State Bank of India could
be requisitioned for the purpose cane up for consideration before this Court
in Election Conmmission of India v. State Bank of India Staff Association
Local Head Ofice Unit, Patna and Others [(1995) Supp. 2 SCC 13], wherein
this Court upheld the judgment and order of the Division Bench of the Patna
H gh Court, opining that the officers of the State Bank of India cannot be
requisitioned in terns of Section 26 of the 1951 Act or otherw se.

21. The constitutional and statutory scheme would lead to a realistic
concl usi on when enphasis was laid that it is for the Central CGovernnent and
the State Governnents alone to provide for the requisite staff. How woul d
they do it is one thing. It nay be by fresh recruitment for the purposes for
which the staff are requisitioned or for deploynment or by way of deputation

I ndi sputably, there are certain functions which may be performed only by

the CGovernment staff. For the said purposes they may be sent on deputation
e.g. Sections 21 and 22 of the 1951 Act provides for the Returning Oficers
and Assistant Returning O ficers who nust be an officer of Governnment or

of a local authority. Therefore, their services can be requisitioned under
clause (6) of Article 324 of the Constitution of India as also Section 159 of
the 1951 Act. The Election Conm ssion or the Regional Comissioner, as

the case may be, is also entitled to request for requisitioning the services of
the persons in the enpl oynent of the Government or the |l ocal authority and
others who may not be officers of the Government or the |ocal authority.

The services of other enployees who are not officers nmay al so be

requi sitioned. The Parlianment was aware that in an el ection, [requisition of
services of the enployees of the Central Government or the State

CGovernments nmay prove to be insufficient and, thus, a direction for

appoi ntnent of the staff from anongst the officers-of the local authority and
ot hers have been nmde.

22. On the other hand, however, right to education is held to be a
fundanental right. It was so stated in Mhini Jain v. State of “Karnataka
[(1992) 3 SCC 666] in the following terns :

"12. "Right to life" is the conpendi ous expression for al

those rights which the courts must enforce because they

are basic to the dignified enjoyment of life. It extends to

the full range of conduct which the individual is free to

pursue. The right to education flows directly fromright

tolife. The right to life under Article 21 and the dignity

of an individual cannot be assured unless it is

acconpani ed by the right to education. The State

Covernment is under an obligation to make endeavour to
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provi de educational facilities at all levels to its citizens."
23. The af orenentioned ratio has been affirmed with certain nodification
by this Court in Unni Krishnan, J.P. & Gthers v. State of Andhra Pradesh &
QO hers [(1993) 1 SCC 645], expressly stating

"\ 005Havi ng regard to the fundamental significance of
education to the life of an individual and the nation, and
adopting the reasoning and | ogic adopted in the earlier
decisions of this Court referred to herei nbefore, we hold,
agreeing with the statenment in Bandhua Mukti Morcha

27 that right to education is inplicit in and flows from
the right to life guaranteed by Article 21. That the right to
education has been treated as one of transcendenta

i nportance in the life of an individual has been

recogni sed not only in this country since thousands of
years, but all over the world. In Mhini Jai,n the

i mportance of education has been duly and rightly

stressed. The rel evant observations have al ready been set

out in para 7 hereinbefore. In particular, we agree with
the observation that w thout education being provided to
the citizens of this country, the objectives set forth in the
Preanbl e to the Constitution cannot be achi eved. The
Constitution would fail\005"

24. Article 45 i's the only provision in our Constitution which fixes a time
l[imt during which'the State is to provide for free and conpul sory education
for children until they conplete the age of 14 years. The Constitution has
been anmended keeping in view the aforenmenti oned provisions as also the

decision of this Court in Unni Krishnan (supra) by inserting Article 21A of

the Constitution of India, whichreads as under

"The right to education which flows fromArticle

21 is not an absolute right. It nust be construed.in the
light of directive principles. A true denocracy is one
where education is universal, where people understand

what is good for themand the nation and the right to
education have to be determ ned. Right to education
understood in the context of Articles 45 and 41, neans

that every child/citizen of this country has a right to free
education until he conpletes the age of fourteen years

and (b) after child/citizen conpletes 14 years, his right to
education is circunscribed by the linmts of the economc

capacity of the State and its developrment. It is
significant that anong the several articles in Part LV, only
Article 45 speaks of a tinme limt; no other article does. It

is not a mere pious wi sh and he Sate cannot-flout the said
direction even after 44 years on the ground that the
article merely calls upon it to "endeavour to provide" the
sane and on the further ground that the said article is not
enforceable by virtue of the declaration in Article 37.

The passage of 44 years nore than four tine the period
stipOulated in Article 45 has converted the obligation
created by the article into an enforceable right. At |east
now the State shoul d honour the conmmand of Article 45.

It nust be nade a reality.”

25. Si xty years of independence, however, has not brought about the
desired result of inmparting conpul sory education to all the children
Education is one of the nmost inmportant functions of the State. The State has
a basic responsibility in regard thereto.

26. In Brown v. Board of Education [(98 L.Ed. 873 : 347 US 483 (1954)],
Earl Warren, CJ, speaking for the US Suprenme Court enphasized the right
to education in the following terns :

"Today, education is the nost inportant function
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of the State and | ocal Governnents\005It is required in the
performance of our nobst basic responsibility, even

services in the arned forces. It is the very foundation of
good citizenship. Today it is the principal instrunment in
awakening the child to cultural values, in preparing him
for later professional training, and in helping himto
adjust normally to his environnent. |In these days it is
doubtful any child may reasonably be expected to

succeed in life if he is denied the opportunity of an
education.”

27. The provisions of the 1950 and 1951 Acts although were enacted in
terns of Article 324 of the Constitution of India, the same nust be given
restricted nmeaning. Holding of an election is no doubt of paranount

i mportance. But for the said purpose the education of the children cannot be
negl ected. Therefore, it is necessary to maintain the bal ance between the

t wo.

28. Wth an advent of technol ogy requisitioning of a |arge nunber of
peopl e for carrying out the election may not be necessary. W nmmy nhotice

that the Election Comm ssion has different roles to play. Preparation of an
electoral rolls, revision of electoral rolls, when objections are filed, hearing
the parties and determ ning the objections, enuneration of the voter list and
to hold el ections as and when due. The Election Comm ssion and its

officers, in our opinion, can fornmulate an effective scheme to see that the
services of a |arge nunber of teachers are not required. The State adnmittedly
is not in a position to performits sovereign function of inmparting education
Such functions necessarily are required to be performed by the private

actors. Those students who are in-a position to get admi ssion in the public
school s presumably woul d al so bein a position to appoint tutors whereas

those students who are adnmitted to the Governnent schools ordinarily would

be fromthe mddle or lower mddle class or poor famlies. The state of
primary education in India is in deplorabl e condition. There admttedly is a
heavy drop outs fromthe schools particular fromanmongst the girl schools.

The question if right to exercise franchi se whereupon the enphasis is laid by
M. Venugopal is an inportant one, right to education is also no |ess

i nportant being a fundanental right.

29. The Human Ri ghts Conventions have inposed a duty on the

Contracting States to set up institutions of higher education which would
lead to the conclusion that the citizens thereof should be afforded and an
effective right of access to them |In a denocratic society, a right to
education is indispensable in the interpretation of right to devel opnent as a
human right. [See Leyla Sahin v. Turkey, decided by the European Court of
Human Ri ghts on 10th Novenber, 2005]. Thus, right to devel opnent is also
consi dered to be a basic human right.

30. It is probably with that end in view the counsel appearing for the

El ecti on Commi ssion had al so joined the other counsel appearing for the
respondents, to suggest the court that the services of the teachers nay not be
requi sitioned on the days on which the schools are open. Subnission of M.
Venugopal that such a contention had not been made by the | earned counse
appearing on behal f of the El ection Conm ssion cannot be accepted.

31. W have, however, considered the matter at sone details as the
guestion in regard to the application of the constitutional right and in
particul ar fundanental right cannot be thwarted only by reason of a
concessi on made by a counsel

32. We woul d, however, notice that the El ection Comm ssion before us

al so categorically stated that as far as possible teachers would be put on
el ectoral roll revision works on holidays, non-teaching days and non-
teachi ng hours; whereas non-teaching staff be put on duty any tinme. W,
therefore, direct that all teaching staff shall be put on the duties of rol
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revi sions and el ecti on works on holidays and non-teachi ng days. Teachers

should not ordinarily be put on duty on teaching days and within teaching
hours. Non-teaching staff, however, may be put on such duties on any day

or at any tine, if permissible in |aw

33. Subj ect to the aforenentioned nodifications, this appeal is dismssed.

However, in the facts and circunstances of this case, there shall be no order
as to costs.




