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1. Leave granted.

2. The present appeal is directed against
the judgnent and order passed by the H gh Court
of Del hi on April 26, 2006 in |I.A No. 9562 of
2005 in Cvil Suit (0S) No. 819 of 2005. By the
sai d order, the Hi gh Court dism ssed an
application filed by the appellant herein under
O der VI, Rules 10 and 11 of the Code of G vi
Procedure, 1908 (hereafter referred to as 'the
Code’).

3. Shortly stated the facts are that
"Prodigy Electronics Ltd.’ -plaintiff
(respondent No.1 herein) ('the Conpany’ for
short) was forned and incorporated under the
 aws of Hong Kong and is engaged in the

busi ness of trading el ectronic goods under the
nane and style ’Prodi gy El ectronics’, Hong
Kong. The main area of business of the Conpany
is Printed Circuit Board (PCB). The busi ness
carried on by the Conpany invol ves keen
under st andi ng of the requirenents of the
customers in order that the products may be
manuf actured to the specific needs of the
custonmers and they may be nmade avail abl e at
conpetitive prices. The Conpany is, therefore
required to take care of the consuner-
conplaints, if any. It also involves a reach
into the market identifying the potentia
consumers of the products which involves
substantial investnent of tinme, effort and
finance. According to the Conpany, it has

devel oped solid reputation in India under the
trade nane and trade nmark ' Prodi gy El ectronics’
inthe field of electronics generally and PCBs
particul arly.

4, According to the plaintiff-Conpany, on
July 22, 2002, the defendant (appellant herein)
joined Prodigy Electronics in India as a
representative for marketing PCB products of
the Conpany in India. An enploynment contract
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was entered into on Cctober 2, 2003 between the
def endant - enpl oyee and t he plaintiff-Conpany.
Under the said contract, the defendant was
given full-time enploynment in the Conmpany at
Hong Kong in the capacity of 'Internationa
Busi ness Devel opment Manager’. He was given job
profile of conducting all business of the
Conpany in India. Subsequently, at the request
of the defendant who put forward persona
reasons, he was relocated to India and a new
enpl oyment agreenent dated Septenber 13, 2004
was signed by the parties. It was agreed that
the job | ocation of the appellant woul d be
India. The defendant’s tenure in India started
from Cctober 1, 2004. The Conpany was to bear
al |l expenditure, including travel-expenses of
the defendant. According to the Conpany,
however, after relocation to Indiia in Cctober
2004, the defendant tendered his resignation by
e-mail on the ground of personal problens. It
was al so stated that he woul d deci de his next
course of action later on. Though the Conpany
gave assurance to the defendant to support in
hi s personal problens, the defendant did not
wi t hdraw the resignation and thus his

enpl oyment canme to be term nated on Decenber
20, 2004. According to the Conpany, the

def endant sent another e-mail on December 20,
2004 giving assurance to the Conpany t hat

t hough he woul d continue to be involved in

mar keti ng of PCB products, he would be

associ ating hinmself w th nmanufacturers other
than the customers and suppliers of the
Conmpany.
5. It is the allegation of the Conpany
that the defendant contacted potentia

custonmers of the Conmpany and inforned themthat

he was representing 'Prodigy’ . He also

submi tted quotes for PCB products. It was al so
the case of the Conpany that the defendant
participated in the Trade Fair in Del hi
(Componex/ El ectroni c I ndia, 2005) which was

hel d bet ween February 1, 2005 to February 4,

2005 at Pragati Maidan, New Delhi. In the said
Trade Fair, the defendant used the goodwi |l - and
passed on the trade name of the plaintiff-
Conpany. In the course of inquiries about the
dat a generated about PCB custoners, the

organi zers of the Trade Fair inforned the

Conpany that Multi Circuit Board (CH NA) Ltd.,
Hong Kong had participated in the fair and
information could be obtained fromthem It was
averred that the Conmpany was shocked to receive
the said information since Multi Circuit Board
(CHINA) Ltd. was the manufacturer from whomthe
Conpany used to source its products for its

I ndi an custoners. The further inquiry by the
Conpany reveal ed that the said Multi Circuit

Board (CHI NA) Ltd. had a representative in

I ndia and he was none el se but the defendant

who operated under the nane and style of

"Prodigy Circuit Boards". On being contacted,
Multi Circuit Board (CHI NA) Ltd. also confirned
that it had executed a contract with the
defendant. It also came to the notice of the
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Conpany that the defendant had registered a
deceptively simlar domain nane

"www. prodi gycircuits.comi as far back as on

Oct ober 5, 2004 while he was still in the

enpl oyment of the Conpany. The Conpany was thus
convi nced that the defendant had not resigned
on account of personal reasons or famly

probl ens but he wanted to nisuse confidentia

i nformati on which he had received fromthe
Conpany and he wanted to take undue advant age
in spite of the agreenent entered into with the
Conpany. The Conpany al so di scovered that the
def endant had i ncorporated a Conpany under the
nane and style of ’Canton Treasure Corporation
Ltd.” on July 16, 2004 when he was stationed in
Hong Kong and was still serving with the
Conpany. Thus, obvious breach of enpl oynent
contract was conmtted by the appell ant.

6. In view of the above facts and breach
of contract by the defendant, the plaintiff-
Conpany on _May 28, 2005, flled a suit being
Cvil Suit (0S) No. 819 of 2005 in the High
Court of Del hi at New Del hi(COrigi nal
Jurisdiction) for permanent and nandatory

i njunction agai nst 'the defendant as al so for
danages by ordering rendition of accounts.
Alongwith the plaint, the Conpany filed an
application under Order XXXI X, Rules 1 and 2
read with Section 151 of the Code for interim

i njunction restraining the defendant from using
the name "Prodigy', 'Prodigy Circuit’ or any

ot her identical or deceptively simlar nane or
from passing off any such identical or
deceptively simlar trade mark or trade name.

7. Noti ce was issued to defendant. He
filed his witten statenment on November 10,
2005. The defendant also filed an application
under Order VII, Rules 10 and 11 of the Code
praying for rejection/return of plaint for
presentation to proper Court. It was contended
by the defendant that the plaint disclosed no
cause of action and was liable to be rejected:
It was further stated that no requisite Court
fee had been paid within the tine granted by
the Court and on that ground al so, the plaint
deserved to be rejected. It was al so asserted
that there was an agreement between the

pl ai ntiff-Conpany and the defendant by which
exclusive jurisdiction was granted to Courts in
Hong Kong and jurisdiction of all other Courts
had been ousted and on that ground also Delh
Court had no jurisdiction in the matter.

8. The High Court, as observed earlier,
consi dered the application of the def endant and
by the inpugned order, dismssed it holding
that the agreenent did not take away
jurisdiction of the Court as contended by the
def endant and the application had been fil ed
only with a view to delay the progress of the
suit which was liable to be dismssed and it
was accordingly dismssed with costs of

Rs. 4, 000/ -.

9. The appel | ant - def endant has chal | enged
the said order by filing the present appeal. On
August 7, 2006, notice was issued by this Court
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and in the nmeantine further proceedings in the
suit were stayed

10. We have heard | earned counsel for the
parties.
11. The | earned counsel for the

appel | ant contended that the H gh Court was
wholly wong in holding that Courts in India
could entertain a Gvil Suit and the
application filed by the defendant-appell ant
was liable to be rejected. According to the

| earned counsel, the agreenent entered into
between the parties made it expressly clear
that the | aw applicable, in case of dispute

bet ween the parties woul d be | aw of Hong Kong
Speci al Admi nistrative Regi on and, hence,

I ndi an Courts have no jurisdiction to
entertain, deal with and decide such question.
It was also submitted by the | earned counse
that in the light of the agreenent between the
parties, ‘only renmedy avail able to the

pl ai ntiff-Conpany was to take appropriate
proceedi ngs in accordance with lawin a
conpetent Court in Hong Kong and no I ndian
Court coul d have jurisdiction inasnuch as
jurisdiction of all Courts in India is barred
by necessary inplication. The counsel also
contended that the High Court committed an
error in holding that Del hi Hi gh Court had
jurisdiction as the defendant was residing in
Delhi. In the plaint itself, the plaintiff gave
the address of the defendant of Ghazi abad which
is not in Delhi but in Utar Pradesh (U.-P.).
The counsel al so made grievance that the High
Court was not right in observing that the

def endant wanted to del ay the proceedings and
was not justified in inposing costs of
Rs.4,000/-. It was, therefore, subnmitted that
the appeal deserves to be allowed by setting
asi de the order passed by the H gh Court.

12. The | earned counsel for the

r espondent - Conpany, on the other hand,
supported the order passed by the Hi gh Court-
He submitted that the only thing which was

rel evant in the agreenent was as to
applicability of laws. As per settled | ega
position, a suit could be instituted in Del hi
as part of cause of action had arisen within
the territorial jurisdiction of that Court. The
Hi gh Court was right in observing that
applicability of law had nothing to do with
situs of a suit and since the defendant had
used the trade nmark/trade nane of the plaintiff
in Delhi in Trade Fair, it was open to the
plaintiff Conpany to institute a suit in Delhi.
It was submitted that it is really surprising
that though Hong Kong based Conpany institutes
a suit in Delhi where the defendant had used
the trade mark/trade nanme, where he resides and
thus it is nuch nore convenient to himto
defend the suit, yet he objects to the
proceedi ngs which clearly goes to show that the
only intention on the part of the defendant is
to delay the proceedi ngs. The H gh Court was,
therefore, right in disnmissing the application
and in ordering paynment of costs by him It
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was, therefore, submtted that the appea
deserves to be di sm ssed.
13. Havi ng heard the | earned counsel for
the parties, in our opinion, no case has been
made out by the appellant fromwhich it can be
said that Del hi Court had no jurisdiction. Both
the | earned counsel referred to the agreenent
dat ed Septenber 13, 2004 entered into between
the parties. Cause 10 of the agreenent rel ates
to "Resignation and Term nation of Service". In
accordance with the said clause, the appellant
herein left the plaintiff-Conpany. C ause 10
stipulates that in the event of resignation or
term nation for any reason, the enpl oyee woul d
not engage hinself in a sinlar or conpetitive
busi ness for a period of two years, nor he
woul d contact or solicit any custoner or
supplier with whomthe enpl oyer conducted
busi ness during the enploynent. Cause 14
provides for 'Conflict of Interest’. Cause 15
deals with 'Confidentiality'. It recites that
upon accepting enploynent wi th Prodigy, the
def endant woul d mai ntain confidentiality which
woul d nean that he woul d not disclose any
"Prodigy confidential information’ either
during or after his enploynent to anyone
out si de the Conpany, nor would use it for
personal benefit. Clause 18 is nmaterial for the
pur pose of controversy and may be reproduced:
18. The terms and conditions as
stipul ated above shall be interpreted
in accordance to the | aws of the Hong
Kong Special Adm nistrative Region.

(enphasi s _suppl i ed)

14. It is this Cause (O ause 18), which
requires interpretation. According to the
appel l ant, since the terns and conditions in
the agreenent have to be interpreted.in
accordance with the | aws of Hong Kong, no Court
in any country other than a Court in Hong Kong
shall have jurisdiction to entertain a suit,
petition, application or any other proceedi ng.
The submi ssion of the respondent-Conpany, on
the other hand, is that what is agreed upon.is
not territorial jurisdiction of a Court but
applicability of laws. C ause 18 deals with the
second eventuality and declares that terns and
conditions of the agreenment woul d be
interpreted in accordance with the |Iaws of Hong
Kong.

15. We find considerable force in the
subm ssi on of the |earned counsel for the
respondent Conpany. In our view, ’'cause of
action’ and 'applicability of law are two
distinct, different and i ndependent things and
one cannot be confused with the other. The
expression 'cause of action’ has not been
defined in the Code. It is however settled | aw
that every suit presupposes the existence of a
cause of action. If there is no cause of

action, the plaint has to be rejected [Rule
11(a) of Order VII). Stated sinmply, 'cause of
action’ means a right to sue. It consists of
material facts which are inperative for the
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plaintiff to allege and prove to succeed in the
suit. The classic definition of the expression
(’ cause of action’) is found in the
observations of Lord Brett in Cooke v. GII,
(1873) 8 CP 107 : 42 LJ CP 98.

16. Hi s Lordshi p stated;

"Cause of action neans every fact

which it would be necessary for the

plaintiff to prove, if traversed, in

order to support his right to the

j udgrment of the court".

17. In AB.C. Laminart Pvt. Ltd. v. AP
Agenci es, (1989) 2 SCC 163, this Court said;

"A cause of action means every fact,
which, if traversed, it would be
necessary for the plaintiff to prove
in order to support-his right to a

j udgrment ‘of ‘the Court. In other words,
it is a bundle of facts which taken
with the | aw applicable to them gives
the plaintiff a right to relief

agai nst the defendant. |t must include
sone act done by the defendant since
in the absence of such an act no cause
of action can possibly accrue. It is
not limted to the actual infringenent
of the right sued on but includes al
the material facts on which it is
founded It does not conprise evidence
necessary to prove such facts, but
every fact necessary for the plaintiff
to prove to enable himto obtain a
decree. Everything which if not proved
woul d give the defendant a right to

i medi ate judgnent nust be part of the
cause of action. But it has no

rel ati on whatever to the defence which
may be set up by the defendant nor
does it depend upon the character of
the relief prayed for by the
plaintiff",

(enphasi s suppli ed)

18. Now, Sections 16 to 20 of the Code
deal with territorial jurisdiction of a Court
(place of suing). Wereas Sections 16 to 18
relate to i movabl e property, suits for
conpensation for wongs to persons or novabl es
have been dealt with under Section 19. Section
20 of the Code is a residuary provision and
covers all cases not falling under Sections 16
to 19.

19. The rel evant part of Section 20 reads
t hus;

20 - O her suits to be instituted

wher e def endants reside or cause of

action arises.\027Subject to the

[imtations aforesaid, every suit

shall be instituted in a Court wthin

the local linmts of whose

jurisdiction\027

(a) the defendant, or each of the

def endants where there are nore

than one, at the tine of the
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comencenment of the suit,

actually and voluntarily resides,

or carries on business, or

personal |y works for gain; or

(b) any of the defendants, where there
are nore than one, at the tine of

the commrencenent of the suit,
actually and voluntarily resides,

or carries on business, or

personal Iy works for gain

provided that in such case either

the | eave of the Court is given,

or the defendants who do not

reside, or carry or business, or
personal ly work for gain, as

af oresai d, acqui esce in such
institution ; or

(c) the cause of action, wholly or in
part, arises.

\ 005\ 005\'005\ 005\005\ 005\ 005\ 005\ 005 (enphasi s suppli ed)
20. Bare reading of Clause (c) |eaves no

room for doubt that a suit would lie in a court

within the local linmts of whose jurisdiction

the cause of action has arisen, wholly or

partly.

21. Section 20 has been designed to secure

that justice mght be brought as near as

possi ble to every nan’s hearthstone and that
the defendant shoul d not be put to the trouble
and expense of traveling |ong distances in
order to defend hinsel f.

22. According to the plaintiff-Conpany, a
suit instituted on the Oiginal Side of the

H gh Court of Delhi is naintainable since a
part of cause of action had accrued within the
territorial jurisdiction of Del hi Court (breach
of agreenent by defendant). The argunment of the
def endant that the agreenent was executed in
Hong Kong and hence suit could have been
instituted only in that country is, in-our

opi nion, not well founded. It is no doubt true
that the suit could have been instituted in
Hong Kong as well. That, however, does not take
away the jurisdiction of Del hi Court where a
part of cause of action has arisen. In the
plaint, it was specifically alleged by the
plaintiff Conpany that the defendant conmitted
breach of ternms and conditions of agreenent
during the Trade Fair in February, 2005 held in
Pragati Maidan, Delhi. It was, therefore, open
to the plaintiff Conpany to institute a suit in
a competent Court within the jurisdiction of
Del hi and that is howthe suit is filed in the
Hi gh Court on its Original Side. In our

consi dered opi nion, therefore, the contention
of the appel | ant-defendant that the agreenent
was executed in a foreign country or the

def endant was a resident of Ghaziabad (Utar
Pradesh) cannot take away, exclude or oust the
jurisdiction of Delhi Court in view of the
avernent made in the plaint that a part of
cause of action had arisen within the |oca
[imts of Delhi.

23. It was submitted by the | earned
counsel for the appellant that once there is an
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agreenment as to choice of Court or forum the
parties are bound by it. For the said
proposition, our attention has been invited to
several decisions rendered by this Court. W do
not intend to burden our judgnent on that point
as the lawis well settled and the | earned
counsel for the respondent-Conpany has not

di sputed the proposition. Wat was contended
was that Cl ause 18 does not take away the
jurisdiction of a conpetent Court and the
agreement did not exclude territoria
jurisdiction of any Court.

24, Learned counsel for the appell ant
relied on a decision of this Court in British

I ndi a Steam Navigation Co. Ltd. v.
Shannmughavi | as Cashew I ndustries & Ors., (1990)
3 SCC 481. In that case, the plaintiff

pur chased from the defendant - Conpany raw cashew
nuts which were shipped in a vessel chartered
by the Conmpany incorporated in England. C ause
3 of the Bill of Lading dealt with jurisdiction
of the Court. The said clause read as under

3. JURI SDI CTI ON: The contr act

evi denced by this bill of |ading shal

be governed by Englishlaw and

di sputes determned in England or, at

the option of the Carrier, at the port

of destination according to English

law to the exclusion of the

jurisdiction of the Courts of any

ot her country.

25. Though the above clause nade it clear
that the dispute should be deternined in

Engl and, this Court held that the objection as

to territorial jurisdiction had been wai ved by

the defendant. So far as the law i's concerned,

it was held that proper |aw to govern the

contract was English |aw.

26. The | earned counsel for the appell ant
submitted that the ratio laid down in British

I ndi a Steam Navi gation Co. applies to the case

on hand and the Hi gh Court of Delhi commtted

an error of law in not uphol ding the objection

of the defendant that Indian Court had no
jurisdiction to deal with the matter.

27. We are unable to agree. C ause 3, as
extracted herei nabove, clearly provided that

the contract woul d be governed by English | aw.

The High Court was, therefore, right in

observing that the case is not relevant so far

as the question raised in the present matter.

28. The counsel also referred to Nationa
Ther mal Power Corporation v. Singer Company &

Os., (1992) 3 SCC 551. The parties in that

case by an agreenent had chosen the

jurisdiction of one Court to the exclusion of

the other. Likew se, they also agreed as to the
applicability of law. In the light of the fact
situation, the Court held that the parties are

bound by such Agreenent and it has to approach

a Court in consonance with the agreenent. This

j udgrment al so does not help the appellant in

the instant case.

29. Qur attention was also invited to
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Technip SSA. v. SSMS. Holding (P) Ltd. & Os.,
(2005) 5 SCC 465. Even that case al so does not
hel p the appellant. Wat was held there was as
to the law applicable to the di spute and not
the territorial jurisdiction of the Court. On
the contrary, para 23 of the said decision goes
to show that territorial jurisdiction of the
Court and applicability of law are two
different things and even if a matter is
decided in the country other than the country
where the agreement has been executed, the |aw
whi ch woul d apply woul d be the | aw agreed by
the parties.
30. The Court st ated;
"23. The relationship of Technip to
Cof | exi p whet her one of control or not
is really a question of their status.
The applicable |law woul d t herefore be
the law of their domcil, nanely,
French | aw.Havi ng determ ned their
status according to French Law, the
next question as to their obligation
under the Indian Law vis a vis SEAMEC
woul d have to be governed excl usively
by Indian law (in this case the Act
and the Regul ations). SATs error |ay
in not differentiating between the two
i ssues of status and the obligation by
reason of the status and in seeking to
cover both under a single systemof
[ aw'.

(enphasi's suppli ed)

31. In the case on hand, we have referred
to the rel evant cl auses of the agreenent.

Cl ause 18 provides for applicability of |aw and
it specifically declares that the terns and
conditions of the agreenment shall bhe
interpreted in accordance with 'the | aws of
Hong Kong Special Adm nistrative Region’. That,
in our judgment, does not nean that a suit can
be instituted only in Hong Kong and not in any
other country. Territorial jurisdiction of a
Court, when the plaintiff intends to invoke
jurisdiction of any Court in India, has to be
ascertained on the basis of the principles laid
down in the Code of Civil Procedure. Since a
part of ’'cause of action’ has arisen within the
local limts of Delhi as averred in the plaint
by the plaintiff Conpany, the question has to
be considered on the basis of such avernent.
Since it is alleged that the appellant-

def endant had comm tted breach of agreement by
using trade mark/trade name in Trade Fair, 2005
in Delhi, a part of cause of action has arisen
in Delhi. The plaintiff-Conpany, in the
circunst ances, could have filed a suit in

Del hi. So far as applicability of lawis
concerned, obviously as and when the suit wll
cone up for hearing, the Court will interpret
the clause and take an appropriate decision in
accordance with law. It has, however, nothing
to do with the local limts of the jurisdiction
of the Court. The Hi gh Court, in our opinion,
was right in rejecting the application and in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 10

overruling prelimnary objection. Since prinma
facie the plaint disclosed a cause of action as
also territorial jurisdiction of the Court, the
Hi gh Court rightly rejected both the
contentions and no error was comrmitted by it in
not rejecting plaint, nor returning it for
presentation to proper Court. 'Applicability of
Hong Kong Law , 'entering into an agreenent in
Hong Kong' or ’'defendant residing in Ghazi abad
(Utar Pradesh)’ or any of them does not take
away the jurisdiction of Delhi Court since a
"cause of action’ at least in part, can be said
to have arisen in Delhi. W, therefore, see no
substance in the contention of the defendant-
appel | ant .

32. So far as inposition of costs is
concerned, normally it is in the discretion of
the Court. Wen the Court, in the light of the
facts before it, satisfied that the defendant
want ed to del ay the proceedi ngs and ordered him
to pay costs of Rs.4,000/-, it woul d not be
appropriate to interfere withthat part of the
or der.

33. For 't he foregoi ng reasons, the appea
deserves to be dism ssed and is accordingly

di sm ssed. However, in the facts and

circunst ance of the case, there shall be no
order as to costs.




