http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 9

CASE NO. :
Appeal (civil) 5732 of 2007

PETI TI ONER
Di vi si onal Manager, Aravali CGolf Club & Anr.

RESPONDENT:
Chander Hass & Anr.

DATE OF JUDGVENT: 06/ 12/2007

BENCH.

A. K Mathur & Markandey Katju

JUDGVENT:

JUDGVENT

ORDER

[Arising out of S'L.P(C No.3358 of 2007]

1. Heard | earned counsel for the parties.

2. Leave granted.

3. Thi s appeal by special |eave is directed agai nst the judgnent and

order dated 17th February, 2006 passed by a learned Single Judge of the

H gh Court of Punjab and Haryana in R'S. A. No.666/2006 whereby the

| earned Single Judge has affirmed the judgnent and decree passed by the

First Appellate Court.

4, The brief facts whichare necessary for the disposal of the present
appeal are that the plaintiffs (respondents in this appeal) were appointed as
Mali (gardener) in the service of the defendant-appellant, which is a golf
club run by the Haryana Touri sm Corporation in the year 1989 and 1988
respectively on daily wages. Subsequently in the year 1989 they were told

to performthe duties of Tractor Drivers, though there was no post of tractor
driver in the enployer\022s establishnent. However for a nunber of years they
continued to be paid wages for the post of Mli

5. Thereafter on a recomrendation nmade by the Head Ofice, the
appel l ants started payi ng them wages of tractor driver on daily wage basis,
as per rates recommended by the Deputy Commissioner. Though they

continued to work for about a decade as tractor drivers, their services were

regul ari zed agai nst the post of Mali in the year 1999 and not as tractor
driver. \Wen despite representations their-grievance was not redressed, the
respondents herein filed civil suit in the nonth of April, 2001 cl ai m ng

regul ari zati on agai nst the posts of tractor driver. Their claimwas rejected by
the Trial Court which observed that there was no post of tractor driver in the
establ i shnent, and the suit was dism ssed. The Trial Court held that plying a
tractor is part and parcel of the job of Mali in a Golf Cub, since the Golf
Field of the Club is vast and needs to be maintained with mechanica

gadget s.

6. Aggri eved agai nst the said order of dismssal of the 'suit, the
respondents herein preferred an appeal before the Additional District Judge,
Fari dabad. Their appeal was accepted and the judgnent and decree of the
Trial Court was set aside. The First Appellate Court observed that the

def endants were taking the work of tractor driver fromthe plaintiffs since
13.8.1999, and hence it directed the defendants to get the post of tractor
driver sanctioned, and to regularize the plaintiffs on that post.

7. Thereafter the Divisional Manager, Aravali Golf Club filed a second
appeal before the H gh Court of Punjab and Haryana. The |earned Single
Judge held that the post of tractor driver should be created as there is no
hitch in not creating the posts of drivers especially when tractors were
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avail abl e and there existed need to use those tractors. It was al so observed
by the | earned Single Judge that sinply by relying upon technicalities the
State authorities cannot be allowed to suppress the individuals and to deny
their lawful rights. The | earned Single Judge al so held that no substantia
guestion of law arose in the matter. Hence, the second appeal was disnissed
and the judgnent of the First Appellate Court was upheld. Aggrieved

agai nst the said judgnent of the |earned Single Judge, the appellants are in
appeal before us.

8. The plaintiff-respondents adnitted in the plaint that they were
appointed as Mali. In the suit the plaintiff-respondents stated that they were
working as tractor driver at Aravali Golf Club. Initially they were engaged

on daily wages. Thereafter their services were regul ari zed on the post of

Mal i (gardener) instead of tractor driver. The respondents filed a
representation before the concerned authorities for regularizing themon the
post of Tractor Driver, but that was not done since there was no post of
tractor driver. Therefore, the respondents filed a suit.

9. The suit was contested by the defendants-appellants. The appellants
intheir witten statenent submitted that the plaintiffs were appointed as

Mali on a daily wage basis on 9.10.1989. The respondent No.1 had earlier

filed Wit Petition No.6216/1991 for regularizing his services. The Hon\022bl e
Hi gh Court disposed of the said wit petition by passing the order directing
the respondent No.1 to make a representation against the term nation of his
services and the appel l'ants herein were restrained fromterm nating the

services of the respondent No.1l till his representation was decided. The wit
petition was accordi ngly disposed of.
10. I n pursuance of the said order the respondent No.1l nade

representation for regularization of his service on 2.5.1991. The plaintiff-
respondent was informed vide order dated 14.5.1991 that there was no post

of tractor driver and his case for regul arization would be considered as and
when sanctioned post of the tractor deriver will be avail able.

11. The plaintiff-respondent was paid wages of tractor deriver from

August 1990 to 11.5.1999 on daily wage basis on D.C. rate as he was asked

to work as a tractor driver. He was also infornmed that whenever a post of
tractor driver was created, his case for appointnment of tractor deriver will be
considered. In the neanwhile services of plaintiff No.1l was regularized as
Mali vide order dated 11.5.1999 which was duly accepted by him w t hout

any protest. Similar is the case of respondent No.2 herein. He was engaged

as Mali on daily wage basis w.e.f. 1.9.1988 and his services were al so
regul ari zed as Mali vide order dated 11.5.1999.

12. In the witten statenent in the suit the appellants took prelimnary
objection that as there is no sanctioned post of tractor driver and hence there
is no question of their being appointed on the post of tractor driver. It was
al so asserted in the witten statement that as and when the post of tractor
driver will be available their cases will be considered in accordance wth

law. On the basis of these pleadi ngs, several issues were franed and a

finding was recorded by the Trial Court that as there is no sanctioned post of
tractor driver, the plaintiffs cannot be regularized in the said post. . This is a
finding of fact recorded by the Trial Court and it was never disputed at any
stage. Aggrieved against the said judgnment the respondents herein filed an
appeal and the learned First Appellate Court wthout going into the merit of

the matter set aside the judgnent and decree of the Trial Court-and directed
creation of the post of tractor driver, and regularization of the respondents on
the said post. Against the said order of the First Appellate Court, the
appel l ants herein preferred a second appeal before the H gh Court of Punjab

and Haryana. The |earned Single Judge has affirmed the judgnment and order

of the First Appellate Court.

13. Learned counsel for the appellants submitted that there is no post of
tractor driver, and therefore, there is no question of regularizing the
respondents in the said post. It is not disputed that there is no sanctioned

post of tractor driver in the appellant\022s establishnent. Learned counsel for
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the respondents has al so not been able to show that there are any sancti oned
posts of tractor driver.

14. Since there is no sanctioned post of tractor driver against which the
respondents could be regul arized as tractor driver, the direction of the First
Appel l ate Court and the | earned Single Judge to create the post of tractor
driver and regularizing the services of the respondents against the said newy
created posts was in our opinion conpletely beyond their jurisdiction

15. The Court cannot direct the creation of posts. Creation and sanction
of posts is a prerogative of the executive or |egislative authorities and the
Court cannot arrogate to itself this purely executive or legislative function
and direct creation of posts in any organization. This Court has tine and
again pointed out that the creation of a post is an executive or |egislative
function and it involves economc factors. Hence the Courts cannot take

upon t hensel ves the power of creation of a post. Therefore, the directions

gi ven by the Hi gh Court and First Appellate Court to create the posts of
tractor driver and regularize the services of the respondents against the said
posts cannot be sustained and are hereby set aside.

16. Consequently, this appeal is-allowed and the judgnent and order of
the Hi gh Court as well as that of the First Appellate Court are set aside and
the judgnent of the Trial Court is upheld. The suit is dismssed. No costs.

17. Before partingwith this case we would |ike to nake sone

observations about the Iimts of the powers of the judiciary. W are

conpel l ed to nmake these observations because we are repeatedly com ng

across cases where Judges are unjustifiably trying to perform executive or

| egi slative functions.. In our opinion this is clearly unconstitutional. |In the
nanme of judicial activism Judges cannot cross their limts and try to take

over functions which belong to another organ of the State.

18. Judges must exercise judicial restraint and nmust not encroach into the
executive or |legislative domain vide |Indian Drugs & Pharmaceutical s

Ltd. vs. The Wirkman of Indian Drugs & Pharmaceuticals Ltd. (2007)

1 SCC 408 and S.C. Chandra and O's. ~ vs. State of Jharkhand and Os.

JT 2007 (10) 4 SC 272 (See concurring judgnment of M Katju, J.).

19. Under our Constitution, the Legislature, Executive and Judiciary al
have their own broad spheres of operation. Odinarily it is not proper for
any of these three organs of the State to encroach upon the domain of

anot her, otherw se the delicate balance in the Constitution will be upset, and
there will be a reaction.

20. Judges must know their limts and nust not try to run the

CGovernment. They must have nodesty and hunmility, and not behave |ike

Enperors. There is broad separation of powers under the Constitution and

each organ of the State \026 the |egislature, the executive and the judiciary \026
nust have respect for the others and nust not encroach into each others

donai ns.

21. The theory of separation of powers first propounded by the French
t hi nker Montesquieu (in his book ‘The Spirit of Laws\022) broadly holds the
field in India too. In chapter Xl of his book *The Spirit of Laws\022
Mont esqui eu writes :
\ 023When the | egislative and executive powers are
united in the sane person, or in the sanme body of
magi strates, there can be no liberty; because
apprehensi ons may arise, |lest the sane nmonarch or senate
shoul d enact tyrannical |laws, to execute themin a
tyranni cal nmanner.

Again, there is no liberty, if the judicial power be
not separated fromthe |egislative and executive. Wre it
joined with the legislative, the life and liberty of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 9

subj ect woul d be exposed to arbitrary control; for the
judge would be then the legislator. Wre it joined to the
executive power, the judge m ght behave with viol ence

and oppression.

There woul d be an end of everything, were the
sanme man or the sane body, whether of the nobles or of
the people, to exercise those three powers, that of
enacting |l aws, that of executing the public resol utions,
and of trying the causes of individuals.\024

(enphasi s suppl i ed)

We fully agree with the vi ew expressed above. Mntesquieul022s warning in

the passage above quoted is particularly apt and tinmely for the Indian

Judi ci ary today, since very often it is rightly criticized for ‘over-reach\022 and
encroachnment into the domain of the other two organs.

22. I'n Tata Cellular vs.” Union of India AIR 1996 SC 11 (vide

par agraph-113) this Court observed that the nodern trend points to judicia
restraint in adm nistrative action. The sanme view has been taken in a | arge
nunber of other decisions also, but it is unfortunate that nmany courts are not
foll owi ng these decisions and are trying to performlegislative or executive
functi ons. I n our opinion adjudication nust be done within the system of
historically validated restraints and conscious mnimzation of the Judges\022
preferences. The Court must not enbarrass the adm nistrative authorities

and must realize that administrative authorities have expertise in the field of
adm ni stration while the Court does not. |In the word of Chief Justice Neely:

\ 0231 have very few illusions about ny own
limtations as a judge. | amnot an accountant, electrica
engi neer, financier, banker, stockbroker or system
managenment analyst. It is the height of folly to expect
Judges intelligently to review a 5000 page record
addressing the intricacies of a public utility operation. It
is not the function of a Judge to act as a super board, or
with the zeal of a pedantic school master substituting its
judgrment for that of the administrator.\024
23. In Ram Jawaya vs. State of Punjab AlLR 1955 SC 549 (vide
paragraph 12), a Constitution Bench of this Court observed:

\ 023The Indian Constitution has not indeed
recogni zed the doctrine of separation of powers in its
absolute rigidity but the functions of the different parts or
branches of the Governnment have been sufficiently
differentiated and consequently it can very well be said
that our Constitution does not contenplate assunption by
one organ or part of the State, of functions that
essentially belong to another\ 024

(enphasi s suppli ed)

24. Simlarly, in Asif Hameed vs. State of Janmu and Kashmir, AR
1989 SC 1899 a three Judge bench of this Court observed (vide paragraphs
17 to 19)

\ 02317. Before adverting to the controversy directly

i nvol ved in these appeals we may have a fresh | ook on

the inter se functioning of the three organs of denocracy
under our Constitution. Although the doctrine of
separati on of powers has not been recogni zed under the
Constitution in its absolute rigidity but the constitution
makers have meticul ously defined the functions of

various organs of the State. Legislature, executive and
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judiciary have to function within their own spheres

denmar cat ed under the Constitution. No organ can usurp

the functions assigned to another. The Constitution trusts
to the judgnent of these organs to function and exercise
their discretion by strictly follow ng the procedure
prescribed therein. The functioning of denocracy

depends upon the strength and i ndependence of each of

its organs. Legislature and executive, the two facets of
peopl e\ 022s will, they have all the powers including that of
finance. Judiciary has no power over sword or the purse
nonet hel ess it has power to ensure that the aforesaid two
mai n organs of State function within the constitutiona
limts. It is the sentinel of denpcracy. Judicial reviewis
a powerful weapon to restrain unconstitutional exercise

of power by the legislature and executive. The expandi ng
hori zon of judicial reviewhas taken in its fold the

concept of social and econom c justice. Wile exercise

of powers by the | egislature and executive is subject to
judicial restraint, the only check on our own exercise of
power is the sel f inposed discipline of judicial restraint.

18. Frankfurter, J. of the U S. Supreme Court
di ssenting in the controversial expatriation case of Trop
v. Dulles (1958) 356 US 86 observed as under

\023Al | power is, in Madison\022s phrase, \0230of an
encroachi ng nature\024. Judicial powers is not

i mune agai nst this human weakness. It

al so must be on guard agai nst encroaching

beyond its proper bounds, and not the |less so

since the only restraint upon-it is self

restrai nt\ 005\ 005\ 005\ 005\ 005.

Ri gorous observance of the difference
between linmits of power and w se exercise
of power\026bet ween questions of authority
and questions of prudence\026requires the nost
alert appreciation of this decisive but subtle
rel ati onship of two concepts that too easily
coal esce. No less does it require a
disciplined will to adhere to the difference.
It is not easy to stand al oof and al | ow want
of wisdomto prevail to disregard one\022s own
strongly held view of what is wise in the
conduct of affairs. But it is not the business
of this Court to pronounce policy. It mnust
observe a fastidious regard for limtations on
its own power, and this precludes the
Court\022s giving effect to its own notions of
what is wise or politic. That self-restraint is
of the essence in the observance of the
judicial oath, for the Constitution has not
aut hori zed the judges to sit in judgnent on
the wi sdom of what Congress and the
Executive Branch do.\024

19. Wien a State action is chall enged, the function of
the court is to exanine the action in accordance with | aw
and to determ ne whether the legislature or the executive
has acted within the powers and functions assi gned under
the constitution and if not, the court nust strike down the
action. Wile doing so the court nmust remain within its
self-inposed limts. The court sits in judgnment on the
action of a coordinate branch of the Governnent. While
exerci sing power of judicial review of adm nistrative
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action, the court is not an appellate authority. The
constitution does not permt the court to direct or advise
the executive in matters of policy or to sernonize qua

any matter which under the constitution lies within the
sphere of |egislature or executive, provided these
authorities do not transgress their constitutional limts or
statutory powers.\024

25. Unfortunately, despite these observations in the above nentioned
decisions of this Court, sone courts are still violating the high constitutiona
principle of separation of powers as |aid down by Mntesqui eu. As pointed

out by Hon\022ble M. Justice J. S. Verma, the former CJI, in his Dr. K L.
Dubey Lecture:

\ 023\ 005. Judi ci ary has intervened to question a \021nysterious
car\ 022 raci ng down the Tughlaq Road in Del hi, allotnment of

a particular bungalow to a Judge, specific bungal ows for

the Judges\ 022 pool, nonkeys capering in colonies, stray
cattle on the streets, clearing public conveniences,

| evyi ng congesti on charges at peak hours at airports with
heavy traffic, etc. under the threat of use of contenpt

power to enforce conmpliance of its orders. M suse of the
contenpt power to force railway authorities to give
reservation in a train is an extreme instance\024.

26. Recently, the Courts have apparently, if not clearly, strayed into the
executive domain or in matters of policy. For instance, the orders passed by
the H gh Court of Delhi in recent times dealt with subjects ranging from age
and other criteria for nursery adnmissions, unauthorized schools, criteria for
free seats in schools, supply of drinking water in schools, nunmber of free
beds in hospitals on public land, use and m suse of anbul ances,

requirenents for establishing a world class burns ward in the hospital, the
kind of air Delhities breathe, begging in public, the use of sub-ways, the
nature of buses we board, the legality of constructions in Delhi, identifying
the buildings to be demolished, the size of speed-breakers on Del hi roads,

aut o-ri ckshaw over-chargi ng, grow ng frequency of road accidents and

enhanci ng of road fines etc. I.nour opinion these were matters pertaining
exclusively to the executive or legislative donmain., |f there is a |law, Judges
can certainly enforce it, but Judges cannot create a l'aw and seek to enforce
it.

27. For instance, the Del hi H gh Court directed that there can be no
interview of children for admi ssions in nursery schools. There is no statute

or statutory rule which prohibits such interviews. ~Hence the Del hi Hi gh

Court has by a judicial order first created a | aw (which was wholly beyond

its jurisdiction) and has then sought to enforce it.” This is clearly illegal, for
Judges cannot |egislate vide Union of India vs. ~Deoki Nandan Agarwal ,

AIR 1992 SC 96. In V.K Reddy vs. State of Andhra Pradesh J.T.

2006(2) SC 361 (vide para 17) this Court observed \023The Judges shoul d not
proclaimthat they are playing the role of |aw naker nerely for an exhi bition

of judicial valour\024. Similarly, the Court cannot direct the |egislature to make
a particular |law vide Suresh Seth vs. Conm ssioner, |ndore Minicipa

Corporation & Ors. AR 2006 SC 767, Bal RamBali vs. ' ‘Union of India

JT 2007 (10) SC 509, but this settled principle is also often breached by

Courts.

28. The Jagadanbi ka Pal\ 022s case of 1998, involving the U P. Legislative
Assenbly, and the Jharkhand Assenbly case of 2005, are two glaring

exanpl es of deviations fromthe clearly provided constitutional schenme of
separation of powers. The interimorders of this Court, as is widely
accepted, upset the delicate constitutional bal ance anong the Judiciary,
Legi sl ature and the Executive, and was described Hon. M. J.S. Vernmm, the
former CJI, as judicial aberrations, which he hoped that the Suprene Court
will soon correct.
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29. Hon\ 022bl e Justice A . S. Anand, former Chief Justice of India has

recently observed : \023Courts have to function within the established

paraneters and constitutional bounds. Decisions should have a

jurisprudential base with clearly discernible principles. Courts have to be
careful to see that they do not overstep their linmts because to themis

assigned the sacred duty of guarding the Constitution. Policy matters, fiscal
educational or otherwi se, are thus best left to the judgnent of the executive.
The danger of the judiciary creating a multiplicity of rights w thout the
possibility of adequate enforcenent will, in the ultimate analysis, be counter
productive and undermine the credibility of the institution. Courts cannot

\ 023create rights\ 024 where none exists nor can they go on maki ng orders which
are incapable of enforcenent or violative of other |aws or settled | ega
principles. Wth a viewto see that judicial activismdoes not becone

\ 023j udi ci al adventurism 024, the courts nmust act with caution and proper restraint.
They must renmenber that judicial activismis not an unguided mssile \026

failure to bear this - in mnd wuld lead to chaos. Public adulation nust not

sway the judges and personal aggrandi zement nust be eschewed. It is

i nperative to preserve the sanctity and credibility of judicial process. It
needs to be renenbered that courts cannot run the government. The

judiciary should act only asan alarmbell; it should ensure that the executive

has becone alive to performits duties\024.

30. The justification often given for judicial encroachnent into the
domai n of the executive or legislature is that the other two organs are not
doing their jobs properly. Even assunming this is so, the sanme allegation can
then be nade against the judiciary too because there are cases pending in
Courts for half-a-century as pointed out by this Court in Rajindera Singh

vs. Prem Mai & others (Civil Appeal No. 1307/2001) deci ded on 23

August, 2007.

31. If the legislature or the executive are not functioning properly it is for
the people to correct the defects by exercising their franchise properly in the
next elections and voting for candi dates who will fulfill their expectations,

or by other |awful methods e.g. peaceful “denobnstrations. The renedy is not

in the judiciary taking over thelegislative or executive functions, because

that will not only violate the delicate bal ance of power enshrined in the
Constitution, but also the judiciary has neither the expertise nor the

resources to performthese functions.

32. O the three organs of the State, the legislature, the executive, and the
judiciary, only the judiciary has the power to declare thelinits of

jurisdiction of all the three organs. This is a great power and hence nust

never be abused or mi sused, but should be exercised by the judiciary with

the utnost humility and self-restraint.

33. Judicial restraint is consistent with and conpl enentary to the bal ance
of power anmpbng the three independent branches of the State. It

acconplishes this in two ways. First, judicial restraint not only recognizes
the equality of the other two branches with the judiciary, it also fosters that

equality by mnimzing inter-branch interference by the judiciary. |In this
analysis, judicial restraint may al so be called judicial respect, that (i's, respect
by the judiciary for the other coequal branches. |In contrast, judicia

activism 022s unpredictable results nmake the judiciary a nmoving target and thus
decreases the ability to maintain equality with the co-branches. ' Restraint
stabilizes the judiciary so that it may better function in a systemof inter-
branch equality.

34. Second, judicial restraint tends to protect the independence of the
judiciary. When courts encroach into the legislative or admi nistrative fields
al nost inevitably voters, legislators, and other elected officials will conclude
that the activities of judges should be closely monitored. |If judges act |ike
| egislators or admnistrators it follows that judges should be elected |ike

| egi slators or selected and trained |ike admnistrators. This would be

count erproductive. The touchstone of an independent judiciary has been its
renmoval fromthe political or adm nistrative process. Even if this renoval

has sometines been | ess than conplete, it is an ideal worthy of support and
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one that has had val uabl e effects.

35. The constitutional trade \026 off for independence is that judges nust
restrain themsel ves fromthe areas reserved to the other separate branches.
Thus, judicial restraint conplenments the twi n, overarching values of the

i ndependence of the judiciary and the separation of powers.

36. In Lochner vs. New York 198 US 45(1905) M. Justice Hol nes of
the U S. Supreme Court in his dissenting judgnent criticized the majority of
the Court for becoming a super legislature by inventing a ‘liberty of

contract\ 022 theory, thereby enforcing its particular |aissez \026 faire econonic
phil osophy. Simlarly, in his dissenting judgnent in Giswld vs.

Cannecticut 381 U. S. 479, M. Justice Hugo Bl ack warned that \023unbounded
judicial creativity would nake this Court a day-to-day Constitutiona
Convention\024. In ‘The Nature of the Judicial Process\022 Justice Cardozo
remarked : \023The Judge is not a Knight errant, roaming at will in pursuit of
his own ideal of beauty and goodness\024. Justice Frankfurter has pointed out
that great judges have constantly adnmoni shed their brethren of the need for

di scipline inobserving their limtations (see Frankfurter\022s ‘ Sone Refl ections
on the Reading of  Statutes\022).

37. In this connection we may usefully refer to the well-known episode in
the history of the U S. Suprene Court when it dealt with the New Dea
Legi sl ati on of President Franklin Roosevelt. When President Roosevelt took
office in January 1933 the country was passing through a terrible economc
crisis, the Great Depression. To overcone this, President Roosevelt initiated
a series of legislation called the New Deal, which were nmainly economc

regul atory measures. . Wien these were challenged in the U S. Suprene

Court the Court began striking them down on the ground that they violated

the due process clause in the U.S. Constitution. As a reaction, President
Roosevelt proposed to reconstitute the Court w th six nore Judges to be

nom nated by him This threat was enough and it was not necessary to carry
it out. The Court in 1937 suddenly changed its approach and began

uphol ding the laws. ‘Econom c due process\ 022 net with a sudden denmni se.

38. The noral of this story is that if the judiciary does not exercise
restraint and over-stretches its limts there is bound to be a reaction from
politicians and others. The politicians will then'step in and curtail the
powers, or even the independence, of the judiciary (in fact the nmere threat
may do, as the above exanpl e denonstrates). The judiciary should,

therefore, confine itself to its proper sphere, realizing that in a denocracy
many matters and controversies are best resolved in non-judicial setting.

39. We hasten to add that it is not our opinion that judges should never be
‘activist\022. Sonmetines judicial activismis a useful adjunct to denocracy
such as in the School Segregation and Human Rights decisions of the U'S.
Suprenme Court vide Brown vs. Board of Education 347 U S. 483 (1954),

Mranda vs. Arizona 384 U S. 436, Roe vs. Wade 410 U S. 113, etc. or

the decisions of our own Suprenme Court which expanded the scope of

Articles 14 and 21 of the Constitution. This, however, should be resorted to
only in exceptional circunstances when the situation forcefully demands it

in the interest of the nation or the poorer and weaker sections of society but
al ways keeping in mnd that ordinarily the task of |egislation or

adm ni strative decisions is for the legislature and the executive and not the
judiciary.

40. In Dennis vs. United States (United States Suprene Court Reports

95 Law Ed. COct. 1950 Term U.S. 340-341) M. Justice Frankfurter observed
\023Courts are not representative bodies. They are not designed to be a

good reflex of a denocratic society. Their judgnent is best informed, and

therefore, nost dependable, within narrow limts. Their essential quality is

det achrment, founded on i ndependence. Hi story teaches that the

i ndependence of the judiciary is jeopardi zed when courts becone enbroil ed

in the passions of the day and assume primary responsibility in choosing

bet ween conpeting political, econonmic and social pressures.\024
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41. In view of the above discussion we are clearly of the view that both
the H gh Court and First Appellate Court acted beyond their jurisdiction in
directing creation of posts of tractor driver to accompdate the respondents.

Appeal Al | owed.




