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Soni Di neshbhai Mnilal and others
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Jagj i van Mul chand Choksh
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BENCH
S.B. SINHA & HARJI T SI NGH BED

JUDGVENT:
JUDGVENT

(Arising out of SLP (C) NO 19295 OF 2005)
W TH

ClVIL APPEAL NO. 5946 OF 2007
(Arising out of SLP (C) NO 7818 OF 2006)

Jagj i van Mul chand Chokshi \ 005. Appel | ant
Ver sus
Soni Di neshbhai Manil al and others \ 005.. Respondents

S.B. SINHA, J.

1. Leave granted.

2. Appel l ants in both the appeals are before us, aggrieved by and dis-
sastisfied with the judgnent and order dated 6th April, 2005 passed by a

| earned Single Judge of the Hi gh Court of Gujarat i'n Second Appeal No. 37

of 1998.

3. For the purpose of determ ning the question involved in these appeal s,
Soni Di neshbhai Manilal and others are being referred to as the appell ants,
whi | e Jagjivan Miul chand Chokshi is being referred to as the respondent.

4, Appel | ant s\ 022 father and the respondent were partners of a partnership
firmknown as \021Bhagyoday Engi neering Company\022.© A decision was taken to

di ssolve the said firm A deed of dissolution was entered into on the 9th day
of Septenber, 1965. A suit for dissolution of the partnership firm and
accounts was filed by the respondent herein, inter alia on the prem se of the
existing dispute in regard to shares of the parties in/'the said partnership firm

5. The suit was dismssed on 29th July, 1975. However, the appea
preferred thereagainst was all owed hol ding that the respondent-plaintiff was
entitled to 56 % shares, whereas the father of the appellants was entitled to
44 % share. A decree was al so passed for accounts for the period 19th
January, 1960 and 9th Septenber, 1965. Father of the appellants filed a
second appeal before the Hi gh Court which was partly allowed, whereby the
shares of the parties were determ ned at 50 % each. The sai d decree was
affirmed by this Court by its order dated 25th February, 1994.

6. An application was thereafter filed for initiation of a final decree
proceedi ngs. A Court Comm ssioner was appointed for taking accounts.

The Conmi ssioner submitted his report on 13th August, 1986. oj ection
thereto was filed by the father of the appellants. An application was al so
filed for perm ssion to cross-exam ne the Court Conm ssioner. The sane
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was rejected. A civil revision application was filed by the father of the
appel | ants whi ch was di sm ssed by an order dated 22nd Aril, 1996, stating :-

\ 023 M. D.K Acharya, |earned Advocate for the petitioner
seeks |l eave to withdraw the Cvil Revision Application. Leave
granted. Rejected as withdrawn.

It is, however, clarified that the petitioner-defendant
woul d be entitled to prove or disprove the accounts that may be
submitted by the parties with regard to the partnership firm\024

7. An application was also filed by the father of the appellants before the
trial court to allow a Chartered Accountant to verify the records and,
accounts books. The said prayer was al so rejected.

8. By an order dated 2nd May, 1997 the trial court rejected the objections
of the appellants opining :-

\ 023Taking into consideration, the subni ssions, replies and

evi dences of both the sides, Cvil Court had rejected the said
suit and agai nst the said order, Appeal No. 79 of 1975 was
being adnmitted in the District Court. The appellate Court had
guashed the order of the civil Court and share of the Plaintiff
was decided and it was ordered in respect of accounts to
appoi nt the Court Conmi ssioner for taking accounts.

Thereafter in the Hon\022ble Hi gh Court and in the Hon\022bl e
Supreme Court, the said matter was filed and thereafter to draw
final decree the sane matter was adjourned.

In the said case, being kept for hearing on the debated
point in respect of |egal question, but both he parties were given
proper time and reasonabl e opportunity, even though, their
rights were closed as there was no-subni ssions.

In the said case, Comm ssioner\022s Report at Mark 44/1,
whi ch was being admitted in evidence according to provisions
of Order 2-G Rule 11, 12, which was taken on record by Exh.
124 for taking into consideration for evidence. 1n the said case,
the record and Commi ssi oner\022s report whi ch were produced
before ne, being taken into consideration and if determnined as
per | aw, the Comm ssioner\022s report and the finding which were
given by taking into account the fact, are found reasonabl e and
when said report was given by the defendant by violatingthe
provi sions of existing | aw, have been failed to prove the sane,
in that circunstances, it is found that it is reasonable and just to
gi ve sanction to the details of the report of Court
Conmi ssioner. So taking into consideration the facts and
docunentary evi dence produced, | pass the follow ng order in
the interest of justice.\024

9. An appeal preferred thereagai nst, however, was allowed by an order
dated 11th Decenber, 1997. Cross-objection was filed by the respondent
therein and while rejecting the said cross-objection, the first appellate court
observed : -

\ 023The cross objections Ex.11 filed by the respondent plaintiff are
hereby rejected. However, the learned trial Judge is directed to
allow the said party to agitate the question regarding interest

and the sane be decided as per law. \023

10. Respondent filed a second appeal thereagai nst which has been
al  owed by reason of the inpugned judgnent.
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11. M. Pravin Satale, |earned counsel appearing on behalf of the
appel | ant subnmitted

[ having regard to the provisions of Order XLIIl Rule 1 sub-rule
(u) of the Code of Civil Procedure the second appeal was not

mai nt ai nabl e ;

i) Hi gh Court conmitted a serious error in relying upon the orders
passed by the trial court fromtinme to tinme without taking into

consi deration the fact that in view of Section 105 of the Code of

G vil Procedure, such orders are open to challenge in an appeal
preferred against a final order

i) The Conmi ssi oner appointed to take accounts shoul d be

allowed to be cross-exanmned by a party taking objection to his

report and in any event, he is entitled to adduce his own

evi dence in support of his objection

i V) The Conmi ssi oner having ignored vital facts including non-
producti on of books of accounts and |edger, his report could not

have been accepted.

12. Ms. Meenakshi Arora, |1 earned counsel appearing on behal f of the
respondent, onthe other hand, contended

i) The appeal preferred by the respondent being a composite one
bot h agai nst the order dism ssing the cross-objection as also the
appeal preferred by the appellants, a second appeal was

mai nt ai nabl e.

ii) A distinction nmust be nmade between a Comni ssioner appointed
to exam ne accounts and ot her Commi-ssioners inasmuch as the

report in the former case is to be treated as evidence in the suit.
In any view of the matter, keeping in view the facts and

circunst ances of the case, in-particular the fact that the
prelimnary decree was passed as far back as 13th Cctober,

1978, the inpugned judgnent should not be interfered wth.

13. The learned trial Judge inter alia opined that opportunities have been
granted to the appellants to adduce evi dence which they did not avail

14. The | earned Court of Appeal, on the other hand, held that the
appel l ants were prejudiced as the objections filed by them had not been
consi der ed.

15. In the final decree proceedi ng, one Shri Vardhilal A. -Shah was
appoi nted as a Conmm ssioner. He was asked to exam ne the accounts of the
di ssol ved partnership firm He submitted a detailed report. It is not the case

of the appellants that while preparing the said report-he was not allowed to
pl ace any document before himor call for any docunment which was in

custody or possession of the respondent. For the purpose of determning the
issue referred to himby the Court in terms of Order XXVI Rule 11 of the
Code of Civil Procedure, principally the books of accounts which were

mai ntai ned by the firmwere required to be taken into consideration. |[|f any
addi ti onal books of accounts or any other docunent ‘was required to be taken
into consideration therefor, it was for the appellants to point out the same. It

appears that the first objection which was taken by the appellant was non
production of \023ubl ek\ 024 books and stock books. An objection was filed to that
effect on 1st July, 1985 which was rejected by an order dated 26th July, 1985.

It does not appear that any civil revision application was filed thereagainst.

The said order, therefore, attained finality.

16. Anot her application was filed in 1994 to cross-exani ne the

Conmi ssioner. The same was rejected on 29th April, 1995. However, an
observation was nade by the trial court that the \023avernents are fabricated
with bad intention by the defendant and that the delay nay be caused for
recovery of decretal anount\024. Another objection filed by the respondent
was rejected by a very detailed order dated 31st January, 1996 not only
taking into consideration the provisions of |aw but also the precedents
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operating in the field. Conduct of the parties had al so been taken into
consideration therein. The |earned Judge al so considered the nature of the
obj ections raised, one of which, we nay notice, is that the Conmi ssioner
was not an expert in accounts. It was pointed that no such objection was
raised at the time of the appointment of the Conm ssioner

17. Appel | ant s\ 022 princi pal grievance centers round the non-production of
\ 023ubl ak\ 024 books whi ch, as noticed herei nabove, had been dealt with in the
earlier orders of the court. It was pointed out that the Conm ssioner had

prepared a bal ance sheet inter alia on the basis of the purchase bills and the
sal es bills.

18. A civil revision application, as noticed hereinbefore, was filed agai nst
one of the orders, which was later withdrawmn. It is accepted at the Bar that
the other civil revision application was al so w t hdrawn.

19. The Hi gh Court in its impugned judgnment had taken the said facts into
consi deration. Oder XXVI Rule 11 of the Code of Civil Procedure provides

for appointnent of a comm ssioner to exam ne or adjust accounts, if

necessary. ~He is conpetent to decide all questions raised before him taking
into consideration all aspects of the matter. He is to assist the Court. A
Conmi ssi oner\ 022s report can be set aside only upon assignment of proper and

sufficient reasons. I'n the event any defect in the conduct of enquiry by him
is found out, the court may issue any further directions. A further enquiry
can also be ordered. A report of the Commissioner is a part of the record. It

is to be treated as evidence in the suit.

20. Rul e 16 of Order XXVI of the Code of Civil Procedures provides for
powers of the Conm ssioners which is in the followng ternms :-

\02316. Powers of Conmi ssioners \026 Any Commi ssioner appointed
under this Order may, unless otherw se directed by the order of
appoi nt nent, -

(a) exam ne the parties thensel ves and any w tness whom
they or any of them may produce, and any other person
whom t he Conmi ssi oner thinks proper to call upon to

give evidence in the matter referred to him;

(b) call for and examni ne docunents-and other things rel evant
to the subject of inquiry ;

(c) at any reasonable tine enter upon or into any |land or
bui |l di ng mentioned in the order.\024

21. Appel I ant s\ 022 father was, therefore, entitled to raise all the contentions
in regard to non-production of books of accounts and other maters. It was
also permssible for himto exam ne wi tnesses in support of his case before
the Conmissioner. It may be true that any order passed can be questioned in
the grounds taken in the appeal against the final orders, but such
interlocutory orders are required to be chall enged. - Not hing has been shown
before us that such interlocutory orders and particularly those which are
referred to hereinbefore had specifically been challenged in the

Menor andum of Appeal but the said interlocutory orders were not subjected

to revision. What is essential is that they should not have been appeal ed
against. If a revision has been filed which is a part of the appellate
jurisdiction, although stricto sensu, doctrine of nmerger nmay not apply but
Section 105 of the Code of Civil Procedure also would not apply in such
cases. Each of those orders attained finality.

. It has been held in Shankar Ranthandra Abhyankar vs, Krishnaj
Dattatreya Bapat : AIR 1970 SC 1, that civil revision is a part of appellate
jurisdiction.

22. As noticed hereinbefore, before the Court, objections to the report of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

5

the Conmi ssioner had been taken. Several orders were passed. There is
not hing on record to show that the appellant intended to adduce any
evidence in support of his case. In fact he was pernmitted to do so.

23. It may be true that in view of Rule 1(u) of Order XVIIl a second
appeal was not naintai nable but the scope of an appeal under Section 100 of
the Code of Civil Procedure is narrower. |If the appeal had been entertained
upon hearing both the parties, this Court nay not exercise its extra ordinary
jurisdiction to set aside that order, as what matters nost is to see whether
substantial justice has been done to the parties and not the technicalities

i nvol ved therein.

24, In a given case the appellate court in exercise of its inherent
jurisdiction can convert one type of appeal to the other. Forum for
preferring a second appeal as al so an appeal under Order XVIII Rule 1(u) is
the sanme, nanely the H gh Court. As the scope of an appeal under O der
XVI1l Rule 1(u) is wider than a second appeal, the appellants on their own
showi ng are not prejudiced in any manner, if the H gh Court proceeded to
consi der the question involved in the appeal in its inmpugned judgnent.

25. Even substantial questions of |law were franed and the sanme have

been answered. W, however, although agree that technically a second

appeal was not maintainable fromone part of the judgment, keeping in view

of the fact that the matter is pending for nore than 40 years and in view of

the nature of the dispute as al so the quantum of anopunt invol ved, we are of

the opinion that it is not a fit case where we shoul d exercise our

di scretionary jurisdiction under Article 136 of the Constitution of India. It is
now wel| settled that this Court may decline to exercise its jurisdiction
although it would be lawful to do so. [ See Managenent, Pandiyan

Roadways Corporation Ltd. vs. N Bal akri shnan 2007 (7) SCALE 758 ].

26. In the above circunstances both the appeals fail and are dism ssed.
However, in the facts and circunstances of the case there shall be no order
as to costs.




