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ACT:
Calcutta Trammays Act (WB. Act 25 of 1951), S.
5--Agreenents with /Arbitration clause--Wether saved.

HEADNOTE

By the enactnment of Cal cutta Trammays Act, 1951, the
Gover nirent of West Bengal was substituted for the
Corporation of Calcutta (Respondent) in various agreenents
entered into between the predecessors-in-interest of the
appel | ant and the predecessors-in-interest of t he
respondent, subject to a reservation that any sum  payable
under the agreenents shall be payable by the appellant to
the respondent. Al the agreenents contained an arbitration
clause which provided for refering any disputes arising
under the agreenments to arbitration in the  prescribed
manner. Disputes arose as regard the track rent payable by
the appellant to the respondent and the dispute was referred
to arbitration in accordance wth the terns of the
arbitration clause. The appellant nomnated its arbitrator
wi thout prejudice to its rights, and filed an application in
the Hgh Court, for the determination of the question
whet her there was a valid arbitration agreement between the
appel | ant and respondent. The H gh Court held that there was
an agreement. I n appeal by special |eave:

HELD: Both the right to the suns payable to the
respondent and the procedure of arbitration were saved under
the Act.

The proviso to s. 5 of the Act, in ternms as well as by
necessary inplication brings the subject-matter of the  sumns
payabl e under the agreenents both under the substantive —-and
procedural aspects within the scope of the exception. The
substantive right to the paynent of rent and the procedura
one to have any dispute arising in respect of that right
referred to arbitration enbodied in the agreements are
interconnected and are not severable. To preserve the
substantive right and to withhold the procedural right to
enforce it is to save the right and deny the renedy. [357 C
D, F-(g
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JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 245 of 1964.

Appeal by special leave fromthe judgnent and order
dated February 13, 1963, of the Calcutta Hi gh Court in Award
Case No. 8 of 1963.
A. V. Viswanatha Sastri and D.N. Gupta, for the appellant.
S.T. Desai and P. K. Mikherjee, for the respondent.
The Judgrment of the Court was delivered by

Subba Rao, J. On or about October 2, 1879, t he
Corporation of the town of Calcutta incorporated under
Bengal Act IV of 1876 entered into an agreenent in witing
with Dillwn Parrish, A fresh Parrish and Robi nson Souttar
herei nafter called the grantees

355

wher eunder the Corporation granted to the said grantees the
right to construct, maintain and use certain tramways in
Cal cutta on paynent of certain rents as provided in the said
agreenment.. The agreenent contained an arbitration clause
whi ch provided for referring any disputes arising under the
said agreenent to arbitration in the manner prescribed
t hereunder. The said agreenent further provided in cl. 28
that the words "the said Corporation' would include the
Corporation and its successors. Different agreenents were
entered into between the successors of the Corporation of
Calcutta and the/grantees fromtine to tinme, nanely, on
Novermber 22, 1879, Septenber 2, 1893 and Decenber 9, 1899,
and were confirned by appropriate Acts. In all these
agreements the appel llant’ s predecessor-in-interest agreed to
pay the rents to the respondent’s  predecessors-in-interest
in respect of the trammays constructed, maintained and used
by them Al the said agreenents contained an  arbitration
clause simlar to that contained in the first agreenent. The
Corporation of Calcutta is now the successor of t he
properties of the Corporation off the town of Calcutta
constituted wunder the Bengal ~Act 1V of 1876. It was
constituted by Bengal Act Il of 1888. The appellant, i.e.,
the Calcutta Trammays Co. Ltd., (is the successor or the
assi gnee of the said grantees. On August 30, 1951, ‘the State
of West Bengal entered into an agreement with the appellant
wher eby the CGovernnment agreed to purchase the undertaking of
the appellant as provided in the said agreenment. ~ The said
agreement was subject to an Act being passed by the
appropriate Legislature ratifying the agreenment and giving
effect to it. The Calcutta Trammays Act, 1951 (WB. Act XXV
of 1951) was passed and it cane into effect on October 18,
1951. Under that Act the Governnent of Wst Bengal was
practically substituted for the Corporation of Calcutta
under the various agreements subject to a reservation . that
any sums payabl e under the said agreenents shall be payable
by the appellant to the Corporation.. Disputes arose as
regards the track rent payable by the appellant- to the
Corporation and the dispute was referred to arbitration in
accordance with the terns of the arbitration clause. ' Though
the parties appointed arbitrators in termns of the
arbitration clause of the agreenents, the appel Iant
nomnated its arbitrator without prejudice to its rights and
filed on January 7, 1963, an application in the Oigina
Side of the Calcutta H gh Court, inter alia, for the
determ nation of the question whether there was a wvalid
arbitration agreement between the appell ant and the
respondent and for other incidental reliefs. The application
was heared by A N Ray, J. who held that there was an
agreenment between the appellant and the respondent and that
the appellant was a party to the arbitration clauses
contained in the relevant agreenments, that the respondent
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could neke a reference to arbitration in ternms of the said
agreenments and that the reference to the arbitrators was
valid, legal and effective. The appellant, by special |eave,
has filed the present appeal against the said order of the
H gh Court.
L/ B(N)3SCl --10
356
M. AYV. Viswanatha Shastri, |earned counsel for the
appel l ant, contended that all the rights of the Corporation
of Calcutta under the various agreenents stood transferred
under the Trammays Act, 1951, and vested in the Governnent
of West Bengal except only in regard to the suns payable to
the Corporation and that, therefore, the Corporation could
not rely on the arbitration clauses of the agreenments and
refer the disputes arising in respect of the suns payable in
terns of the said agreenments to arbitration
The point raised is’in a smll conpass and turns upon
the relevant provisions of the Wst Bengal Act XXV of 1951
hereinafter called the Act. Under the Act the agreenent
entered. ‘into on August 30, 1951, between the Governor of
West  Bengal on the one part and the Calcutta Tramways Co.
Ltd. on the other part was confirned. Section 3 of the Act
says, "The transfer agreement is hereby confirmed and nade
binding on the parties thereto and the " several provisions
t hereof shall have effect as if the same had been enacted in
this Act." "Section 4 enacts that notwthstanding anything
to the contrary in any other law, all the powers and duties
of the Corporation of Calcutta. the Comm ssioners of the
Howr ah Municipality, the Conm ssioners of the South Suburban
Muni ci pal ity and the Conmi ssioners for the New How ah Bridge
with respect to the construction, nmaintenance, use, |easing
of or otherwi se dealing with tramways are transferred to and
vested in the Governnent". Section 5, which is the crucia
section, reads:
(1) The several -agreements particul ars wher eof
are set out in the Second Schedule to this Act
"shall have effect ‘as if the Governnent were
parties thereto inlieu of the respective
bodi es and persons set out in colum 2 of the
said Schedule and any reference in any such
agreenent to any of such bodies or persons
shal | unl ess the subject-matter or the context
ot herwi se requires be deened to be a reference
to the Governnent:
Provi ded that any suns payable under any such
agreement to any of such bodies or  persons
shall continue to be payable as if this Act
had not been passed.
The Second Schedule contains a list of the titles of/  the
various agreenments nentioned by us earlier. Under s. /5 of
the Act the Governnent is statutorily substituted  for the
respondent or its predecessors-in-interest in the ‘wvarious
agreements stated supra. The fiction is a well defined  one.
The CGover nient repl aces the Cor por ati on and its
predecessors-in-interest as a party to the agreenents unless
the subject-matter or the context otherw se requires. The
natural presunption is that but for the proviso the enacting
part of the section would have included the subject-nmatter
of the proviso also. The proviso to s. 5 saves from the
operation of the substantive section the sums payabl e under
any such agreenents to any such bodi es nentioned therein: it
excludes the operation of the
357
fiction in respect of such suns payable. In respect of the
sai d sunms payabl e the agreenents entered into with the said
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bodies will remain intact as if the Act had not been passed;
that is to say, the respondent would still continue to be a
party to the said agreenents for the said purpose. The
rel evant agreenents provided for the recovery of the rents
and also for the procedure for the recovery of the suns so
payable in accordance with the terns of the arbitration
cl auses of the agreenents. Had not the Act been passed and
had the Governnent not been substituted in the place of the
Corporation, it cannot be denied that the Corporation, if a
di spute arose in regard to the rent, could have referred the
dispute to arbitration. The substantive right to the
payment of rent and the procedural one to have any dispute
arising in respect of that right referred to arbitration
enbodied in the agreenents are interconnected and are not
sever abl e. To preserve the substantive right and to
wi t hhol d the procedural right to enforce it is to save the
right and to deny the remedy. -~ To accept the contention of
the appellant is to mke out a new agreenent between the
parties in respect of the suns payable. The acceptance of
this suggestion conpels the Corporation to give up its
agreed renedy. The alternative suggestion, nanely, that in
respect of the amounts payable to the Corporation the
arbitration clauses of the agreenents could be enforced by
the CGover nient against the appellant i ntroduces an
i ncongruity. Wiil'e the dispute would be between the
appellant and the Corporation, the arbitration would be
bet ween the appellant and a third party.. The argunment that
the Governnent would be acting as a trustee of t he
Cor por ati on in respect of the suns payable to t he
Corporation is not supported by any of the provisions of the
Act. A fair construction of the proviso to s. 5 of the Act
renoves all the anomalies. Further, inthe substantive part
of s. 5 of the Act the fiction takes effect wunless the
subject-matter or the context otherwise requires. The
proviso in terms as well as by necessary inplication brings
the subject-matter of the suns payabl e under the agreements
bot h under the substantive and procedural aspects wi'thin the
scope of the said exception. The fictionins. 5 of the Act
shall yield. to that extent, to the terms of the contract.
On such a construction we hold, —as we have indicated
earlier, that both the right to the said sunms payable and
the procedure of arbitration are saved thereunder

In the result, we agree with the view expressed by the H gh
Court and dismiss the appeal with costs.

Appeal dism ssed
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