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1. Leave granted.

2. Thi s appeal, by special |eave, has been preferred agai nst the
j udgrment and order dated 4.8.2005 of Patna Hi gh Court, by which the
Cvil Revision Petition preferred by Sunil Kumar S|ngh (def endant
No.3 in the suit) was all owed and the order passed by the trial Court
on 17.3.2005 rejecting his prayer for referring the dispute for
arbitration under Section 8 of the Arbitration and Conciliation Act,
1996 (hereinafter referred to as \021the 1996 Act\022) was set aside.

3. In order to understand the controversy raised, it is necessary to
mention the basic facts of the case.” The appellants herein filed Title
Suit No.296 of 1998 in the Court of Sub-Judge-I, Patna, against Suni

Kumar Singh (defendant no.3) and 5 others for a declaration that the
reconstituted partnership deed dated 17.2.1992 (effective from

1.4.1992) is illegal, void and without jurisdiction and was al so w thout
any intention or desire of Shri Rajendra Prasad Singh (who died after
17.2.1992) to retire fromthe partnership. A declaration was also

sought that the plaintiffs being heirs of late Shri Raj endra Prasad

Singh will be deened to be continuing as partners to the extent of his
share. It was further prayed that a decree for rendition of accounts of
the firmfrom1l.4.1992 upto date nmay be passed and the defendants

may be directed to pay to the plaintiffs their share of the profits of the
partnership as well as interest and principal anount of unsecured | oan
advanced by the firm A further relief for grant of an ad-interim

i njunction restraining the respondents from m snmanagi ng and

m sappropriating the funds of the firmwas al so sought, besides
appoi nt nent of a Receiver during the pendency of the suit to nanhage

the firm

4, The case of the plaintiffs, as set out in plaint, in brief, is as
under. A partnership firmin the nane and style of Ms Veena

Theatres Pvt. Ltd. was fornmed by a deed of partnership on 25.12.1959
and the business of the firmwas to book pictures with film
distributors at various places and to get them screened or exhibited in
the picture hall owned by Ms Veena Theatres Pvt. Ltd. The capita
inthe firmwas invested by the nmenbers of the famly of Shri
Shatrughan Prasad Singh. Shri Rajendra Prasad Singh al so

subsequently becane a partner of the firm by naking i nvestnents and

a deed of partnership was executed on 20.12.1972. The partnership

was reconstituted on 21.5.1976, in which the share of Shri Rajendra
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Prasad Singh was 21% and on the death of Brij Mhan Prasad Singh,

his wi dow Snt. Sona Devi was inducted as a partner and a fresh deed
was executed on 13.1.1989 in which Shri Rajendra Prasad Singh
continued to be a partner having 21% share. Shri Rajendra Prasad
Singh died on 5.9.1992 | eaving behind plaintiff nos.2, 3, 5 and 7, who
are his grandsons, as his heirs. The wife and two sons of Shr

Raj endra Prasad Singh had predeceased him The case of the plaintiffs
further is that the defendants fraudul ently executed another
partnership deed on 17.2.1992, in which Shri Rajendra Prasad Singh

was not shown as one of the partners, though he had neither given any
consent nor had expressed his desire for retiring fromthe partnership
The plaintiffs made a request to the defendants to give the accounts of
the partnership firmand give themtheir share of profits, but the

def endants refused to do so on the ground that they or their
predecessor-in-interest viz. Shri Rajendra Prasad Si ngh were not
partners in the partnershi p deed which was executed on 17.2.1992.

The suit was accordingly filed on 1.8.1998 for the reliefs mentioned
above.

5. The suit proceeded ex-parte against all the defendants except
Bi rendra Kumar-Si ngh (defendant no. 2), who appeared before the tria
Court and noved an application for giving time to file witten
statenent. He also noved an application for rejecting the plaint under
Order VIl Rule 11 CPC on18.9.1998, which was rejected on

16. 1. 2002. A review petition seeking review of the aforesaid order
was filed but the sane was di sm ssed on 29.4.2004. He, thereafter,
noved an application on 3.8.2004 for referring the dispute for
arbitration, but subsequently his counsel conceded that the said
applicati on was not nai ntai nabl e.

6. Suni | Kumar Singh (defendant no. 3) whoi's son of Birendra

Kumar Singh (defendant no.2) did not put in appearance despite

service of sumons and the trial Court vide order dated 28.6.1999
directed to proceed ex-parte agai nst him After nore than 5 years

def endant no.3 noved two applications on 14.10.2004 for setting

aside the order dated 28.6.1999 by which the Court had directed to
proceed ex-parte agai nst himand al so sought tinme to file witten
statenment. On the concession made by the plaintiffs, the order to
proceed ex-parte agai nst defendant no.3 was set aside 'on 3.11.2004.

The defendant no.3 thereafter noved an application on 25.11.2004

under Section 34 of the Arbitration Act, 1940 praying that in view of
the arbitration clause in the agreement dated 13.1.1989, the
proceedings in the suit may be stayed and the matter may be referred

to arbitration. The plaintiffs filed an objection to the application on
1.12.2004. On 16.12.2004, defendant no.3 filed a supplenmentary
petition in support of his earlier petition dated 25.11.2004 reiterating
the prayer for referring the dispute to arbitration. Subsequently, on
28. 2. 2005, defendant no.3 noved a petition purporting to be

suppl enentary petition to the petitions dated 25.11.2004 and

16. 12. 2004, wherein it was averred that as the suit is /of the year 1998,
to avoid any chances of confusion, his earlier petitions my be treated
to have been filed under Section 8 of the Arbitration and Conciliation
Act, 1996. This petition was opposed by the plaintiff appellants. The
trial Court dismssed the petition by the order dated 17.3.2005 nainly
on the ground that as Shri Rajendra Prasad Singh (predecessor-in-
interest of the plaintiffs) was not a party to the partnership deed which
was executed on 17.2.1992, and as the main relief sought in the suit

was that the said partnership deed dated 17.2.1992 was illegal and

voi d, which question could only be decided by the civil Court, the

di spute could not be referred to arbitration. The defendant no.3
chal | enged the aforesaid order by filing a Cvil Revision Petition

whi ch was all owed by the Hi gh Court by the inpugned order dated
4.8.2005. The operative portion of the order passed by the Hi gh Court
only says that \023the Court bel ow has conmitted error in passing the

i mpugned order. Accordingly, the inmpugned order is set aside and
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this civil revision is allowed.\024 No specific order naking reference to
arbitrati on was passed.

7. Shri Ranjit Kumar, |earned senior counsel for the appellants,
has submitted that the main relief clained in the suit is that a

decl arati on be nade that the reconstituted partnership deed dated
17.2.1992 was illegal, void and without jurisdiction as there was no
intention or desire on the part of Shri Rajendra Prasad Singh to retire
fromthe partnership and that the plaintiffs being heirs of Shri

Raj endra Prasad Singh, shall be deenmed to be continuing as partners

to the extent of his share. The other relief regarding rendering of
accounts of all transactions from 1l.4.1992 onwards was dependent

upon the first relief inasnuch as Shri Rajendra Prasad Singh or the
plaintiffs were adnmttedly not shown as partners of the firmin the

deed dated 17.2.1992 and unless the said docunent was decl ared as

void, they could not claimany rights on the basis of earlier deed dated
13.1.1989. Learned counsel has submitted that Shri Rajendra Prasad
Singh or the plaintiffs being not parties to the deed dated 17.2.1992,
Section 8 of the 1996 Act can have no application to the facts and

ci rcunst ances of the case and the High Court committed manifest

error of law in setting aside the order of the trial Court and allow ng
the revision petition filed by defendant no.3. Learned counsel has

al so submitted that having regard to the facts of the case, the relief of

declaration that the partnership deed is illegal or void or the relief of
cancel l ation thereof can only be granted by the Civil Court and not by
an arbitrator. In support of his submission Shri Ranjit Kumar has

pl aced reliance on the foll owi ng observati ons made i n Khardah
Conpany Ltd. v. Raynmon & Company (lndia) Pvt. Ltd., AIR 1962 SC
1810 :
It cannot be disputed that the expression \023arising
out of\ 024 or \023concerni ng\024 or \023i n connection wi th\024 or \023in
consequence of\ 024 or \023relating to this contract\024 occurring
in an arbitration clause in an agreenent to purchase
goods are of sufficient anplitude to take in a dispute as to
the validity of the agreenment. But the arbitration clause
cannot be enforced when the agreenent of which it forms
an integral part is held to be illegal. On principle it nust
be held that when an agreenent is invalid every part of it
i ncluding the clause as to arbitration contained therein
nmust al so be invalid. (1942) AC 356 and Al R 1959 SC
1362 and ILR (1948) 2 Cal 171 and AIR 1954 Mad
528(531), Rel. on; AIR 1952 SC 119, Ref. (Para 4).

Accordingly, a dispute that the contract of which
the arbitration clause forms an integral part is illegal and
void is not one which the arbitrators are conpetent to
deci de under the arbitration clause although it is of
sufficient anplitude to take in a dispute as to the validity
of the agreenent and in consequence a party to the
contract is entitled to nmaintain an application under S. 33
for a declaration that the contract is illegal and'that in
consequence the proceedi ngs taken thereunder before the
arbitrators and the award in which they resulted were al
void : AIR 1959 SC 1357, Rel. on. (para 13)

Learned counsel has also submitted that the suit was filed on
1.8.1998 and defendant no.2 having failed in his attenpt to get the
matter referred to arbitration, his son Sunil Kumar Singh (defendant
no.3) who was set ex-parte on 28.6.1999 nmoved the application for
staying the suit under Section 34 of Arbitration Act, 1940 on
5.11. 2004 and then noved the application giving rise to the order
under chal | enge on 28.2.2005 and such an application having been
noved after an inordinate delay, it was wholly inproper on the part of
the H gh Court to have accepted his prayer. It has been further urged
that there was non-conpliance of Sub-section (2) of Section 8 of the
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1996 Act as the application noved by defendant no.3 was not
acconpani ed by the original arbitration agreement or a duly certified
copy thereof and, therefore, the same ought to have been rejected.
Shri S.B. Sanyal, |earned senior counsel for the respondent, has
submitted that the plaintiffs in fact are clainmng rendition of accounts
and their share in the partnership business for which they are basing
their claimon the partnership deed dated 13.1.1989 to which Shr

Raj endra Prasad Singh was a party and the said deed contains an
arbitration clause. |n such circumstances, the High Court rightly
referred the dispute for arbitration and the contention raised by

| earned counsel for the plaintiffs has no substance.

8. In order to appreciate the contention raised by | earned counse
for the parties, it will be convenient to set out Sections 7 and 8 of the
1996 Act

7. Arbitration agreenent. - (1) In this Part, '"arbitration

agreenent’ neans an agreenent by the parties to submt

to arbitration all or certain disputes which have arisen or

whi ch may ari se between themin respect of a defined

| egal relationship, whether contractual or not.

(2) An arbitration agreenent nmay be in the form of
an arbitration clause in a contract or in the formof a
separ at e agr eenent.

(3) An arbitration agreenment shall be in witing.

(4) An arbitration agreement is in witing if it is
cont ai ned i n-

(a) a docunent signed by the parties;

(b) an exchange of letters, telex, telegranms or other
means of tel ecomrunication which provide a

record of the agreement; or

(c) an exchange of statenents of claimand defence
in which the exi stence of the agreenent is

al | eged by one party and not denied by the

ot her.

(5) The reference in a contract to a docunent
containing an arbitration clause constitutes an arbitration
agreenment if the contract is inwiting and the reference is
such as to nake that arbitration clause part of the
contract.

8. Power to refer parties to arbitration where there

is an arbitration agreenent. - (1) A judicial authority
bef ore which an action is brought in a matter which is the
subj ect of an arbitration agreenent shall, if a party so
applies not later than when submtting his first statenent
on the substance of the dispute, refer the parties to
arbitration.

(2) The application referred to in subsection (1)
shall not be entertained unless it is acconpani ed by the
original arbitration agreement or a duly certified copy
t her eof .

(3) Notwi thstanding that an application has been
made under sub- section (1) and that the issue is pending
before the judicial authority, an arbitrati on may be
comenced or continued and an arbitral award made.

Sub-section (1) of Section 8 of the 1996 Act says that a judicia
authority before which an action is brought in a matter which is the
subj ect of an arbitration agreement shall, if a party so applies not |ater
than when submtting his first statenment on the substance of the
di spute, refer the parties to arbitration. Therefore, for application of
Section 8, it is absolutely essential that there should be an arbitration
agreenment between the parties. It is an adnmitted fact that neither Shri
Raj endra Prasad Singh nor the plaintiffs are parties to the partnership
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deed dated 17.2.1992. There is no docunent as defined in Section 7
of 1996 Act which may contain the signature of either Shri Rajendra
Prasad Singh or the plaintiffs. Similarly, there is no docunent as
contenpl ated by clauses (b) or (c) of Sub-section (4) of Section 7 of
1996 Act fromwhich it may be spelled out that either Rajendra Prasad
Singh or the plaintiffs were parties to clause relating to arbitration
contained in the partnership deed dated 17.2.1992. It is also an
admtted fact that Shri Rajendra Prasad Singh was alive when the said
partnership deed dated 17.2.1992 was executed. Therefore, on the
face of it Section 8 of 1996 Act would not apply to any dispute
concerning the said partnership deed dated 17.2.1992 and the matter
cannot be referred to arbitration

9. The first relief claimed by the plaintiffs in the suit is a decree
for declaration that the reconstituted partnership deed dated 17.2.1992
was illegal and void and there was no intention or desire of Shr

Raj endra Prasad Singh toretire fromthe partnership and further that

the plaintiffs being heirs of Shri Rajendra Prasad Singh will be

deened to be continuing as partners to the extent of his share. It is
true that the plaintiffs have al so sought rendition of accounts and their
share of profits fromthe partnership as well as interest over the
unsecured | oan and the principal anount of unsecured | oan on

renditi on of accounts. For getting this relief, the plaintiffs
undoubtedly rely upon the partnership deed dated 13.1.1989.

However, this deed of 1989 could be relied upon and formthe basis of

the claimof the plaintiffs only if the partnership deed dated 17.2.1992
was decl ared as voi d. If the deed dated 17.2.1992 was not decl ared

as void and renmi ned valid and operative, the plaintiffs could not fal
back upon the earlier partnership deed dated 13.1.1989 to claim
rendition of accounts and their share of profits. Therefore, in order to
get their share of profits fromthe partnershi p business, it was

absol utely essential for the plaintiff appellants to have the partnership
deed dated 17.2.1992 declared as illegal, void and inoperative. The
relief for such a declaration could only be granted by the civil Court
and not by an arbitrator as they or Shri Rajendra Prasad Singh through
whomthe plaintiffs derive title, are not party to the said deed. The
trial Court had, therefore, rightly held that the natter could not be
referred to arbitration and the viewto the contrary taken by the Hi gh
Court is clearly illegal

10. Sub-section (2) of Section 8 of the 1996 Act says that the
application referred to in sub-section (1) shall not be entertained
unless it is acconpanied by the original arbitration agreement or a
duly certified copy thereof. As already stated in the earlier part of
the judgnment, defendant no.3 had noved an application on 25.11.2004
under Section 34 of the Arbitration Act, 1940 for staying the
proceedi ngs of the title suit and for referring the matter to arbitration
He filed a supplementary petition to the aforesaid application on
16.12. 2004. Herein also reference was made to Section 34 of
Arbitration Act, 1940. Thereafter, he filed an application on 28.2.2005
praying that as the Arbitration Act, 1940 had been repeal ed and the
suit is of 1998, to avoid any confusion, his earlier petitions may be
treated to have been filed under Section 8 of the Arbitration Act,
1996. None of these petitions were acconpanied by the origina
arbitration agreenent dated 17.2.1992 or a duly certified copy thereof.
In fact, there is no requirenment of filing the original arbitration
agreement or a duly certified copy thereof under Section 34 of
Arbitration Act, 1940 and as such there was no occasion for defendant
no.3 to file the aforesai d docunent. The third petition filed on
28. 2. 2005 contained the foll ow ng prayer

\023It is, therefore, prayed that your honour may
graciously be pleased to treat the petitions dated
25.11.04, 16.12.04 and the present petition as suppl enent
and part of each other for deciding the prayer with regard
to stay of the proceedings of the aforesaid suit and/or to
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refer to arbitration in view of the arbitration agreenent
covering the subject matter of this suit.\024

There is no whisper in the petition dated 28.2.2005 that the
original arbitration agreement or a duly certified copy thereof is being
filed along with the application. Therefore, there was a cl ear non-
conpl i ance of sub-section (2) of Section 8 of 1996 Act which is a
mandat ory provision and the dispute could not have been referred to
arbitration. Learned counsel for the respondent has subnitted that a
copy of the partnership deed was on the record of the case. However,
in order to satisfy the requirenent of sub-section (2) of Section 8 of
the Act, defendant no.3 should have filed the original arbitration
agreement or a duly certified copy thereof along with the petition filed
by himon 28.2.2005, which he did not do. Therefore, no order for
referring the dispute to arbitration could have been passed in the suit.

11. In view of “the discussi.ons nmade above, the appeal is allowed
with costs and the inpugned order dated 4.8.2005 passed by the Hi gh
Court in Civil Revision No.1010 of 2005 is set aside.




