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ACT:

West Bengal Prem ses Rent Control (Tenporary Provisions)
Act, 1950 (West @ Bengal Act 17 of  1050) - ss. 12(1)(c),
13--Sub-l etting-Perm ssion, when necessary--Rights of sub-
tenants in violation of agreenent--1f saved.

HEADNOTE

Respondent No. 2 was a nmonthly tenant of ' the appellant on a
condition that he would not sublet the prenises of any
portion thereof Under the West Bengal Prem ses Rent  Contro

(Tenporary Provisions) Act, 1948 the appellant filed a suit
agai nst respondent No. 2 for his eviction on the ground that
the tenancy had been determined on account of ~default in
paynment of rent. Wil e the suit was  pending, the West
Bengal Premises Rent Control (Tenporary Provisions) Act,
1950 cane into force. The suit was decreed and the appellant
took out execution proceedings. The suit was resisted by
respondent No. 1 who alleged that he had taken subtenancy
from respondent No. 2. Respondent No. 1 also filed a suit
i mpl eadi ng the appel l ant and respondent No. 2 and prayed for
a declaration that on the term nation of the tenancy of
respondent No. 2, respondent No. 1 becane a direct tenant of
the appellant under s. 13(2) of the 1950 Act and he was not
liable to be evicted in the execution case. The suit was
decreed bY the trial court, which was affirmed- by the
appel l ate courts. In appeal by special |eave:

HELD: The appeal must be dism ssed. [334F]

In the case of sub-letting by a tenant of the first
degree no consent of the landlord to sub-letting is required
as a condition precedent for acquisition by the sub-Iessee
of the tenant’s rights, but in the case of sub-letting by a
tenant inferior to the tenant of the first degree the
,consent of the Ilandlord and also of the tenant of the
superior degree above himto the sub-letting is necessary if
the sub-lessee is to acquire the rights of the tenant
contenpl ated by s. 13(2). [332 H|

The clause "and the sub-lease is binding on the | andlord
of such last nentioned tenant” in s. 13(2) does not govern
both cl asses of tenancies, nanelY, sub-tenancies created by
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"tenant of first degree" and also by "a tenant inferior to
the tenant of the first degree" as defined in s. 13(1). [333
Bl

Is not correct to say that the rights nmentioned in s,
13(2) are conferred u.on the sub-lessee only in a case where
sub-letting is not in violation of the agreenent of | ease.
The right of sub-tenant even in a case in which the Iandlord
has brought a suit for eviction against the tenant under s.
12(1)(c) are saved and the rights and obligations of sub-
tenants, would be governed by the provisions of.s. 13.
[ 334A]

In enacting s. 13 of the Act the Ilegislature has
deliberately enlarged the class of sub-tenants to be
protected fromeviction by the | andl ords and the | anguage of
t he section deal i ng with the subl essees has been
del i berately changed and proper effect and interpretation
must be given to the | anguage of the new section. [334 F
330

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 125 of
1963.

Appeal by special |leave fromthe judgnment and decree
dat ed June 2, 1959 of the Calcutta H gh Court in Appeal from
Appel | ate Decree No. 536 of 1964.

S. Murthy and B.P. Maheshwari, for the appellant. MZC
Chakraborthy and R Gopal akri shnan, for respondent No. 1.
The Judgnent of the Court was delivered by

Ramaswami, J. The sole question for ~determnation in
this appeal is whether respondent No. 2--Atul ' Chandra
Patitundi is protected frombeing evicted by the ‘landlord
fromthe premi ses No. 90A, Harish Mikerjee Road situated in
Bhawani pur, District 24-Parganas in view of the provisions
enacted in s. 13(2) of the Wst Bengal Prem ses Rent Contro
(Tenporary Provisions) Act, 1950 (West Bengal Act /XVil of
1950), hereinafter called the 1950 Act.

Sone tine before 1948, respondent No. 2 was inducted as
a nonthly tenant under Rai Sahib Chartdan Mal- | nder” Kumar
the predecessor-in-interest of the appellant. One of the
conditions of the |l ease was that the tenant will not sub-let
the premses or any portion thereof. As respondent ~No. 2
defaulted in the paynment of rent the appellant nade  an
application under s. 14 of the Calcutta Rent O dinance, 1946
for permission to sue himfor eviction. The application was
grant ed by the Second Additional Rent Controller on
Septenmber 10, 1948. On Decenber 1, 1948, the West Benga
Prem ses Rent Control (Tenporary Provisions) Act, 1948 (West
Bengal Act XXXVIII1 of 1948). hereinafter called the 1948
Act, cane into force. On Septenber 15, 1949 the “appell ant
flied a Title Suit No. 171 of 1949 in the Court of the 1 st
Subordi nate Judge, Alipore, 24-Parganas agai nst respondent
No.2 for his eviction on the ground that the tenancy had
been determ ned on account of default in paynent of rent.
Wil e the suit was pending, the 1950 Act canme into force on
March 31, 950. The suit was eventually decreed in favour
of the appellant on February 25, 1951. The appellant took
out execution proceedi ngs being Title Execution Case No. 39
of 1951 of the Court of the First Sub-Judge. Alipore. The
suit was resisted by respondent No. 1 who alleged that he
had taken sub-tenancy from respondent No. 2. Respondent No.
1 also filed Title Suit No. 578 of 1951 in the Court of 4th
Munsi f at Alipore inpleading the appellant and respondent
No. 1 and praying for a declaration that on the term nation
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of the tenancy of respondent No. 2, respondent No. 1 becane
a direct tenant of the appellant under s. 13(2) of the 1950
Act and that he was not liable to be evicted in the
execution case. The suit was decreed in the Court of the
Subordi nate Judge and the decree was affirmed by the
District Judge of 24-Parganas in Title Appeal No. 157 of
1953. A Second Appeal was al so dismssed by the Calcutta
H gh Court on June 2, 1959.
331

On behal f of the appellant the argument put forward was
that the sub-lease granted by respondent No. 1 in favour of
respondent No. 2 was contrary to the agreenment of |ease and
not bi ndi ng upon the appellant. It was, therefore, submtted
that the sub-lessee did not acquire the status of a tenant
under s. 13(2) of the 1950 Act and the sub-lessee could not
be deenmed to be hol ding directly under the appellant wthin
the neaning of that sub-section. The question at issue
depends” upon the proper interpretation of s. 13(2) of the
1950 Act which states:

"13. (2) Wiere any prem ses or any part
thereof have been or has been sub-let by ’'a
tenant of the first degree’ or by ’'a tenant
inferior to atenant of the first degree’, as
defined i n-explanation to sub-section (1), and
the /sublease is binding onthe Ilandlord of
such last nentioned tenant, if the tenancy of
such. tenant in either case is [awful Iy
deternmined otherwise than by wvirtue of a
decree in a suit obtained by the |landlord by
reason of any of the grounds specified in
cl ause (h) of the proviso to subsection (1) of
section 12, the sub-lessee shall be deemed to
be a tenant in respect of such prenises or
part, as the ease may be, holding directly
under the | andlord of the tenant whose tenancy
has been determ ned, on terns and conditions
on which the sub-lessee would have hel'd 'under
the tenant if the tenancy of the latter had
not been so deterni ned:

Provided that it shall be conpetent for
the landl ord, or any person deemed under this
section to be a tenant holding directly under
the landlord, to make an application to the
Controller for fixing rent of the prem ses or
part thereof in respect of which such person
is so deemed to be a tenant and until the rent
is fixed by the Controller on such application
such person shall be liable to pay to the
landl ord the same rent as was payable by him
in respect of the prenmises or part thereof, as
the ease nay be, to the tenant before the
t enancy of the tenant therein had been
determ ned. The Controller in fixing the rent
shall not determine such rent at the rate
which is beyond the Iimt fixed by paragraph
(4) of Schedule A. The rent so fixed shall be
deened to be the standard rent fixed under
section 9".

Secti on 13(1)is also relevant in this
connection and it states:

"13. (1) Not wi t hst andi ng anyt hi ng
contained in this Act, or in any other |aw for
the time being in force, if a tenant inferior
to the tenant of the 1st degree sub-lets in
whole or in part the premses let to him
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except with the consent of the |andlord and of
the tenant of a superior degree above him
such sub-lease shall not be binding on such
non-consenting landlord, or on such non-
consenting tenant.
332
Expl anation--1n this subsection-

(a) '"a tenant of the first degree’ nmeans a
tenant who does not hold wunder any other

t enant ;
(b) "a tenant inferior to the tenant of the
first degr ee’ means a tenant hol di ng

i medi ately or nediately under a tenant of the
first degree;
(c) “’landlord” neans the landlord of a

tenant of the first degree"
It is manifest that s. 13(1) nakes a distinction between the
two classes of  sub-tenancies, nanely, (1) sub-t enancy
created by a tenant of the first degree, and (2) sub-tenancy
created. by "a tenant inferior to the tenant of the first
degree" by which is nmeant-a tenant holding inmrediately or
nedi atel y under a tenant of the first degree. So far as the
second class of sub-tenancy is concerned, the sub-section
enacts that the sub-letting will not be binding upon the
| andl ord or on the /tenant of the superior degree unless each
of them has consented to the transacti on of sub-|ease. There
is no express provision in s. 13(1) that a sub-lease of the
1st class requires previous consent of the landlord or that
in the absence of such consent the sub-lease shall not be
bi nding upon the nonconsenting | andl ord. Section 13(2)
refers to both the classes of sub-leases and states that if
the sub-| ease has been made by a tenant of the first degree,
the sub-1lessee shall be deened to be a tenant in respect of
the prenises denmised to himif the tenancy of such tenant is
lawful |y determ ned under the provisions of the Act
otherwise than by virtue of a decree in a suit obtained by
the landlord by reason of any of (the grounds specified in
el. (h) of the proviso to sub-section (1) of section 12. In
the case of second class of sub-leases, i.e.,  sub-leases
created by a tenant inferior to the, tenant of the 1st
degree also the sub-lessee will acquire the status of a
tenant as nmentioned in the statute but in this class of sub-
| eases the rights of the tenant are conferred on the sub-
| essee only if the sub-lease is binding upon the landlord.
In enacting s. 13(1) and (2) of the 1950 Act the legislature
has deliberately made a di stinction between the two - cl asses
of sub-tenancies and provided that in the case of ~ sub-I|ease
of the first class, nanely, sub-leases created by a tenant
of the first degree, the sub-lessee will acquire the ~status
of the tenant in respect of the prem ses dem sed, though the
sub-l ease is not binding upon the landlord according to the
agreement of |ease. The legislature has further provided
that in the case of sub-lease of the second class the sub-
lessee will acquire the status of a tenant of the prenises
only if +the sub-lease is binding upon the "landlord" as
defined in s. 13(1). It follows that in the case of sub-
letting by a tenant of the first degree no consent of the
landl ord to sub-letting is required as a condition precedent
for acquisition by the sub-lessee of the tenant’s right but
in the case of sub-letting by a tenant inferior to the
tenant of the first degree the consent of the landlord and
333
al so of the tenant of the superior degree above himto the
subletting is necessary if the sub-lessee is to acquire the
rights of the tenant contenplated by s. 13(2). It was argued
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on behalf of the appellant that the clause "and the sub-
lease is binding on the landlord of such last nmentioned
tenant”™ in s. 13(2)governs both «classes of tenancies,
nanmely, sub-tenancies created by "tenant of the first
degree" and also by "a tenant inferior to the tenant of the
first degree"” as defined in s. 13(1). W do not consider
that there is any justification for this argunent. Having
regard to the grammatical structure and Context of the
clause it is obvious that it inposes a qualification only
upon sub-tenancies of the second class. It was al so
submitted on behalf of the appellant that if a sub-lease is
granted by the tenant of the first degree against the terns
of the contract of |lease the landlord is entitled under s.
12(1)(c) of the 1950 Act to bring a suit for eviction of the
tenant and that in such a suit the tenant and the sub-
| essees are both liable to be evicted fromthe premises in
guestion. It was submtted, therefore, that the rights
mentioned.in s. 13(2) are conferred upon the sub-lessee only
in a case where sub-letting is not in violation of the
agreenment. for |ease. In our opinion, there is no substance
in this argument. Section 12(1)(c) states:

"12. (1) Notwithstanding anything to
the contrary in any other Act or |law, no order
or decree for the recovery of possession of
any /‘prem ses shall be made by any court in
favour / of the landlord  against a tenant,
i ncludi ng a tenant whose lease has expired:

Provided that ~nothing in the sub-
section shall apply
to any suit for decree for such recovery of
possessi on, - -

(c) against a tenant who has sub-let the
whole or a mmjor portion of the premises for
nore than seven consecutive nonths:

Provided that if a tenant who has sub-let major
portion of the prem ses agree to possess as a tenant the
portion of the prem ses not sub-let on paynment of rent fixed
by the Court, the Court shall pass a decree for “ejectnent
from only a portion of the premises sub-let and fix
proportionately fair rent for the portion kept in possession
of such tenant, which portion shall thenceforth -constitute
prem ses under clause (8) of section 2 and the rent so fixed
shal | be deened standard rent fixed under section 9, and the
rights and obligations of the sub-tenants of the portion
from which the tenant is ejected shall be the sane as of
sub-tenants under the provision of section 13;".

It is manifest that s. 12(1)(c) saves the right of sub-
tenants even in a case in which the landlord has brought a
suit for eviction against

334

the tenant under s. 12(1)(c) and the rights and obligations
of subtenants woul d be governed by the provisions of 's. 13.
Counsel on behalf of the appellant also referred to the
provisions of s. 11(3) of the 1948 Act which states:

"11.(3) Any person to whom any prenises
or any part thereof have been or has been
lawfully sublet by a tenant shall, where the
interest of the tenant in such prenises or
part is lawfully determ ned otherw se than by
virtue of a decree or order obtained by the
l andl ord on any of the grounds specified in
clause (f) of the proviso to sub-section (1),
be deened to be a tenant in respect of such
prem ses or part, as the case may be, hol ding
directly wunder the landlord on the terms and
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conditions on which such person would have

held under the tenant if the interest of the

tenant had not been so determn ned:
It was pointed out that rights are conferred by the statute
only upon sub-lessees to whom the prem ses have been
"lawmful | y" sublet by a tenant. It was contended that though
the 1948 Act was repeal ed and substituted by the 1950 Act,
the provisions of s. 13(2) of the latter Act have to be
construed in the context of the |anguage of s. 11(31) of the
1948 Act. W are unable to accept this argument as correct.
It is manifest that in enacting s. 13 of 1950 Act the
| egislature has deliberately enlarged the class of sub-
tenants to be protected fromeviction by the landlords and
the | anguage of the section dealing with the sub-Ilessees has

been del i berately changed and pr oper ef f ect and
interpretation nust ~be given to the |language of the new
secti on.

For~ the reasons expressed, we hold that the suit of
respondent No. 1 has been rightly decreed and this appea
must be di sm ssed with costs.

Appeal dism ssed
335




