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C. K. THAKKER, J.

1. Leave granted.

2. The present appeal is directed against
summary di sm ssal of Special Appeal No. 527 of
2006 by a Division/Bench of the Hi gh Court of
Judi cature at All ahabad on May 24, 2006. By the
said order, the Division Bench of the H-gh

Court confirnmed the judgnment and order dated
March 28, 2006 passed by a Single Judge of that
Court in Testanentary Case No. 8 of 2000 on the
Oiginal Side of Testanmentary and |Intestate

Juri sdiction.

3. Brief facts of the case are that one
Narendra Nath Bose, resident of Allahabad and
wor ki ng as Lecturer, Government Grls\022 Inter
Col | ege, Gonda (U.P.) was having his famly
consi sting of his wife Radha Rani ‘Bose and
three daughters, (i) Asha Bose, (ii) Uma Bose
and (iii) Shobha Bose (respondent herein). Al
the three sisters (daughters of deceased

Nar endra Nath) decided not to marry. Kum Asha
Bose di ed on June 9, 1990.

4. Kum Uma Bose was serving as a
Lecturer in Governnent Grls Coll ege, Gonda,

U. P. and was a disciple of \021Gaudi a M ssi-on\ 022
(hereinafter referred to as \021the M ssion\022) a
Society, registered under the Societies\022

Regi stration Act, 1860 (appellant herein). She
was cl osely associated with the activities of
the M ssion and al so got printed various
religious books and literature for the M ssion
by spendi ng considerable anpunt. It is the case
of the appellant that after her retirenent from
the Coll ege, she was living in Vrindaban and

not with her sister Kum Shobha Bose-respondent
at Al l ahabad. She continued to take interest in
the activities of the Mssion. Because of her
attachment and dedi cati on towards work of the

M ssion, she executed a WII on Decenber 28,
1994 bequeat hing her properties in favour of
the Mssion. The WIIl was duly registered. On
Sept enber 09, 1996, said Kum Uma Bose executed
a Codicil in favour of the appellant Mssion in
relation to certain further suns and novabl e
properties which had cone to her share and al so
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her share in i movabl e properties at Vrindaban
The Codicil was al so registered on Septenber
19, 1996. On November 18, 1996, Kum Uma Bose
di ed i n Vrindaban.
5. According to the appellant M ssion,
Kum Shobha Bose-respondent No.1 herein-rea
sister of |late Uma Bose, never kept any
relation with her and never |ooked after her
and continued to stay at Allahabad only. It is
the case of the appellant that in 1997,
respondent No. 1 Kum Shobha Bose applied for a
Letter of Administration to the estate of
deceased Kum Uma Bose concealing real facts of
WIl and Codicil in favour of appellant-
M ssion. The Letter of Admi nistration was
granted to her on Septenber 26, 1997 but on
application at the-instance of the appellant
M ssion, the certificate was cancelled. The
appel | ant -M ssion applied for Probate for the
W1l executed by deceased Kum Uma Bose by
filing Probate Case No. 174 of 1997 before the
Di vi si on Bench of All ahabad High Court. The
application was, however, wthdrawn by the
appel lant with liberty to file fresh
proceedi ngs. Respondent No. 1-Kum Shobha Bose
filed Testanentary Suit for the estate of
deceased Kum Una Bose. The appel | ant-Mssion
filed its objections to the said suit and
clained that it was the appellant who was
entitled to the property of deceased Uma Bose
and Kum Shobha Bose had no right, title or
interest in the estate of late Kum Uma Bose.
| ssues were framed by the Court and witnesses
wer e exam ned. Respondent No. 1- Kum~ Shobha Bose
produced a sal e deed said to have been executed
by Kum Uma Bose | ong back and contended that
signature on the sale deed and that in the WI|I
did not tally. The appellant-M ssion applied to
the High Court that the signatures be exam ned
by hand-writing expert. But the prayer was not
granted by the Court.

The matter was then heard by a Single
Judge of the H gh Court and by judgnent and
order dated March 28, 2006, the |earned Judge
hi nsel f conpared the hand-witing of deceased
Kum Uma Bose in sale deed and in the WII and
held that the WIIl was surrounded by suspici ous
ci rcunst ances. He al so observed that the
deceased was not living in Vrindaban and was
not being | ooked after by the M ssion as
claimed by the Mssion. He held that Kum
Shobha Bose was the real sister of deceased
Kum Uma Bose. In that capacity, she was
entitled to a Letter of Adm nistration of the
estate and credits of late Kum Uma Bose. The
Court consequently ordered paynent of anount
recei ved fromthe Bank by the deceased to Kum
Shobha Bose hol ding that she was entitled to
the said ambunt. She was al so held to be the
owner of the house. The | earned Judge al so
i nposed cost of Rs.25,000/- on the M ssion-
appel | ant herein.
7. Bei ng aggrieved by the order passed by
the trial Court (Single Judge), Special Appea
was filed by the appellant herein before the
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Di vi sion Bench of the H gh Court which, as
stated above, was dismissed in limne by the

Di vi si on Bench hol ding that the view taken by
the Single Judge was correct and appeal did not
requi re adm ssion. Hence, the present appea
has been preferred by the appell ant-M ssion

8. Notice was issued by this Court on
August 11, 2006. Interimstay of recovery was
also granted. Affidavit in reply and affidavit
in rejoinder were thereafter filed. The matter
was ordered to be posted for final hearing and
that is how the matter has been placed before
us.

9. We have heard | earned counsel for the
parties.
10. The learned counsel for the appell ant

M ssion has rai sed several contentions. He
subm tted that an appeal filed before Division
Bench of the Hi gh Court was a regular statutory
appeal . It was in the nature of First Appea

and all questions\027questions of fact as well as
of law027coul d be agitated. It was, therefore,
i ncumbent on the Division Bench of the Hi gh
Court to admt the appeal and to decide it
after appreciating the evidence on record hy a
detail ed and reasoned judgnment. Dism ssal of
appeal in limne by the Division Bench was

i mproper and on that ground al one, the inmpugned
order deserves to be set aside. It was al so
urged that even if the appeal is considered to
be an intra-court appeal, all questions of fact
and of | aw could be argued and the Division
Bench cannot refuse to admit the appeal by
dismssing it at the threshol d observi ng that

it agrees with the finding recorded by the
trial Court. It was al so urged that as many as
thirteen issues were franed by the trial Court
and all those issues were required to be

consi dered by the Division Bench. They raised
di sputed questions of fact which necessitated
appreci ati on of evidence, application of m nd
by the Division Bench and a reasoned judgnent:
The counsel argued that fromthe facts, it was
clearly established that there was a WI I
executed by the deceased Kum Uma Bose in 1994
whi ch was duly registered. Simlarly, there was
a Codicil of 1996 which was al so registered.
They ought to have been consi dered but they
were not considered by the Division Bench in
their proper perspective. According to the
counsel, if respondent No.1 challenged legality
and validity of the WII, the proceedi ngs
initiated on the Original Side of the High
Court were not maintainable and the only Court
whi ch had jurisdiction to decide such question
was a conpetent Civil Court which had exclusive
jurisdiction in such matters. Testanentary Suit
instituted by the respondent No. 1 before the

| earned Single Judge on the Original Side of
the H gh Court was, therefore, not

mai nt ai nabl e. The counsel made serious

gri evance agai nst the order passed by the

| earned Single Judge and confirned by the

Di vi si on Bench on the ground that they had
conmitted grave error in conparing signatures
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and hand-witings of deceased Kum Uma Bose on
sal e deed and in the WIIl and in comng to the
concl usion that the signatures and the hand-
witings differed and they were not of one and
the sane person. The counsel urged that this
Court has held in several cases that no

conpari son of hand-witing should be made by a
Court as it is the function of an expert. It is
danger ous, hazardous and risky to record a
finding on conparison of hand-witings on

di fferent docurments and it shoul d be avoi ded.
In the instant case, though the said objection
was taken before the trial Court by the

appel  ant and an application was al so nade to
send the hand-writings to experts, the prayer
was rejected and the Court proceeded to

undert ake the exerci se which was not warranted.
But, even otherw se, the appellant contended
that the Court was in error in conparing
handwiti'ngs of Kum Uma Bose in the WIIl on
the one hand and in the sal'e deed on 't he other
hand. So far as sale deed is concerned, it was
said to have been executed in 1987 whereas W |
was executed in 1994. There was thus
substantial tine | ag between the sal e deed and
the WIIl and the said inmportant and vital fact
had not been considered properly by the 1earned
Si ngl e Judge. On all ‘these grounds, it was
submitted that the appeal deserves to be

al l owed by setting aside the orders passed by
both the Courts or in any case by the Division
Bench of the High Court by remtting the matter
to the appellate Court and directing it to
adnmt the appeal and to decide it by a reasoned
j udgrent .

11. The | earned counsel for the
respondent, on the other hand, supported the
order passed by the Division Bench of the High
Court. According to him the Division Bench did
not think it fit to admit the appeal since it
agreed with the reasons recorded and
concl usi ons reached by the | earned Single Judge
who had considered all points and no fault can
be found agai nst such order. It was argued that
on the basis of the evidence on record, the

| earned Single Judge held that as a sole
surviving menber of the family of Narendra Nath
Bose, respondent No.1-Kum Shoba Bose was
entitled to the property of her elder sister
ate Kum Uma Bose and no di sputed questions of
fact were involved in the suit. On the basis of
evi dence adduced by the parties, the |earned

Si ngl e Judge held that there was nothing to
show that the appellant-M ssion was entitled to
any relief and the respondent No. 1 had right
to apply for Letter of Administration who could
get the said relief and the Division Bench
agreed with the said conclusion. Regarding
conpari son of signature and hand-writings, it
was submitted by the counsel that it is open to
a Court of Law to conpare hand-witings and
reliance in this connection was placed on
Section 73 of the Evidence Act, 1872. It was
submitted that the | aw enables a Court to nake
conpari son of hand-witings and if the
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statutory power was exercised by the | earned
Singl e Judge, it cannot be contended that the
Court was wong. The appeal, hence, deserves
to be di sm ssed.

12. Havi ng heard | earned counsel for the
parties, in our opinion, on a short ground, the
appeal deserves to be allowed. Fromthe facts,
it is clear that great nmany questions were

i nvolved in the Testanentary Suit instituted by
the respondent No. 1. Several issues were
franed by the trial Court and the suit was
deci ded by a detailed judgment entering into
nerits of the matter. I n our opinion
therefore, the | earned counsel for the
appellants is right in submtting that the

Di vi si on Bench of the Hi gh Court ought to have
admtted the appeal. It was not-right in

di sm ssing statutory appeal in [imne. No
doubt, 'an order dism ssing the appeal is a
speaki ng ‘order containing few pages. But, in
our opinion, the appeal instituted by the
appel | ant before the D visi onBench was a
statutory appeal under Section 384 of the

I ndi an Successi on Act, 1925.

13. Section 384 reads thus:

384. Appeal.-(1) Subject to the other

provi sions of this Part, an appea

shall lie to the High Court from an

order of a District Judge granting,

refusing or revoking a certificate

under this Part, and the Hi gh Court

may, if it thinks fit, by its order on

the appeal, declare the person to whom

the certificate should be granted and

direct the District Judge, on

application being made therefor, to

grant it accordingly, in supersession

of the certificate, if any, already

grant ed.

(2) An appeal under sub-section (1)

must be preferred within the tine

al l owed for an appeal under the Code

of Civil Procedure, 1908. (5 of 1908).

(3) Subject to the provisions of sub-

section (1) and to the provisions as

to reference to and revision by the

H gh Court and as to review of

j udgrment of the Code of Civi

Procedure, 1908, (5 of 1908) as

applied by section 141 of that Code,

an order of a District Judge under

this Part shall be final

14. Bare readi ng of the aforesaid
provi sion | eaves no roomfor doubt that it is a
regul ar appeal and all questions i.e. questions
of fact and of |aw are open to urge before the
appel l ate Court. In the circunstances, it was
expected of the Division Bench to consider al
subm ssi ons and contentions of the parties. W
are also of the view that the argument of the
| earned counsel for the appellants that the
WIl as well as Codicil were executed in 1994
and 1996 and both were duly registered, was one
of the relevant factors which ought to have
been kept in nmind by the Division Bench
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Again, even if it is held that a Court of |aw
has power, authority and jurisdiction to
conpare hand-witings under Section 73 of the
Evi dence Act, the point raised as to whether on
the facts and in the circunstances of the case
and in the light of an application made by the
appel | ant-M ssion that they may be sent to
hand-writing expert, the Court should have
undertaken the exercise of conparison of hand-
witings was a relevant issue. This is coupled
with the fact that the sale deed said to have
been executed by deceased Kum Uma Bose was of
1987 and WII and Codicil were of 1994 and 1996
respectively.
15. We are not prepared to agree with the
| earned counsel for the respondent that the
scope of appeal before the Division Bench was
very much limted. Even in an appeal froma
deci sion of a Single Judge of the H gh Court in
First Appeal, a Division Bench of the High
Court has power to consider all questions,
whet her of facts or of law, which could be
rai sed before a Single Judge. In other words,
the party aggrieved before the D vision Bench
in Intra-Court/Letters Patent Appeal can raise
all those questions which could be raised
before a Single Judge of the High Court in
First Appeal
16. In Asha Devo v. Dukhi Sao, (1975) 1
SCR 611: AIR 1974 SC 2048, a simlar question
cane up for consideration before this Court.
There, a First Appeal cane up for hearing
before a Single Judge of the High Court and was
di sposed of . Against the said order, a Letters
Pat ent Appeal was filed. A prelimnary
obj ection was rai sed on behal f of the
respondents that since it was an appeal from an
order passed by a Single Judge of the Hi gh
Court in First Appeal, the appeal before the
Di vi sion Bench was really in the nature of
Second Appeal and questions of law only could
be agitated in such Letters Patent Appeal
17. Negativing the contention and hol di ng
that the scope of appeal before the Division
Bench was simlar to one before a Single Judge,
this Court stated:

\023There is no dispute that an
appeal lies to a Division Bench of
the H gh Court fromthe judgnment of a
Si ngl e Judge of that Court in appea
froma judgnent and decree of a court
subj ect to the superintendence of the
Hi gh Court. The only question is
whet her the power of a Division Bench
hearing a Letters Patent appeal under
Clause 10 of the Letters Patent of
Pat na Hi gh Court or under the
anal ogous provisions in the Letters
Pat ent of other Hi gh Courts is
l[imted only to a question of |aw
under Section 100 of the CPC or has
it the same power which the Single
Judge has as a first Appellate Court
in respect of both questions of fact
and of law. The limtations on the
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power of the Court inposed by
Sections 100 and 101 of the CPC
cannot be nade applicable to an
Appel l ate Court hearing a Letters

Pat ent appeal fromthe judgnment of a
Si ngl e Judge of that Hi gh Court in a
first appeal fromthe judgnent and
decree of the court subordinate to
the H gh Court, for the sinple reason
that a Single Judge to the Hi gh Court
is not a Court subordinate, to the

H gh Court\ 024.

18. From what has been observed by this
Court in Asha Devi and considering the fact

that an appeal under Section 384 of the Indian
Succession Act is a regular appeal, we are of

the view that arguabl e points had been raised

by the appellant-Mssion in the appeal which

ought to ‘have been adnmitted by the Division

Bench.

19. On overall considerations, in our
j udgrment, the appeal deserves to be allowed by
setting aside the order passed by the Division
Bench and by ordering adm ssion of appea
remtting it to the Division Bench of the High
Court to be decided in accordance with law

after recording reasons.

20. For 't he foregoi ng reasons, the appea
is all owed. The order passed by the Division
Bench in Gaudiya M ssion v. Km Shobha Bose &
Anr. is set aside. The appeal will stand

admitted. The Division Bench will now hear the
parties on nmerits and decide the case in
accordance with |l aw by a reasoned judgnent. On
the facts and in the circunstances of the case,
however, there shall be no order as to costs.

21. Before parting with the matter, we may
clarify that we have not expressed any opinion

on nerits of the nmatter one way or the other

Al the observations made by us herei nabove

have been nade only for the purpose of deciding
the present appeal and as and when the matter

will be placed for hearing before the D vision
Bench, the sane will be decided strictly oniits
own nerits w thout being influenced by the

above observations.

22. The appeal is accordingly all owed.




