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HEADNOTE

The appellant who killed a child in"a cruel nmanner and
injured others was tried and convicted under s. 302 Indian
Penal Code, and his appeal before the H gh Court also
failed. In his statement at (the trial he di d not
specifically plead insanity but in both the courts 'the plea
that being insane he could not be credited with the
intention requisite for the offence alleged was raised on
his behalf. appeal, by special |eave, before the Supremne
Court, it was urged his behalf that despite the provisions
of s. 105 Indian Evidence Act the burden of proving that the
accused had the requisite intention and therefore of proving
that he was not insane was on the prosecution. The argunent
was sought to be supported by certain observations of the
Court in Dahyabhai Chhaganbhai Thakkar’s case
HELD: (i) The burden of proving the intention of. the
accused person, where intention is an ingredient of the
of fence is on the prosecution and this burden never ~shifts.
But intention can sonetines be only proved @ from
circunstances and therefore it is sufficient for the
prosecution to prove the acts of the accused and t he
circunstances in which they were conmtted. If fromthese an
ference of the requisite intention can be reasonably drawn,
the prosecution nmust be deened to have di schar ged
its burden. [196 G 197B]
(ii) Section 84 of the Indian Penal Code can no doubt be
i nvoked by a person for nullifying the evidence adduced by
the prosecution by establishing that he was at the relevant
time incapabl e of knowi ng the nature of the act or that what
he was doing was wong or contrary to |aw. The prosecution
need not give evidence about the capacity of the accused to
know t he nature of the act or that it was wong or contrary
to | aw because these are matters of presunption. Everyone is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 7

presuned to know the natural consequences of his act.
Simlarly everyone is presuned to knowthe law. It is for
this reason that s. 105 of the Evidence Act places upon the
accused person the burden of proving the exception on which
he relies. [197 B-D
(iii) The second part of s. 105 lays down that the Court
shall presune the absence of circunstances on the basis of
which the case could be said to come under a GCenera
Exception. But this presunption is rebuttable and the
accused can rebut it either by Ileading evidence or by
relying upon the prosecution evidence itself. If upon the
evi dence adduced in the case whether by the prosecution or
by the accused a reasonable doubt is created in the nmind of
the court as regards one or nore of the ingredients of the
of fence including nenses of the accused, he would be
entitled to be acquitted. This is very different from saying
that the prosecution nmust al so establish the sanity of the
accused at the tinme of the comm ssion of the offence despite
what has  been expressly provided for in s. 105 of the
Evi dence ‘Act. [196. E, 198 A-C

Dahabhai Chhaganbhai ~Thakkar v. State of Quj ar at ,
[1964] 7 S.C.R 361, explained and affirnmed.

195

JUDGVENT:
CRI'M NAL APPELLATE JURI SDI CTION : Crim nal Appeal No. 263 of
1964.

Appeal by special |eave fromthe judgnent and order
dated July 2, 1964 of the Allahabad Hi gh Court in  Crimnal
Appeal No. 356 of 1964 and Ref. No. 15 of 1964.

S.P. Varma, for the appellant.
O P. Rana, for the respondent.
The Judgrment of the Court was delivered by

Mudhol kar, J. The appellant ~has appealed from the
judgrment of the H gh Court at  Alahabad affirmng his
conviction for offences under ss. 302, 307 and 324, Indian
Penal Code and confirming the sentence of death passed upon
him in respect of the offence under s. 302 and also
affirmng the sentences passed in respect of the other two
of f ences.

The facts as found by the H gh Court are these:

The appellant had quarrelled with Mangali, PW 1,  as
Mangal i reprimanded hi mover the grazing of his cattle in
Mangali’s field and damaging his crops.. The appell ant
threatened Mangali that he would exterminate the latter’s
famly. On February 25, 1957 at about 3-00 p.m Babu Ram son
of Mangali, aged about 7 or 8 years, Ram Ratia, aged about 2
years, daughter of Mangali’'s brother and Punna, ~son of
Bai jnath, brother of Mangali and Dulli, daughter- of one
Ladda Kewat, aged about 10 or 11 years and sone | other
children were playing in the village near the hut of
Hralal, P.W 3. The appellant cane there armed wth a
sickl e and rushed at the children. He first struck a bl ow on
Babu Ram who fled away and started crying. Mngali’'s one
year ol d daughter Lachhminia was also there at that tinme and
the appellant ripped open that child s chest with the sickle
as a result of which she died alnost inmediately. The
appel l ant then struck bl ows on Ram Ratia and al so on Punna.
Hiralal, the brother of the appellant who was sleeping in
his hut was awakened by the cries of children and rushed out
to save them Thereupon the appellant struck a blow on
Hralal as well. Hearing the cries of children a nunber of
vill agers rushed to the spot but the appellant escaped from




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 7

their clutches by running towards the river Ganges which is
at a distance of about 75 paces from the place of the
i ncident, junped into the water and swamto the other shore
and absconded. On Cctober 11, 1957 proceedi ngs under ss. 87
and 88 of the Code of Crimnal Procedure were started
agai nst himand he was eventually proceeded against as an
absconder. It was only on February 1, 1963 that he was
arrested and thereafter sent up for trial. At that trial he
was convi cted and sentenced, as already stated.

The only point urged by M. Varnma who appears for the
appel l ant is that the appellant was a person of unsound m nd
and that he was not in a position to know or realise the
nature of the acts
D), 2SCl - 16
196
which he was conmitting. Learned counsel argued that nens
rea being an essential ingredient of all the offences wth
whi ch the appel lant was charged his conviction with respect
to any of them cannot be sustained for the sinple reason
that no intention to cause death or to cause any injury
whet her resulting in death or not could possibly be
attributed to a person who, when he conmitted the acts, was
insane. Similar argunents appear to have been addressed
before the Sessions Judge ,as well as the Hi gh Court, even
though in his examnation under s. 342 of the Code of
Crimnal Procedure the appellant did not plead the defence
of insanity.

Section 84 of the Penal Code, one of the provisions in
Ch. 1V of the Penal Code, which deals wth "GCenera
Exceptions” provides as follows:

"Act- of —a person of unsound m nd.
Nothing is an offence which is done by a
person who, at the tinme of doing it, by reason
of unsoundness of ~mind,  is incapable of
knowi ng the nature of the act, or that he is
doing what is either wong or contrary to
[aw . "
Under s. 105 of the Indian Evidence Act, 1872 the burden of
proving the existence of circunstances bringing the case
within any of the exceptions specified in the Penal Code
lies wupon the accused person. It further provides that in
such a case the Court shall presune the —absence of such
circunstances. Illustration (a) to that provision runs as
foll ows: --

"A, accused of nurder, alleges that, by
reason of unsoundness of mind, he did not know
the nature of the Act.

The burden of proof is on A"
Learned counsel, however, relies upon a decision of 'this
Court i n Dahyabhai Chhaganbhai Thakkar v. State of
Gujarat(1l), and contends that it is for the prosecution to
establish the necessary nmens rea of the accused and that
even though the accused may not have taken the plea of
insanity or led any evidence to show that he was insane when
he conmitted an of fence of which intention is an ingredient
the prosecution nust satisfy the court that the accused had
the requisite intention. There is no doubt that the burden
of proving an offence is always on the prosecution and that
it never shifts. It would, therefore, be correct to. say
that intention when it is an essential ingredient of an
of fence, has also to be established by the prosecution. But
the state of mnd of a person can ordinarily only be
inferred fromcircunstances. Thus if a person deliberately
strikes another with a deadly weapon, which according to the
conmon experience of mankind is likely to cause an injury
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and sonetimes even a fatal injury depending upon the quality
of the weapon and the part of the body on which it is
struck, it would be reasonable to infer that what the
accused did was acconpani ed

[1964] 7 S.C.R 361.

197

by the intention to cause a kind of injury which in fact
resulted fromthe act. In such a case the prosecution nust
be deened to have di scharged the burden which rested upon it
to establish an essential ingredient of the offence, nanely
the intention of the accused in inflicting a blow with a
deadly weapon. Section 84 of the Indian Penal Code can no
doubt be invoked by a person for nullifying the evidence
adduced by the prosecution by establishing that he was at
the relevant tinme incapable of knowi ng the-nature of the act
or that what he was doi ng was either wong or contrary to
law. Now it is not for the prosecution to establish that a
person ~who strikes -another wth a deadly weapon was
i ncapabl e of ~ knowing the nature of the act or of know ng
that what' he was doi ng was ei'ther wong or contrary to |aw
Everyone is presumed to knowthe natural consequences of
his act. Simlarly everyone is also presuned to know the
aw. These are not facts which the prosecution has to
establish. It is for this reason that s. 105 of the Evidence
Act pl aces upon the accused person the burden of proving the
exception upon which he relies. M. Varm, however, relies
upon the followi ng passage occurring in the  aforenmentioned
judgrment of this court:--

"The doctrine of burden of proof in the
context of the plea of insanity may be stated
in the following propositions: (1) The
prosecution nmust prove beyond reasonabl e doubt
that the accused had conmitted the  offence
with the requisite nens rea; and the burden of
proving that always rests on the prosecution
from the beginning to the end of the trial
(2) There is a rebuttable presunption that the
accused was not insane, when he comm'tted the
crime, in the sense laid down by s. 84 of the
I ndi an Penal Code: the accused may rebut it by
placing before the court all the relevant
evi dence--oral, docunentary or circunstantial
but the burden of proof upon himis no higher
t han that rests upon a party to civi
proceedings. (3) Even if the accused was not
able to establish conclusively that —he was
insane at the time he coommitted the offence,
the evidence placed before the court by the
accused or by the prosecution nay raise a
reasonable doubt in the mnd of the court as
regards one or nore of the ingredients of the
of fence, including mens rea of the accused and
in that case the court would be entitled to
acquit the accused on the ground that the
gener al burden of proof resting on t he
prosecution was not discharged."”

and contends that according to the decision of this Court
the legal position is otherw se.

This passage does not say anything different from what
we have said earlier. Undoubtedly it is for the prosecution
to prove beyond reasonable doubt that the accused had
commtted the
198
offence with the requisite mens rea. Once that is done a
presunption that the accused was sane when he commtted the
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of fence would arise. This presunption is rebuttable and he
can rebut it either by leading evidence or by relying upon
the prosecution evidence itself. |If wupon the evidence
adduced in the case whether by the prosecution or by the
accused a reasonable doubt is created in the mnd of the
court as regards one or nore of the ingredients of the
offence including nens rea of the accused he would be
entitled to be acquitted. This is very different from
saying that the prosecution nmust also establish the sanity
of the accused at the tine of conmission of the offence
despite what has been expressly provided for in s. 105 of
the Evidence Act.

M. Varma further contends that there is evidence on
record fromwhich it can be inferred that the appellant was
a person of unsound nind. Inthe first place, he points out,
that no man in his senses will go on attacking children
indiscrimnately and go'to the length of ripping open the
chest of one year old child. He then refers to the statenent
of Dulli, PPW 6, and that of Hralal PPW 3 in which the
appel l ant' is referred to as pagal wa and also to the specific
statenment of the former tothe effect that the appellant was
i nsane when he attacked the children. It seems to us that
the indiscrimnate manner .in which the appellant attacked
three innocent children and particularly his act of ripping
open the chest of Lachhminia only shows the brutality of the
assail ant and cannot reasonably be regar ded as a
circunstance fromwhich it could be inferred that he was of
unsound mind. As regards the reference to the appellant as
pagal wa by the two wi tnesses we must point out two relevant
facts. In the first place Hiralal is the brother of the
appel lant while Dulli, as she herself admts, belongs to the
famly of the appellant. Both are therefore interested in
the appellant. Neither of them had on earlier occasions ever
mentioned that the appellant was called pagalwa @by the
vill agers or that any one shouted when the appellant killed
Lachhm nia that she was killed by the pagalwa. As Dull
hersel f admits, it was for the first time that she came out
with this statenent in cross-examnation Simlarly it was
for the first time in the cross-exam nation that she 'stated
that the appellant was insane when he committed the crine.
It is because of this that the prosecution was allowed to
cross-examine her. Simlarly Hralal, after naking the
particul ar statement was, at the request of the prosecution
decl ared hostile and cross-exam ned. The earlier statenents
made by hi mwhich would give a lie to what he had stated in
favour of the appellant at the trial were denied by him but
the denial was false. In these circunmstances the |[earned
Sessions Judge disbelieved that part of the  evidence of
these two wtnesses which tended to suggest that the
appel l ant was a person of unsound nind and was known as
such the village.

199

M. Varma then relies on the foll owi ng observations nade
by the | earned Sessions Judge and says that in view of these
observations it would appear that the | earned Sessi ons Judge
entertained a doubt about the sanity of the appellant and
that, therefore, the benefit of that doubt nust be given to
him The statenent runs thus:

"I am conscious of the fact that the
standard of proof required from the accused
for the proving of his (sic) insanity at the
time of commission of the crime is not the
st andard of pr oof required from t he
prosecution but it is for the defence to prove
t hat i nsanity existed at the time of
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comm ssion of the crime and this burden cannot
be di scharged nerely by creating a doubt about
his insanity."
W find it difficult to construe these observations of the
| earned Sessions Judge to nean what |earned Counsel says
they nean. Imrediately after the statenment which we have
gquoted occurs the following in the judgnent of the |earned
Sessi ons Judge.
"The def ence nust establi sh certain
circunstances either by its own evidence or by
t he prosecution evidence from which t he
exi stence of insanity can reasonably be
inferred. The nere statenent of hostil e
Wi t nesses that he was insane cannot be
accepted as sufficient evidence for the proof
of the existence of the insanity."
all that the |earned Sessions Judge neant by saying "by
creating a doubt" evidently was that by merely trying to
t hrow doubt about hi's sanity at ' the relevant tine an accused
person cannot be said to discharge the burden of proving
that he was insane.

Apart from that. as the |learned Sessions Judge has
hi nsel f pointed out, the way in which the appellant used to
conduct hinself before the incident, the nmanner in which he
acted during the incident and his subsequent conduct show.
on the other hand, that he was perfectly sane. W can do no
better than quote the relevant portion of the judgnent of
the | earned Sessions Judge:

"Iln the present case, there is evidence
that up to the time of occurrence he has been
doing his cultivation. There is no evidence on
record to prove the characteristic of his
habit fromwhich it could be concluded that he
was acting |like an-insane nan. Before the
conmi ssion of crine he not beat any person. On
the other hand, few nonths bef ore the
occurrence the accused admttedly picked up
quarrel with Mangali and Bhaiya Lal ©~ and had
gi ven threatening to nake their famly
i ndistinct. An insane person could not have
done so and it is not expected that he would
have continued his cultivation properly like a
sane per son. Further, on the date of
occurrence nmany children wer e pl ayi ng
i ncl udi ng her own cousin sister. But first of
all he gave a sickle blow only to Babu Ram and
ot her children of
200
the famly of Mangali and Bhaiya Lal and not
to any other children. This shows that he did
not act under the influence of insanity but
only with sone previous deliberation and
preparation. It is further in evidence that he
had given threatening to the wtnesses. He
beat Hra Lal only when he tried to stop the
act of beating of the children of Mangali and
Bhai ya Lal’s family with whom he had picked up
quarrel previously. Lastly, a sense of fear
prevailed in himand that is why he acted |ike
a sane nman by running and then escaping by
junping into the Ganges river. So, in nmy view
all these circunstances |ead to one concl usion
that he was not insane and had acted like a
sane man and with sonme notive."

W entirely agree with these observations of the |[|earned
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Sessions Judge and also with the conclusion arrived at by
him that the case of the appellant does not fall under the
exception created by s. 84 of the Indian Penal Code. In the
result we disniss the appeal and affirmthe conviction and
sentences passed on the appellant in respect of each of
the three offences for which he was found guilty by the
| ear ned Sessi ons Judge.

Appeal dism ssed
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