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1. These five appeals have a comon matrix in the

judgrment of a Division Bench of the Rajasthan Hi gh Court at
Jodhpur dated 26.9.2000. Ei ght Special Appeals were filed by
the Union of Indiaand O hers under Section 18 of the

Raj ast han Hi gh Court. Ordi nance, 1949 (in short the

"Ordi nance’). Challenge in the Special Appeals was to the order
passed by a | earned Single Judge of the Hi-gh Court allow ng
the wit petitions filed. It was held that the dispute in wit
petitions was squarely covered in favour of the wit petitioners
by a judgment of this Court in Union of I'ndia and Os. v.
Corporal A K. Bakshi and Anr. (1996 (3) SCC 65). The High
Court by the conmon i nmpugned judgnent upheld the view of

the |l earned Single Judge in four cases and in tw cases held
that the appeals filed by the Union of India deserved to be
allowed. In four cases filed by the Union of India before this
Court, the Division Bench upheld the view of the |earned

Si ngl e Judge and held that the order was passed in clear
violation of the principles of natural justice.

2. In the said appeals, stand of the Union of Indiais that
show cause notice was issued to which reply was furni shed by
the respondent in each case and after consideration of the

same, the order of discharge was passed.

3. In the two appeal s, which were decided in favour of the
Union of India it was held that show cause notice was duly

i ssued and there was no reply. Against one such order G vi
Appeal No. 2670 of 2002 has been fil ed.

4. Learned counsel for the appellant-Union of |India
submitted that the original records were produced before the
Hi gh Court. They clearly indicate that show cause notice was

i ssued which fact was not di sputed by the respondents. The
fact that each of such respondents had replied is al so not
disputed. It is the stand of the Union of India that both

| earned Single Judge and the Division Bench went wong in

hol ding that wi thout consideration of the replies the order of
di scharge had been passed.

5. In one of the appeals i.e. Civil Appeal No. 2668 of 2002
| earned counsel for the respondents subnitted that the order
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of discharge does not indicate any consideration of the show
cause notice reply. In the other three cases, there is no
appear ance on behal f of the respondents.

6. In appeal filed by Santosh Singh i.e. Cvil Appeal No.
2670 of 2002 the H gh Court categorically found that show
cause notice was not responded to. There is no appearance

on behal f of the appellant when the matter was call ed.

7. It appears that the Habitual Ofenders’ Policy was
fornmul ated as a result of a project study on offences of
"absence wi thout |eave’ and other offences comrmitted by
Airnmen made by the Institute of Defence Managenent, which
brought out the salient features regarding the existence of
habi tual of fenders anongst Airmen in Indian Air Force. It was
found that there was a specific hard core group of airmen in
the Air Force who have been contributing regularly and
predom nantly to the annual offence statistics in the Air Force,
year after year. Thi's group of Airnen have been a strong
source of adverse influence on the general discipline of other
Airmen in-the service. Sone adverse effects noticed were as
fol | ows:

(a) serious adverse effect and influence on the genera
noral e and di scipline, especially on the young

airmen joining various units fromthe training

centers.

(b) Unit |evel adnministration was kept pre-occupied

with these chronic in discipline cases inpinging on

time which was ot herwise required for constructive

activity.

(c) Very often, at sone stage or the other, airnmen from
this group were found to commit serious of fences

not only within but also outside the Air Force,

thereby tarnishing the inage of the service, and

(d) I nvariably many of these airnen were not
performng well in their trades al so.
8. Hence, their overall contribution to the service was

negligi ble. By passage of tine, some of these airmen have been
pronmot ed and have attai ned the ranks of a senior Non-

Conmmi ssioned O ficers’ and thus, such senior staff were very
poor exanple to others particularly the younger Airmen. Thus,
having regard to the existence of habitual offenders anongst
the airmen and the adverse effects of their repetitive acts of

i ndi sci pline which underm ned the general discipline and
adnministration of the Indian Air Force. Air Head quarters
decided to lay down the Habitual O fenders Policy for

di schargi ng such Airman prescribing the guidelines to dea
firmy with such habitual offenders. In paragraph 4 of the said
policy it was prescribed that those airnen; who net any one of
the followi ng individual criteria were to be treated as habitua
of fenders and consi dered for discharge under Rule 15(2)(g)(ii)
of the Air Force Rules, 1969 (in short the "Rules"):

(a) Total number of punishnent entries six
and above (including Red and Bl ack ink
entries);

(b) Four Red ink punishnment entries; and

(c) Four puni shrment entries (Red and Bl ack
ink entries includes) for repeated comm ssion

of any one specific type of offence such as dis-
obedi ence, insubordination, AW, breaking out

of camp, offence involving al cohol, ness

i ndi sci pline, use of abusive/threatening

| anguage.
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9. That the red ink entries are for punishnent higher in the
scal e of the punishnent under Section 82 of the Air Force Act,
1982 (in short the "Act’) while the black ink entries are for

puni shent |lower in scale in Section 82. The detailed actions

and procedure which were required to be followed to

i mpl enent the policy for discharge are given in the appendix to
the policy which was known as the "Procedure for Discharge".
Habi t ual of fenders who were not found suitable for retention

in service were initially placed in two categories, (a) habitua

of fenders who have al ready crossed the criteria as |aid down

vi de paragraph 4 (a), (b) and (c) of the policy guidelines, and (b)
of fenders who are on the threshold. Warning had to be given

as per the procedure to an Airman who was on the threshold

and he was called upon to inmprove his conduct and behavi our

and that in case he commtted any further offence, and cane

within the purview of an habitual offender he would be liable

to be discharged. In case he conmits any further offence then
woul d be given a show cause notice and, thereafter discharge

was to be ordered by the conpetent authority under Rule

15(2) (g) (i)

10. As noted above, policy for discharge of habitual offender
was considered by this Court in A K Bakshi’'s case (supra).

After analyzing the poliecy, it was observed that the whol e idea
underlying the policy was to weed out the indisciplined

personnel fromthe force. It was further observed that it was a
di scharge sinplicitor and as such it cannot be held as

term nation of service by way of punishnent for m sconduct.

11. The material s .rel evant-for the consideration of the reply
given by the concerned officials are part of the record. There is
no dispute that the original records were produced before the

H gh Court. Though in the discharge order there is no specific
reference to the consideration by the appropriate authority, as

a matter of fact the reply in each case was considered. After

due consideration of the reply, the recomendati on was 't hat

the AOP may be pl eased to approve the di scharge of concerned
officials as unsuitable for retention in service. Various officials
considered the natter and the AOP accepted the

recomendati on for di scharge under Rule 15(2)(g)(ii) of the

Rul es. Thereafter, discharge order was passed where it is
categorically noted that the conpetent authority i.e. AOCP was

pl eased to accord the approval of discharge of the concerned
officials fromservice. In the discharge order it is also stated
that instructions on discharge of a airnman as contained in

AFO 291/ 77, 40/89 and the letter of the Air Force Records

Ofice dated 28.11.1991 were strictly conplied with. Above

bei ng the position, the | earned Single Judge and the Division
Bench were wong in holding that the reply given to the show
cause notice was not considered. The factual scenario is to the
contrary.

12. Above being the position, the judgnents of the |earned
Si ngl e Judge and the Division Bench cannot be naintained
and are set aside in each case.

13. So far as Civil Appeal No.2670 of 2002 is concerned there
i s no appearance on behalf of the appellant when the matter

was called. In fact, he had filed an affidavit in response to the
show cause notice and he had stated that he had no

expl anation to offer and that he had no clarification. That

bei ng so, |earned Single Judge was not justified in allowi ng his
wit petition. The Division Bench of the H gh Court was

justified in allow ng the Special Appeal so far as he is
concerned. In his case the order of the Hi gh Court needs no
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i nterference.

14. In the ultinate result, Civil Appeal No.2670 of 2002 is
di smissed while the other appeals are allowed. There shall be
no order as to costs.




