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Lokeshwar Si ngh Panta, J.

1. Leave granted.

2. The usual question as regards determ nation of inter se
seniority between Direct Recruits (DRs) and Departnenta

Pronmot ees (DPs) once again falls for consideration in these two
appeal s by special |eave, therefore, for the sake of

conveni ence, they are being heard and decided by this

conmon j udgmrent .

3. These appeal s are directed agai nst the judgnent and
order of the Hi gh Court of Delhi dated 14th Novenber, 2006 in
C.WP. No. 4058/2002; C.WP. No. 4458/2002; C.WP. No.

5396/ 2002 and C.WP. No. 62/2003 and order dated 15th

January, 2007 in C WP. No. 18073/2005, whereby and

wher eunder the order dated 1st April, 2002 in O A No.

1356/ 1997 (Sm.Ammini Rajan & Ors. v. Union of India & Os.)

of the Central Adnministrative Tribunal, Principal” Bench, New
Del hi, is set aside.

4. The Central Adm nistrative Tribunal (hereinafter referred
to as "the Tribunal") allowed the said OA filed by Snt

Ammini Rajan & Ors. challenging the Select List of Assistants
for pronotion to the grade of Assistant Civilian Staff Oficers
(hereinafter referred to as "ACSGs") and Arned Forces
Headquarters(AFHQ Civil Services for the years 1977, 1978

and 1979 which was circulated vide letter dated 2nd July,

1996; the Select List for the year 1980 which was circul ated
vide another letter dated 20.09.1996; the Select List for the
year 1981 circulated vide letter dated 20.11. 1996 and al so the
Sel ect List of 1982 circulated vide letter dated 14.03.1997.
The applicants were al so aggri eved by the consequentia
Seniority List of ACSGs of AFHQ Civil Services prepared by the
Departmental Promotion Committee (for short "the DPC') for

the years 1988-89 and 1989-90 respectively for pronotion to
further grade of Cvilian Staff Oficers (CSGs). Based on the
revised Select List in the grade of ACSCs, the claimof the
applicants was that the Select List and the Seniority List for
promotion to the grade of CSOs were drawn in contravention
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of the directions given by the Tribunal in TA No.356/1985 (CW
3/78) rendered in Shri MG Bansal & Os. v. Union of India &
Os. on 20th Novenber, 1992 and also in violation of AFHQ
Cvil Services Rules, 1968.

5. The Tribunal, on consideration of the entire material on
record, disposed of O A No. 1356 of 1997 (Snt. Anmn
Rajan’s case) with the followi ng directions:-

(i) | mpugned orders Annexure-A-1 and A-2

are quashed. The respondents are directed

to determine the seniority between the

direct recruits and pronmptees regularly

appoi nted/ promoted within their

respective quota by counting the |length of
continuous officiation in the grade of

ACSO fromtheir respective appointnent to

the substantive vacancies within their

guota in accordance with 'the Rule 16(7) of

the AFHQ Rul es and Schedule I11 of the

Rules.  In the case of pronotees ACSO, the

| ength of continuous officiation inthe

grade wi Il _be determned fromthe date

when they are pronoted in substantive

vacancies in their lawful quota. In case of

direct recruits ACSO, their seniority shal

be determ ned fromthe year in which they

joined the service. Mhile deternining

seniority, respondents are directed to

adhere to the DPC year in case of pronotee

officer and to retain.as 1st COctober to 30th

of Septenber of the follow ng year as

provided in the rul es/regul ations.

(ii) Respondents are further directed to

prepare single Select List in a year for the

ACSO grade and they cannot report to two

separate lists for the purpose of nerely

identifying the Note (2) Schedule 11l

vacancies as the rules do not envisage the

sane.

(iii) Respondents are further directed that the
vacanci es of DR quota may be carried

forward but while determning the

seniority the slots of the vacancies |eft

unfilled by the DR quota shall not be

carried forward for the purpose of

determnining seniority.

(iv) It is further directed that after finalizing
the seniority list, the department shal

prepare eligibility lists for the purpose of
pronotion to the next higher grade.

(v) These directions nmay be inpl enented

within a period of 6 nonths fromthe date

of receipt of a copy of this order. No costs.

6. Aggrieved by the order of the Tribunal, the AFHQ (DRs)
Cvil Service Oficers’ Association filed Wit Petition No. 4058
of 2002, the Union of India filed separate Wit Petition No.
5396/ 2002 and sone of the Departmental Pronotees ACSCs,

namely, Shri K 'S. Dhingra and Smt. Anmini Rajan, filed WP.

Nos. 4458/ 2002 and 62/2003 respectively, whereas AFHQ

Cvil Services Oficers filed CWP. No. 18073/2005 in the Hi gh
Court of Delhi. The Division Bench of the Hi gh Court all owed
the Wit Petition Nos. 4058/ 2002 and 5396/ 2002 by an order
dated 14.11.2006 and set aside the order dated 01. 04. 2002
recorded by the Tribunal in OA No. 1356/1997 with further
direction to the respondent\026Union of India to deternine the
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i ssue of seniority in accordance with the judgrment of the
Tribunal in TA No. 356/1985 dated 20th November, 1992.

C.WP. No. 62/2003 and C.WP. No. 4458/2002 filed by the

DPs were dism ssed and CAP No. 18073/ 2005 was di sposed of

on 15.01. 2007 on the basis of direction in the above-said wit
petitions. These appeals, therefore, arise fromthe said

j udgrments and orders of the Hi gh Court.

7. The case of the parties is that prior to the year 1968, the
AFHQ Civil Services were governed by the executive

instructions as there were no statutory rul es governing the
service. On 1st March 1968, the Arned Forces Headquarters
Cvil Service Rules, 1968 (hereinafter referred to as "the

Rul es") were framed, wherein the services are classified in the
foll owi ng G ades: -

(a) Seni or Adm nistrative G ade

(b) Director
(c) Sel ection G ade (Senior-Civil Staff Oficer/Joint
Di rector)

(d) Cvil Staff Oficer/Deputy Director
(e) Assi'stant  Civilian Staff Oficer/Section Oficer
(initially designated as Superintendent)

(f) Assi st ant

Rule 16 of the said Rules deals with the seniority, which
provides that the relative seniority of the direct recruit and
pronot ees shall be regulated in accordance with the

provisions made in this behalf in the Third Schedul e. As per
the Third Schedul e of the Rules, all tenporary vacancies in the
grade of ACSO shall be filled by tenmporary pronotion from
anongst the Assistants by the nethod of selection. The Third
Schedul e further provides that substantive appointnent to

75% of the substantive vacancies shall be made in order of
seniority of the tenporary officers of the grade, who have
conpl eted the period of probation subject to the rejection of
unfit. 25% of the substantive vacancies shall be filled up by
the direct recruit through Cvil Service Exam nation conducted
by UPSC. As per Note (2) of Third Schedule, unfilled vacancies
of DR quota nmay be filled tenporarily by pronotion from
amongst Assistants by sel ection nethod.

8. Aggrieved by the Seniority List of 1977 published by the
Departnent, which was based on the principle of ante-dated
seniority in respect of ACSCs (DR), sone of the ACSGCs (DP)
filed Wit Petition No. 3/1978 titled as MG Bansal & Os. v.
Union of India & Ors. in the High Court of Delhi inter alia
praying for the following reliefs:-

(a) Respondent s have m sappli ed,

m sconstrued and msinterpreted Rule 16(7) as

wel |l as Third Schedul e particularly Note (2),

which violates Articles 14 and 16 of the

Constitution of India.

(b) The Quota Rul e has been applied

di scrimnately w thout having regard to the

approved servi ce.

(c) VWen the direct recruits were inducted in

the service, they were placed above

departmental pronotees who had been

pronoted much earlier. The said placing in the

seniority list was done irrespective of the date of

appoi ntnent of the direct recruits and they

could not be positioned higher than the

Depart nental Pronot ees.

9. After the constitution of the Central Adm nistrative
Tribunal in the year 1985, the wit petition was transferred to
the Tribunal and was nunbered as T.A No. 356/1985. The
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Tribunal by its order dated 2nd June, 1989 di sposed of the said
petition holding that the quota prescribed in the Rul es has not
br oken down and the seniority between the direct recruits and
pronot ees regul arly appoi nted/ promoted within their
respecti ve quota should be determ ned by the I ength of the
continuous officiation in the grade of ACSGs fromtheir
respective appointnent to the substantive vacanci es under
Third Schedul e.

10. It appears fromthe record that on 8th Novenber 1989,
the Union of India and some DR Officers filed two Specia
Leave Petitions before this Court against the order of the
Tri bunal dated 2nd June 1989. This Court by its order dated
20th July 1991 held that the CAT had deci ded the controversy
wi t hout adverting to the Rules applicable to the service,
particularly Note (2) in the Third Schedule and the natter
must, therefore, be decided afresh. Pursuant to the order of
this Court, the CAT again decided M G Bansal’'s case (supra)
by an order dated 20t h Novenber 1992 in the follow ng
manner: -

"(a) I't i's held that Rule 16(7) and Schedul e

Third so far as it relatesto appoi ntnent of

the pronotees and Direct Recruits in their

respecti ve quota and determ nation of

seniority on the basis of quota and rotais

hel d valid and these are not ultra vires of

Articles 14 and 16 of the Constitution of

I ndi a.

(b) Seniority between Direct Recruits and

Pronmot ees regul arly ‘appoi nt ed/ pronot ed

within their respective quota should be

determ ned by the | ength of the continuous

officiation in the grade of ACSO fromtheir

respecti ve appointnent to the substantive

vacanci es under Schedule Il withintheir

quota, i.e., in the case of pronotee ACSCs

the length of continuous officiation in the

grade will be reckoned fromthe date when

they are pronoted in substantive

vacanci es.

(c) To elucidate further, in the case of

temporarily appointed pronotee ACSGCs

under Note (2) of Schedule Ill of the rules

inthe direct recruit quota w. e.f. 1969

onwards till 1977 and al so thereafter their

seniority will be reckoned fromthe date

when they get a berth in the substantive

vacanci es of their 75% quota as envi saged

under Schedule Il of the Rules.

(d) The i ncunmbents bel onging to one source in

excess of their own quota and utilizing the

guota of the incunbents belonging to

anot her source will only officiate in the

promoted post. It is made clear that the

direct recruits when inducted as nom nees

of the UPSC, the pronptees in the quota of

the direct recruits on the basis of Note (2)

of the Rules of Schedule IIl will either be

reverted or will be absorbed in the

vacancies within their quota of subsequent

year. The period of officiation outside their

guota of either of their incunmbents from

ot her source will not count for their

seniority. |If an officer has been pronoted

within his quota, then it would be date of

confirmati on which would be rel evant for
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the officer’s seniority.
(e) When the pronotions are nade fromeither

of the sources, by direct recruitnent or by
departrental pronotion there shall be

due conpliance of the various instructions
and office menmorandum i ssued by the

Depart nent of Personnel and Training on
the reservation of vacancies for SC/ ST and
categories in the proportion directed in
the said instruction. The reservation
however, shall remain only at the tine of
appoi ntnent and not in the seniority inter
se of the Direct Recruits and pronptees
whi ch shall be fixed as laid down in Rule

16(7) read with Schedule Il and as
directed in the precedi ng sub-paras above.
(f) It is further directed that each quota, as

referred to in Schedule 3 of the Rules as to
be wor ked out i ndependently on_its own
force. " Direct recruit quota of ACSO which
is confined to substantive vacancies in the
grade can be filled by tenporarily

appoi nted Assistants by pronotion in the
grade of ACSO but wi thout giving them

any right of seniority on the basis of

conti nuous officiation on the vacancies
earmarked for Direct Recruits and indent

for which has been sent to the UPSC for

nom nation fromthe civil services

exam nation of a particular year. The

hopes and aspirations of the pronotees

af oresaid cannot be related to availability
of Direct Recruits filling their quota in that
particul ar year and only it can be when
there is total collapse and break down of
the quota for a nunber of years.

(9) None of the parties including the officia
respondents have given relevant data as to
when the actual pronotion of Assistants
were made to the tenporary cadre of ACSO

in the direct recruit quota under Note (2) of
Schedul e 3 the official respondents on the
ot her hand have taken the stand in the

chart quote in the body of the judgnent

that of such vacancies in the direct recruit
guota were left unfilled and have been
filled temporarily by the Assistant by
maki ng departnental pronotions and

since the exact nunber is not comng for

the and al so the position whether such
departmental pronotees were absorbed in

the subsequent vacancies within their

guota of 75%direct is issued to revise the
i mpugned seniority list in the |light of the
observations nmade in the above sub-paras

whi ch shall be made final after hearing the
obj ections on the sane and the petitioners,
who have since retired, shall be entitled to
any consequential benefits occasi oned on
account of the revision of the seniority |ist.
The i mpugned seniority list of 1977 shal
stand quashed to that extent. |In the

ci rcunst ances, the parties shall bear their
own costs."
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11. The Union of India, in the garb of inplenenting the
above-said order of the Tribunal in the case of MG Bansal
started splitting up vacancies fromthe year 1992 and

prepared two separate Sel ect Lists for each year retrospectively
for the grade of ACSGCs. One list was prepared in respect of
ACSQ(DPs) who al |l egedly were tenporarily appoi nted agai nst

the unfilled vacancies nmeant for ACSQ(DRs) as per Note (2) in
the Third Schedul e on the basis of cal endar year as agai nst
originally drawn period from1st Cctober to 30th Septenber

each year as provided in the Rules. It appears that prior to
the inplementation of the order in MG Bansal’'s case, draft
Seniority List issued in 1995 was based on the principle of
carrying forward of slots and ACSQ(DRs) were being given

about 10 to 15 years ante-dated seniority even when they have
not been hol ding any office in the service. Some of the ACSO
(DPs), nanely, Smt. Amm ni Rajan and others filed O A No.
1356/ 1997 before the Central Adm nistrative Tribuna
chal |l enging the redrawn Sel ect List for the years 1988-89 and
1989-90 in purported conpliance with the directions of MG
Bansal 's ‘case. The Tribunal by its order dated 1st April, 2002,
as noticed above, disposed of the said OA wth the above-said
directions.

12. The AFHQ Civil Services (DR Gazetted) Oficers’

Associ ation and others filed O A No. 2484/ 2004 before the
Tribunal. The Tribunal by its order dated 1lst Septenber, 2005
di smi ssed the said application holding that there is no
illegality in the preparation of Seniority List. Sonme of the
ACSOs(DRs) filed C.WP. No. 18073/2005 before the High

Court of Delhi chal 'enging the order of the Tribunal dated 1st
Sept enber, 2005 whi ch was al so al'l owed by the Hi gh Court

along with the above-nentioned wit petitions.

13. We have heard the | earned counsel for the parties, Shri
R Tanwar, President, AFHQ Civilian Oficers’ Association and
ot her parties in-person.

14. M. Paranjit Singh Patwalia, 1earned senior Advocate
appearing on behal f of the appellant- AFHQ | SOs SGCs (DP)

Associ ation contended that the Division Bench of the High

Court has lost sight of the fact that Rules 16(6) and 16(7) do
not provide carrying forward of slots, which were exanmined in
detail by the Central Administrative Tribunal in MG Bansal's
case. On the basis of the interpretation of the said Rules, the
CAT had fixed the seniority of DR and DP ACSCs based on-the

| ength of continuous officiation and the Hi gh Court could not
have reversed the judgment of MG Bansal’'s case which had
attained finality after the dism ssal of the SLP-by the Hon' ble
Supreme Court. He next contended that in the Smt. Amm ni

Raj an’s case, the main claimwas only for the.inplenmentation

of the order recorded by the CAT in MG Bansal’'s case and
other reliefs were ancillary in substance. According to the

| earned counsel, one of the main issues agitated in the case of
M G Bansal was that DR ACSCs, who joined |later in point of
time, were nade seniors to the pronotees ACSGs, who were
regularly pronoted earlier to the DR ACSGs. The situation

had occurred due to the assignnment of antedated seniority,
i.e., giving seniority fromthe date of occurrence of vacancy to
DR ACSCs and as the Central Governnent has wongly

i mpl enented the observations contained in para 25(b) of MG
Bansal 's case, which resulted in filing of the petition by Snt
Ammi ni Raj an and ot her DR ACSGs, which came to be deci ded

by the CAT in favour of Sm. Amm ni Rajan and others, relying
upon the judgnent of the CAT in MG Bansal’s case. He also
contended that if the vacant slots of DR vacancies are carried
forward, as directed in the inpugned judgnments of the High
Court, the direct recruits will get an undue advantage of nore
than 12 years of ante-dated seniority w thout hol ding the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of

17

office. He next subnmitted that the fundanental principle of
determ nation of seniority between direct recruits and

pronot ees regul arly appoi nted/ promoted within their

respecti ve quota should be determ ned by the | ength of
continuous officiation in the grade of ACSGs fromtheir
respecti ve appoi ntnent to the substantive vacanci es under
Third Schedul e of the Rules within their quota and the

i mpugned judgnent of the High Court observing in paras 13

and 16 to carry forward vacant slots of direct recruits is
conflicting with the final judgment of the CAT rendered in MG
Bansal ' s case which has directed the fixation of seniority
based on length of continuous officiation of direct recruits and
pr onot ees.

15. M. L.N Rao, |learned senior Advocate, resisting the
af oresai d subni ssions, argued that the judgnent of the H gh
Court cannot be found faulty on any ground and the seniority
inter se between the direct recruits and departnenta

pronotees has to be determned in the ratio as prescribed in
the Third Schedul e of the Rules, which deals with the

subst anti've vacanci es w thout giving any benefit of |ength of
the continuous officiationin the grade of ACSGs fromthe
respecti ve appointnent to the substantive vacanci es under
Schedul e Three to the Rules within their quota.

16. M. Rakesh Khanna, |earned senior Advocate appearing
on behal f of the respondents-AFHQ Civilian Oficers’

Associ ation and M. P. Vishwanath Shetty, |earned senior
Advocat e appearing on behal f of the Uni on of ‘I ndia, have
sought to support the judgnment of the H gh Court and

contended that the pronotees ACSGCs appointed under Note (2)

of the Third Schedul e cannot get the benefit of continuous
officiation in the grade of ACSGCs. They al so submitted that
the seniority of pronotees anong thenselves was determn ned
under Rule 16(5), i.e. in the order in which they were

appoi nted in substantive vacanciesin their quota and the inter
se seniority of the DRs anobng thensel ves was determ ned as

per the Rule 16(6) in the order of merit in which they were
placed in the conpetitive exam nation. According to the

| earned counsel, the actual date of joining in the post had no
bearing on fixation of seniority anpbng the pronotees and

direct recruits thenselves and inter se seniority of DRs and
DPs appoi nted agai nst the substantive vacancies in their own
guota was determ ned on the basis of rotation of vacancies
between DRs and DPs in the ratio of 75%: 25% w t hout

al l owi ng | apsi ng of vacancies either from DRs or DPs quota.

17. In support of the respective contentions, the Iearned
counsel for the parties have relied upon certain decisions of
this Court, which we shall deal and consider in the |ater part
of the judgnent.

18. After a perusal of the facts involved here and having
heard the parties at length, we feel that the issues that need to
be addressed by us in this case are: -

(i) Whether seniority between Direct Recruits and Pronptees
regul arly appoi nted/ pronoted within their respective quota
shoul d be determ ned by the I ength of the continuous
officiation in the grade of ACSO fromtheir respective

appoi ntnent to the substantive vacanci es under Schedule Il of
the Rules within their quota, i.e., in the case of pronotee
ACSCs the length of continuous officiation in the grade will be
reckoned fromthe date when they are pronoted in substantive
vacancies in their quota.

(ii) Whether the incunbents belonging to one source in excess
of their own quota and utilizing the quota of the incunbents
bel ongi ng to another source will only officiate in the pronoted
post. The direct recruits when inducted in service through

sel ection by the UPSC, the pronobtees in the quota of the direct
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recruits on the basis of Note (2) of the Rules of Schedule Il wll
either be reverted or will be absorbed in the vacancies wthin
their quota of subsequent year and the period of officiation
outside their quota of either of the incunbents from other

source will not count for their seniority.

19. For the purpose of determ nation of the above-said

points, we nmay notice the rel evant Rul es.

Rul e 13 deals with probation, which states that (1) Every

direct recruit shall initially be appointed on probation for two
years fromthe date of appointment and (2) Every person ot her
than a direct recruit shall, when appointed to the grade of

CSO, ACSO and Assistant, be on probation for a period of two
years fromthe date of such appointment. Rule 14 deals with
confirmati on of probationers. The quota between the direct
recruits and the pronotees is governed by Rule 16, which
reads as under: -

"16. Seniority:- (1) Al pernmanent offices
included in the initial constitution of a
Grade under Rule 9 shall rank senior to all
per sons substantively appoi nted to that

Grade with effect fromany date after the
appoi nted day, and all tenporary officers
included in the initial constitution of a
grade under that rule shall rank senior to
all tenporary officers appointed to that
Grade with effect fromany date after the
appoi nt ed day.

(2) The seniority inter se of pernanent
officers included in the initial constitution
of a Grade shall be regul ated in-the order

in which they are so appoi nt ed.

(3) The seniority inter se of tenporary
officers included in the initial constitution
of a Grade shall be regulated in the order

in which they are so appoi nt ed.

(4) The seniority inter se of officers

regul arly appointed to the grade of Joint
Director and Senior Cvilian Staff O ficer
before the coning into force of the Arned
Forces Headquarters Civil Service (Second
Amendnent) Rul es, 1975, shall be

regulated in the Selection Gade of the
Service in the follow ng order: -

(a) Oficers holding the posts of

Joint Directors in an officiating

capacity, arranged in the order of

their seniority in that G ade;

(b) O ficers holding the posts of

Senior Cvilian Staff Officers in a
substantive capacity, arranged in

the order of their seniority in that

G ade;

(c) Oficers holding the posts of

Senior Civilian Staff Oficers in an

of ficiating capacity, arranged in the

order of their seniority in that

G ade;

(5) Except as provided, in sub-rule (7), the
seniority of persons appointed to any grade
after the appointed day shall be

determ ned in the foll owi ng manner,

nanel y: -

(i) Permanent O ficers.- The

seniority inter se of officers

substantively appointed to the
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Grade after the appointed day shal

be regulated in the order in which

they are so appointed;

(ii) Tenporary O ficers.- The

seniority inter se of tenporary

of ficers appointed to the G ade

after the appointed day shall be

regul ated in the order of their

sel ection for such pronotion.

(6) Direct recruits shall be ranked inter se
in the order of merit in which they are

pl aced at a conpetitive exam nation on the
results of which they are recruited, the
recruits of an earlier exam nation being
ranked senior to those of a later

exam nation. On confirmation, their inter
se seniority shall ‘be regulated.in the order
in which they are so confirmed

Provi ded that the seniority of persons
recruited through the conpetitive

exam nations held by the Comm ssion \'026
(i) i n whose case offers of

appoi ntnent are revived after

bei ng cancel |l ed, or

(ii) who are not initially

appointed for valid reasons but are

appoi nted after the appoi ntnent of

candi dates recruited on the basis

of the results of the subsequent

exam nati on or exam nations,

shal | be such as nay be determ ned by the
Governnment in consultation with the
Comm ssi on.

(7) The relative seniority of the direct
recruits to a Grade and persons appoi nted
to the Grade by departmental pronotion
shal |l be regulated in accordance with the
provi sions made in this behalf in the Third
Schedul e.

(8) Al officers substantively appointed to
any Grade shall rank senior to those
hol di ng tenporary or officiating

appoi ntnents in that G ade.

20. Rule 2(p) defines "temporary officer" to mean a person
hol ding a tenporary or officiating appointnment in that G ade
on the basis of his being regularly approved for such

appoi ntnent. Rule 2(1) defines "permanent officer" to nean a
person who has been substantively appointed to a substantive
vacancy in that grade. Rule 10 provides for future

mai nt enance of the service which states that the service shal
be maintained in future as indicated in the Third Schedul e.
Third Schedule of the Rules in relation to ACSO (Goup ’'B
Gazetted) reads as under: -

"Substantive vacanci es

(a) Subst antive appointnments to 75% of

substantive vacancies in the G ade shal

be made in the order of seniority of

temporary officers of the G ade, who have

conpl eted the period of probation

satisfactorily, subject to the rejection of

the unfit.

(b) 25% of the substantive vacancies

shall be filled by direct recruitnent on

the basis of conbi ned conpetitive
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exam nati on held by the Comm ssion for
recruitment to the Central Services,

Goup "A/Goup 'B, Assistant Cvilian
Staff Officers so recruited shall be
confirmed in the manner as indicated in
Rul e 14.

The relative seniority of the above
categories of officers shall be determ ned
according to the rotation of vacancies

bet ween depart nmental pronotees and

direct recruits which shall be based on
the quotas of vacancies reserved for
pronotion and direct recruitnent.

Note (1) Reservation of vacancies

agai nst the quota reserved for direct
recruitnent, for Schedul ed Castes and
Schedul ed Tri bes and released

Emer gency Commi ssi oned Officers and

Short Service Regular Comm ssi oned

O ficers shall be in accordance with the
rul es and orders issued by the

CGovernment fromtime to tinme.

(2) Subst antive vacancies at (b) may be
filled temporarily by pronotion from
anongst Assistants /on the basis of

sel ection. Such pronotions shall be

term nated when the nom nees of the

Conmi ssi on becone available to fil

the substantive vacancies."

Tenpor ary Vacanci es

Tenporary vacanci es in the G ade of
Assistant Civilian Staff Oficer shall be filled
by tenporary pronotion from anongst

Assi stants on the basis of selection.
Provided that if any person in the G ade of
Assistants is considered for pronotion to
the Grade of Assistant Cvilian Staff Oficer,
al | persons bel onging to Schedul ed Castes
or Schedul ed Tri bes who are senior to him
in that G ade, shall also be considered
notw t hst andi ng that they nmay not have
rendered five years’ continuous approved
service in that grade

21. On a plain reading of the above-extracted provisions of
Third Schedule, it is clear that substantive vacancies to the
extent of 75% shall be made in the order of seniority of
temporary officers of the Grade, who have conpleted the

peri od of probation successfully and 25% of the substantive
vacanci es shall be filled by direct recruitnment on the basis of
qual i fyi ng Combi ned Conpetitive Exam nation held by the

Commi ssion for recruitnment to the Central Services, Goup 'A
/Goup 'B. The relative seniority of the above categories of
of ficers shall be determ ned according to the rotation of
vacanci es between departnental pronotees appointed to the
substantive posts and direct recruits which shall be based on
the quota of vacancies reserved for each source. Note (2)
under the Third Schedul e of the Rul es provides that
"substantive vacanci es” nmeant for direct recruits may be filled
tenmporarily by pronotion from anongst Assistants on the

basi s of sel ection, but such pronotions shall be tern nated
when t he noni nees of the Conmi ssion becone available to fil

t he substantive vacancies in 25% quot a.

22. In the teeth of the relevant Rul es governing the relative

seniority inter se between DRs and DPs under Rule 16 and
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substanti ve appoi ntnents of ACSGs in the ratio of 75% under
clause (a) and appointnents of direct recruits to the Centra
Services Goup A / Goup 'B in the ratio of 25% as provi ded
in clause (b), the seniority list is required to be nmaintai ned by
the authority.

23. The seniority list of 1977 circul ated by the respondent -
Union of India inter se the DRs and DPs was under chall enge
before the Central Administrative Tribunal, Principal Bench
New Del hi, in T.A No.356/85 (C.W 3/78) titled Shri MG

Bansal & Ors. v. Union of India & Os., which was deci ded on
20.11.1992. In the said petition, Union of India had

submitted a Tabul ar Statenent showi ng details of substantive
vacancies in the grade of Assistant Civilian Staff Oficers and
fromthe perusal of the Chart, the Tribunal observed that

every time the vacanci es were cal cul ated and a requisition was
sent to the UPSC for sending nomi nees for appointnment as

direct recruits inthe ratio \026 15% SC, 7.5% ST and 25%

rel eased energency conmi ssion officers of the total nunber of
vacanci es, The Tribunal has found that all the direct recruits,
who were nom nated by the UPSC, did not join in that

particul ar _year. Before the Tribunal, the case of the
Interveners was that the quota has | apsed and cannot be

carried forward, whereas the case of the direct recruits was
that the quota rule had broken down as direct recruitnents

had not been nade for many years and on account of such
failure, fixation of seniority with reference to the rotationa
met hod was not avail able to be followed.~ The Tribunal, on
perusal of the Chart nade available to it by the Union of India,
observed that since 1969 till 1977 in each of the year, direct
recruits have joined the service, though in lesser number. In
1969, 10 direct recruits joined against the quota of 32; in
1970, 3 direct recruits joined against 13 vacanci es; whereas in
the year 1971, 11 direct recruits joined agai nst 16 vacanci es,
whereas in the year 1972, 16 direct recruits joined against 9
vacancies and in the year 1973, 8 direct recruits joined

agai nst 19 vacancies. Simlarly, in the year 1974, against 20
vacancies only 13 direct recruits(joined the service; in 1975,
29 direct recruits joined agai nst. 19 vacancies; in'1976, 17
direct recruits joined agai nst 25 vacancies and in the year
1977, 23 direct recruits joined against 14 vacancies. Thus,
there was a shortfall of direct recruits in joining the service in
their quota excepting in the years 1972 and 1975 where

persons in excess have joined than the earmarked quota as

per the rules. It was a specific case of the DPs before the
Tri bunal that no substantive/tenporary vacancy was kept
unfilled and these were filled by pronoting Assistants on

of ficiation tenporary basis in accordance with the provisions
of the Rules. Thus, there has been no break down of the

guota. The quota also to sone extent was not filled up to the
extent it was desired though UPSC has recommended

sufficient nunber of direct recruits, but because of certain
facts, all of themdid not join for the reasons best known to
them The record would al so show that the Union of India

have carried forward the unfilled vacancies of direct recruits to
the next year. The Chart would further show that in the year
bet ween 1968 and 1974, the direct recruits vacanci es were 87
inthe ratio of 25%in ternms of the rules and the vacancies
intimted to UPSC were 132. The UPSC nom nated 126

candi dat es, but 48 candi dates actually joined the service.

Thus, taking all these facts into account, the Tribunal has
rightly observed that there cannot be a case where the quota
has broken down; rather this is a case of distortion of the
guota. Note (2) to the Third Schedule referred to above
mandat es that substantive vacancies at (b) may be filled
temporarily by pronotion from anongst Assistants on the
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basi s of selection. Such pronotion shall be terni nated when
the nom nees of the Commi ssion woul d becone available to fil
the substantive vacancy. In the AFHQ Civil Servi ce,

promoti ons were made agai nst direct recruit vacancies after

the vacanci es had been notified to the Public Comm ssion.

The promptions were tenporary and the pronptees were given
seniority in accordance with Rule 16.5(ii) and after conpleting
their probation, they were confirmed only when substantive
vacanci es were found available in their quota. The inter se
seniority was, therefore, only between substantive vacancy
pronot ees and substantive direct recruits. Al pronotee
substantive ACSCs were assigned seniority under Rule 16(1),
whereas all direct recruits were assigned seniority under Rule
16.6. Thereafter, these two seniority lists of substantive
officers fromthe two sources of recruitnent are integrated
under Rule 16.7, i.e. in accordance with the well-known
principle of quotarota rule. Thus, it is evident that the late
i nduction of the direct recruits does not interfere with the
seniority of the pronotee officers under Rule 16.5.

24, Further, Note (2) to the Third Schedule is to be read with
Rule 11.1 of the Rules and the Regulations nade thereunder

so that substantive vacancies- shall be intimated to UPSC well
within tine. Note (2) is an enabling provision insofar as it

permts the Governnent to fill the vacancies tenporarily
through selection./ There is a mandate in Note (2) that these
pronotions will be term nated when the direct recruits woul d

join the post. Thus, by the tine the direct recruit had conme or
is likely to cone, such a pronotee who happens to occupy a
berth of the direct recruit by virtue of Note (2) to Schedul e
Third will normally, because of his seniority, get a berth in his
own quota. The order of the Tribunal shows that the

applicants and the interveners, however, could not furnish any
data to show that the pronotees, who are occupying the berth

of direct recruits under Note (2) tenporarily, were
subsequently got adjusted in the prescribed quota of
departnmental pronotees agai nst the substantive vacanci es.

On perusal, we find that no tine-limt is prescribed in Note (2)
during which such tenporarily pronbted Assistants to the

grade of ACSGCs in the quota of direct recruits can enjoy that
benefit. Note (2) only provides that whenever direct recruits
becorme avail abl e, the appoi ntnment of such pronotees shal

stand term nated. No other interpretation of Note (2) can be
possible. Note (2) to the Third Schedul e saf eguards the
interest of the direct recruits, who though are successful in
the Cvil Service Exam nation conducted by the UPSC and yet

are waiting for their appointnment as the appointment of the
direct recruits is bound to take some time. Merely because
there is late arrival of direct recruits, the quota reserved for
them cannot be taken as | apsed nor can it be taken to have |ed
to break down of the quota rule. The relevant rules, as
referred to above, clearly envisage that the continuous
officiation in a service without break also gives the benefit of
seniority, but in a case where the recruitment is fromtwo
sources and the quota is prescribed, then the person fromone
source cannot take the benefit available to the other source
within the quota. Thus, pronotees who have been pronoted
within their quota of 75% under the rules as prescribed under
Third Schedule read with Rule 16(7) of the Rules would get

the benefit of continuous officiation fromthe date of their
substantive appointnent to the grade of availability of a
substantive post and after having worked on tenporary basis

in the grade. Those who have been appointed tenporarily

under Note (2) fromthe cadre of Assistants to the grade of
Assistant Civilian Oficers tenmporarily, would not get the
benefit of their continuous officiation and shall be Iiable by
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operation of law to be reverted or there shall be deened
reversi on when the nom nees fromthe UPSC would join on the
recomendati ons of the UPSC. Such tenporary officers may

not actually face reversion because by the time the vacancies
of the next year may becone available in their quota of 75%

and they can very well, by virtue of their seniority, earn the
benefit of substantive appoi ntrent under the Third Schedul e.
25. Now, coming to the issue whether the H gh Court was

justified in granting relief to DRs Association in CAP No. 4058
of 2002 and Union of India v. Snt. Ammini Rajan & Ors. in Wit
Petition (C) No.5396 of 2002 by overl ooki ng and not properly
appreci ating the substance of the order recorded by the CAT in
Shri MG Bansal’'s case.  The High Court, by its inpugned

order dated 14.11.2006, has held that the order of the Centra
Admi ni strative Tribunal “in Snt.Anmini Rajan’s case is

contrary to its earlier decision dated 20.11.1992 passed in

M G Bansal’'s case. The Hi gh Court directed the issue of
seniority to be determined as it was done prior to Snt. Ammn
Raj an’s case was decided by the Tribunal. The H gh Court
further held that the direction of the CAT where it is held that
the seniority of DRs should be determned fromthe date of
joining and further that the unfilled vacancies and not the
slots can be carried forward, is contradictory to the decision of
the CAT in MG Bansal’s case. W are afraid to agree with the
reasoni ng of the Hi'gh Court. [|f such reasoning of the Hi gh
Court is accepted, the consequences woul'd be that the draft
seniority list of ACSCs woul d be taken as it stood on

01. 05. 1995, which was chal |l enged before the Tribunal in O A
filed by Smt. Amm ni. Rajan and others as the draft seniority |ist
was not settled in ternms of the decision of the CAT in MG
Bansal 's case, which admttedly has attained finality. The

j udgrment of the High Court setting aside the order of the
Tribunal in Smt. Amm ni Rajan’s case woul d plainly anmount to
interference with the decision of the CAT in MG Bansal’'s case
and further if the order of the H gh Court is given effect to, the
result thereof would be that the DRs. shall be permtted to
take advantage of nore than 12 years of ante-dated seniority

wi t hout hol ding an office. The petition filed by Snt. Anm ni
Rajan was prinarily seeking inplenmentation of the earlier
decision of the CAT in Shri MG Bansal's case. On bare

exam nati on of the decision of the CAT rendered in Snt

Ammi ni Raj an’ case, we find no discrepancy, no contradiction

or overl apping or inconsistency whatsoever in the said order

as conpared to the earlier decision of the CAT in Shri MG
Bansal 's case. Therefore, the order of the H gh Court, in our
view, is erroneous as the Hi gh Court has committed an error

i n understandi ng and appreciating the gist of the order
recorded by the CAT in Snt. Ammini Rajan’s case.

26. M. Paranjit Singh Patwalia, |earned senior Advocate
appearing on behal f of the appellant-AFHQ | SCs SGs (DP)

Associ ation, in support of his subm ssions, placed reliance
upon the case of Suraj Prakash Gupta & Ors. v. State of J & K
& Ors. [(2000) 7 SCC 561]. |In the said case, this Court while
dealing with a situation of giving direct recruitnent

appoi ntnent ante-dated fromthe date of occurrence of a

vacancy in the direct recruitnent quota, even if on that date
the said person was not directly recruited. The Court, in
answer to Point No.4, held as under

"Point 4

Direct recruits cannot clai m appoi ntnent
fromdate of vacancy in quota before their
sel ection

80. W& have next to refer to one other
contention raised by the respondent
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direct recruits. They clainmed that the
direct recruitnment appointnment can be
ante-dated fromthe date of occurrence of
a vacancy in the direct recruitnent

guota, even if on that date the said
person was not directly recruited. It was
submitted that if the pronotees occupied
the quota belonging to direct recruits
they had to be pushed down, whenever
direct recruitment was nade. Once they
were so pushed down, even if the direct
recruit cane later, he should be put in
the direct recruit slot fromthe date on
whi ch such a sl ot was availabl e under the
direct recruitment quota.

81. This contention, in our view, cannot
be accepted. The reason as to why this
argunent is wong is that in service
jurisprudence, a direct recruit ' can claim
seniority only fromthe date of his regular
appoi ntnent. He cannot claimseniority
froma date when he was not borne in the
service. This principle is well settled. In
N. K. Chauhan v. State of CGujarat 14 (SCC
at p. 325, para 32) Krishna lyer, J.
st at ed:

Later direct recruits cannot claim

deenmed dates of appointnent for

seniority with effect fromthe time

when direct recruitnent vacancy

arose. Seniority will depend upon

| ength of service.

Again, in A Janardhana v. Union of India
25 it was held that a later direct recruit
cannot claimseniority froma date before
his birth in the service or when hewas in
school or college. Simlarly it was pointed
out in AN Pathak v. Secy. to the Govt.
(SCC at p. 767) that slots cannot be kept
reserved for direct recruits for
retrospective appointnents."

27. In State of Uttaranchal & Anr. v. Dinesh Kumar Sharma
[ (2007) 1 SCC 683], this Court has clearly held that the
seniority is to be reckoned not fromthe date when the vacancy
arose, but fromthe date on which the appointnment is nmade to
the post.

28. In M Subba Reddy & Anr., etc. v. A P. State Road
Transport Corporation & Ors. [(2004) 6 SCC 729], relied upon
by M. L. N Rao, |earned senior Advocate appearing on behal f
of AFHQ Civil Service (Direct Recruits-Gazetted) Oficers’
Associ ation, this Court while dealing with inter se seniority
bet ween direct recruits and pronotees to the posts of
Assistant Traffic Manager (for short "ATM') and Assi stant
Mechani cal Engi neer (for short "AME') in A P. State Road
Transport Corporation, held that rota rule is inbuilt in the
quota prescribed in Item 3, Annexure A (Section B) to A P.
SRTC Enpl oyees (Recruitnent) Regul ations, 1966 and coul d

not be deviated from |In that case, the appellant pronotees
were pronoted to the posts of ATMs/ AMES tenporarily under
Regul ation 30 as there were no direct recruits available. They
were pronoted subject to being reverted to substantive posts
on approved candi dates becom ng avail abl e. Regul ation 34(6)
states that the revertees shall subsequently be considered for
repronotion agai nst the quota of vacancies reserved for
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pronot ees. Therefore, one has to read Regulation 3 of the A P.
SRTC Enpl oyees (Service) Regulations, 1964 with Regul ations

30 and 34 of the Recruitment Regulations. It is only when

such revertees are repronmoted as per Regul ation 34, they can

be deemed to have been appointed to the posts of ATM or

AME. Therefore, when the appellants were tentatively

appointed to the post of ATMs/AMES originally for want of
direct recruits and to the posts reserved for direct recruits, it
cannot be said that they were first appointed to that category
wi thin the nmeani ng of Regul ation 3 of the Service Regul ations.
Therefore, seniority had to be fixed between the direct recruits
and the pronotees strictly in accordance with the quota
provided for in Item 3 of Annexure 'A (Section B). The said
Regul ati ons prescribe a quota of 1:1, which leads to rota for
confirmation. The contention of the appellants before this
Court was that they had a right to be pronbted within their
guota during the years 1981 to 1987, when vacancies for

pronot ees’ quota becanme available. M Subba Reddy,

appel l ant /i n that case, was regularized from 27.12.1986 vide
order dated9.9.1988, when no direct recruits were avail able
and, therefore, it was inproper for the Corporation to place
direct recruits above the pronotees. The appellant subnmitted
that in such a case the quota in Item 3(1) of Annexure 'A to
the Recruitment Rul es would not apply; that the said item
prescribed only quota and not rota for seniority and that the
direct recruits could not claimappointnment fromthe date of
vacancy in their quota before their selecton.. They added that
seniority was dealt with only by Regulation 3 of the Service
Regul ati ons, 1964 and not by Regul ation 34 of the

Recrui tment Regul ations, 1966. That in viewof the 15.9.1995
amendment, Regul ation 34 referred to only allocation of

vacancy and not for determination of seniority. A total ban for
direct recruitnment was inposed by the State fromthe year

1977 to 1988 and, thus, the purported quota-and-rota rule
contained in Item 3 of Annexure “A could not have been given
effect to. The majority view of this Court was that where there
is inaction on the part of the Governnment or enployer or

i nposed ban on direct recruitment in filling up the posts

nmeant for direct recruits, it cannot be held that the quota has
broken down. We, with respect, do not support the view of the

| earned Judges that in the facts and circunstances of the case
the quota has not broken down because of inaction on the

part of the Governnent in inposing ban in filling up the posts
neant for direct recruits. The appellants in the said case were
promoted in a regular manner having been regul arized in

service with retrospective effect. Their services were not
regul arized fromthe date of their initial ad hoc prompotion but
with effect fromthe date when the vacanci es becane avail abl e.
Their services after regularization would not be by way of a
stop-gap arrangenent. The direct recruits who were appointed

in the years 1990 and 1991, in terns of Item 3 of Annexure 'A
woul d be considered to have been appointed only after their
successful conpletion of training. They were borne in the
cadre in the years 1990-91 and, thus, prior thereto they

cannot claimseniority. The learned third Judge, dissenting
with the | earned two Judges, has held that the direct recruit
can claimseniority fromthe date of his regul ar appoi ntment,
he cannot claimseniority froma date when he was not borne

in the service. Thus, the direct recruits of 1990 and 1991, by
reason of the inpugned seniority list, could not have been

pl aced over and above the appel | ants-pronot ees because the
purported quota and rota rule contained in Item 3 of Annexure
"A" could not have been given effect to because the State
CGovernment had i nmposed total ban for direct recruitnent from
the year 1977 to 1988. In such a situation, the said quota
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rul e becane inoperative. W agree with the dissenting view of
the | earned Judge that in the facts of the case, the quota rule
becane i noperative because the direct recruits were borne in
the cadre when they were appoi nted agai nst the vacancies

meant for them Therefore, the mgjority viewin M Subba
Reddy & Anr., etc. (supra) is of no assistance to the AFHQ G vi
Service (Direct Recruits) Oficers Association as the relative
seniority between the direct recruits and regul arly appointed/
pronot ed candidates within their respective quota, in the
present case, shall be determi ned by the I ength of the
continuous officiation in the grade of ACSO fromtheir
respecti ve appoi ntnent to the substantive vacancies in terns
of Schedule Third within their quota as held by the CAT in

M G Bansal's case, which has attained finality after disnissa
of the SLPs filed against the said order of the Tribunal

29. M. Rakesh Khanna, | earned seni or Advocate appearing
on behal f of sone of the respondents, in support of his

subm ssions, has placed reliance upon the case of O P. Singla
& Anr., etc. v. Union of India & Os. [(1984) 4 SCC 450] inter
alia contending that for determ ning an equitable rule of
seniority between direct recruits and pronotees, attenpt nust
be made to minimse, as far as possible, the inequities and
disparities in terms of the rota-quota rule which has broken
down in this case. In the said case, this Court has held that
the seniority of DRs and Pronotees appoi nted under the

rel evant rul es nust be determ ned according to the dates of
which direct recruits were appointed to their respective posts
and the dates fromwhich the pronotees have been of ficiating
continuously either in tenporary posts created in the service
or in substantive vacancies to which they were appointed in a
tenmporary capacity. The said decision, in our view, is of no
assistance to the contesting parties represented by M. Rakesh

Khanna, | earned senior counsel, in the facts and
ci rcunst ances of the present cases.
30. In Arvinder Singh Bains'v. State of Punjab & Ors. [(2006)

6 SCC 673], relied upon by M. Siddarth Dave, Advocate, the

i ssue before this Court related to the inter-relation between
Rul es 18 and 21 of the Punjab Civil Services (Executive

Branch) (Class |I) Rules, 1976. On consideration-of the factual
situation of the case and the rul es governing the services of
the enpl oyees, this Court said that rota and quota mnust
necessarily be reflected in the seniority list and any seniority
list prepared in violation of rota and quota is bound to be
negated. The Court found in the said case that the action of
the respondents in determining the seniority is clearly in tota
di sregard of rota-quota rule prescribed in Rule 18 of the 1976
Rul es and, therefore, wit of mandanus was issuedto the
respondents directing themto prepare the seniority list of the
appel l ants who belong to the PCS (EB) in accordance wth

Rule 18 and read with Rule 21 of the 1976 Rul es by fi xing
seniority according to the roster prescribed under “Rul e 18 of
the 1976 Rul es.

31. In Gonal Bi hi mappa v. State of Karnataka & Ors. [1987
Suppl . 207] relied upon by M. P. Vishwanath Shetty, |earned
seni or Advocate appearing on behalf of the Union of India, this
Court held that the quota rules has to be strictly enforced and
it is not open to the authorities to neddle with it on the
ground of adm nistrative exigencies. Further, in that case the
schene in force relating to the services for fixing inter se
seniority took into account the filling up of the vacancies in
the service fromthe two sources on the basis of the quota and
fixation of inter se seniority in the gradation list has to be
wor ked out on the basis of quota. There cannot be any doubt

or quarrel to the well-settled law that inter se seniority
between direct recruits and pronotees should be fixed on the
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basi s of quota-and-rota rule/instructions governing the service
conditions of the enployees.

32. In the light of the above factual situation, service rules
governing the conditions of service of enployees and the
settled proposition of law, we are of the opinion that the

j udgrment and order dated 14.11.2006 in C WP.

No. 4058/ 2002, CWP No. 5396/ 2002 and subsequent judgnment

dat ed 15.01.2007 in CWP No. 18073/2005 of the Hi gh Court of

Del hi passed in AFHQ Civil Service Oficers Association v.
Union of India & Ors. are not sustainable and deserve to be set
aside to the extent of setting aside the order of the Tribunal in
Smt. Ammini Rajan’s case holding that the said order is
contrary to the earlier judgnent of the CAT dated 20.11.1992
recorded in MG Bansal’'s case. This view of the H gh Court
apparently appears to be contrary and contradictory to the

j udgrment and order of the CAT dated 20.11.1992 passed in

T.A. No.356/1985 (CW 3/1978) titled Shri MG Bansal & Os.

v. Union of India & Ors. in which the inpugned seniority list of
1977 stood quashed and the respondent(s)-authority were
directed to i npl enent the said judgnent in terns of the
observations/directions contained in paragraph 25 of the said
judgrment. The judgment of the CAT in MG Bansal’'s case has
attained finality when two SLPs filed by the DRs agai nst the
sai d judgnent canme to be dism ssed by this Court on

20.01.1995. Consequently, the Wit Petition CW

No. 4058/ 2002 of the AFHQ Civil Service (D rect Recruits-
Gazetted) Oficers’ Association and CWP No. 5396/ 2002

preferred by Union of |India against the order of the CAT in OA
No. 1356/ 1997 titled Snt. Anmini Rajan & Os. v. Union of

India & Os. are dismssed. CW No.62/2003 and CWP

No. 4458/ 2002 filed by the DPs shall stand all owed

accordingly. CW, No.18073/2005 shall also stand disposed of
internms of this judgnment. As the dispute and controversy
relating to inter se seniority between the DPs and DRs has
remai ned unsettled and is |ingering over the past many years,
the respondent-authority is directed to deternmine and settle
the seniority list in strict conpliance and spirit of the

j udgrment of the CAT dated 20.11.1992 in TA No. 356/ 1985
(CW3/1978) rendered in Shri MG Bansal & Ors. v. Union of

India & Os. The directions so contained in-the said judgnment
shall be carried out within three nonths fromthe date of this

j udgrent .

33. For the reasons stated above, the appeals are allowed to

the extent indicated above. However, in the facts and
circunst ances of the case, the parties are left to bear their
own costs.




