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1. Leave granted.

2. The facts have been taken from SLP) No.

15278/ 2006.

3 These appeals filed by the Union of India arise out of

the following facts : On 6.3.1996 the respondent Shakti
LPG Ltd. inported 1714.5 MI of boiler steel plates worth
Rs. 4.79 crores claimng that the said goods woul d be
utilized for the extension of their storage term nal at

Kaki nada. As the said inport could be entitled to a
concessional rate of duty on the production of the
appropriate certificates which were then not available with
the inporter, the goods were warehoused in one of the
bonded godowns of the Central Warehousi ng Corporation

on 30th May 1996 for an initial period of one-year. The
respondent thereafter applied for the extension of the

war ehousi ng period which was all owed by the

Conmi ssi oner, Custonms on 5th Septenber 1997 upto 31st

March 1998. A security deposit of about Rs.10, 00,000/ -
and an advance custons duty of about Rs.98,-00,000/-

were deposited with the department on 31st March 1998 but
the goods were still not cleared. From 1998 till 31st January
2001, several notices were sent to the respondent to cl ear
the goods or to pay the duty and during this period the

war ehousi ng period was extended six tinmes with the last
extension expiring on 31st January 2001. As the

respondent sought no further extension thereafter, the

af oresaid period came to an end. Several notices were
thereafter issued to the respondent under Section 72(1) of
the Custons Act, 1962 (hereinafter called the "Act") raising
a denmand of duty etc. As no reply was forthcomng, a notice
under section 72(2) of the Act was issued to the respondent
on 3rd Decenber 2001 for sale of the goods by auction so
as to recover of the outstanding dues. Interestingly,
however, the respondent vide his letter dated 31st Decenber
2004 al so surrendered the goods with the result that it
ceased to have any claimover them The auction of the
goods was duly advertised and it was actually held on the
28t h of Septenber 2005 and on the same day the

respondent made a request for perm ssion to re-export the
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goods under section 69(1) of the Act and for the cancellation
of the auction sale. The respondent also filed Wit Petition
No. 6907 of 2005 before the Bormbay Hi gh Court for

perm ssion to re-export the goods. This petition was

di sposed of by the Bombay Hi gh Court on 19th Cct ober

2005 directing the Comm ssioner to di spose of the
respondent’s application for re-export of the goods by a
reasoned order after hearing the petitioner. The persona
hearing was given to the respondent on 28th Novenber 2005
wherein it was proposed to export the goods to a unit
operating in the special econom c zone (SEZ) Pithampur in
Madhya Pradesh. The Chi ef Conmi ssioner by his order

dated 3rd January 2006 rejected the request of the
respondent to clear the goods for export to the SEZ without
paynment of the duty on the plea that such an export was
not envisaged as it was wi thin the country. This order was
chal | enged by the respondent in Wit Petition No.60 of 2006
bef ore the Bonmbay H gh Court once again praying that it be
permtted to export the goods outside I|ndia. This petition
was di smi'ssed as being devoid of nerit vide order dated
13th January 2006 and a Special Leave Petition against the
sai d order was di smssed by this Court on 3rd February

2006. Undeterred the respondent then noved an

application before the Bonbay H gh Court seeking a review

of the order dated 13th January 2006. Thi.s application too
was di sm ssed on the 22nd February 2006.” The respondent

t hen approached the Custons, Excise and Service Tax
Appel | ate Tribunal (CESTAT) by way of ‘an appea

chal | engi ng the order of the Chief Commi ssioner dated

3rd January 2006. This appeal too was di sm ssed as

wi t hdrawn on the request of the respondent. The

departnment thereupon initiated proceedings for the re-
auction of the goods on which the respondent submitted a
letter dated 8th June 2006 for permission to re-export the
goods to the UAE though wi thout any supporting

docunents. The re-auction was heldon 14th July 2006 and
the petitioner received a bid of Rs.3.78 crores which was
sufficient to neet only a part of the demand. On 18th July
2006 the respondent filed yet another Wit Petition No.

4655 of 2006 before the Bonmbay Hi gh Court for -a direction
to re-export the goods. This Wit Petition came up for
hearing before the H gh Court on 26th July 2006 and the

Hi gh Court directed the departnment to file a statenment as to
the expenses that had been incurred by it till date. The
department thereupon filed a detailed affidavit in the
Bonbay Hi gh Court pointing out the repeated defaults on
the part of the respondent and that the protracted
proceedings in one forumor the other had resulted in a
revenue | oss of Rs.8.55 crores. This Wit Petition was

di sposed of by the order dated 9th August 2006 by accepting
the undertaki ng of the respondent to re-export thetgoods by
14t h Sept enber 2006 without calling upon the respondent

to pay any duty. This order has been inpugned in the
present Special Leave Petition. The respondent thereafter
noved an application in CW No. 4655 of 2006 before the
Bonbay Hi gh Court seeking a clarification that the order
passed on 9th August 2006 was with consent of both

parties. The Division Bench in its order dated 14th February
2007 observed that though the order dated 9th August 2006
did not specifically say that it was an order by consent but
the understanding was that it was in fact so. This order
has been inpugned by the Union of India in the connected
Speci al Leave Petition No. 18978/2007 on the ground that

no consent had even been given by it at the time when the
order dated 9th August 2006 had been made by the Hi gh
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4, M. Gaurav Agrawal, the | earned counsel for the

appel l ants has rai sed several argunments before us during

the course of hearing. He has pointed out that the Act itself
did not visualize the extension of the bond period beyond

one year as per Section 61(1)(b) of the Act and that the
repeat ed extensions given to the respondent were, therefore,
not authorized by law. He has pl eaded that once the
maxi mum peri od of the bond had expired, the goods vested

in the Union of India under Section 72 and the inporters

were divested of all rights therein. He has, in addition,

poi nted out that vide letter dated 31st Decenber 2004 the
respondent had in fact surrendered all rights in the goods.
He has al so subnmitted that the H gh Court was not justified
ininterfering in the present litigation in favour of the
respondent as all the |egal and factual issues raised by the
respondent in the series of the earlier litigation it had
initiated, had been decided against it. 1In this connection
the | earned counsel has placed primary reliance on the

order of ‘the Chief Conm ssioner dated 3rd January 2006. It
has finally been pleaded that the respondent was not

entitled to claimany relief, either in lawor in equity as its
conduct had been absolutel y undesirabl e.

5. M. “Suni |- Kumar, the | earned senior counsel for the
respondent No. 1 has, however, argued that the nmin order

i mpugned in SLP No. 15278/ 2006 was i ndeed a consent

order and it had been so clarified by the High Court itself
and as such the question of any interference therein was to
be ruled out. He has in this situation placed reliance on the
judgrment of this Court in Roop Kumar vs. Mhan Thedan

(2003) 6 SCC 595. It has al so been urged by the |earned
counsel that several circulars had beenissued by the
departrment of Custons itself under section 151-A of the

Act which authorized the Conmi ssioner or-the Chief

Conmi ssioner to extend the bonding period fixed by section

61 and as these circulars were of binding force, as held by
this Court in Comm ssioner of Custons,Calcutta & Os.

V. Indian Gl Corpn. Ltd. & Anr. (2004) 3 SCC 488, 'the
primary argurment rai sed by the | earned appell ant’s counse
with regard to the maxi mum peri od of warehousing, had no
substance. It has also pointed out that the surrender
docunent dated 31st Decenber 2004 had been withdrawn

by the respondent vide |etter dated 21st Septenber 2005 on
the plea that it wanted to clear the goods and that an
application for this purpose had al so been nmade under

section 69 of the Act. |In answer to M. Agrawal’s plea it has
been subnmitted that it was not open to the Union of India to
contend that a circular issued by one of its officers was
contrary to the Statute in the Iight of the judgment in'the
case of Conmmi ssioner of Custons, Calcutta (supra).

6. We have heard the | earned counsel for the parties and
have gone through the record very carefully The matter
woul d turn on an exam nation of the various provisions of

the Act. Section 46 of the Act deals with entry of goods on
i nportation and war ehousi ng of the goods in certain

circunst ances. Section 47 deals with clearance of goods for
hone consunption. Section 48 postulates that in case any
goods inported into India are not cleared for hone
consunpti on or warehoused within thirty days fromthe

dat e of unloading, they may be sold by the proper officer
Sections 61 and 72 in so far as rel evant for our purpose are
reproduced bel ow

"Sec. 61. Peri od for which goods nay

remai n war ehoused. \026 (1) Any

war ehoused goods may be left in the
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war ehouse in which they are deposited or
i n any warehouse to which they nmay be

renoved, -

(a) in the case of capital goods intended
for use in any hundred per cent

export oriented undertaking, till the

expiry of five years;

(aa) in the case of goods other than
capital goods intended for use in

any hundred per cent, export-

oriented undertaking, till the expiry
of three years; and

(b) in the case of any other goods, till the
expiry of _one year,

after the date on which the proper officer
has made an order under section 60
permtting the deposit of the goods in a
war ehouse:

Provi ded that \026

(i) \ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.
(A \ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.
(B) \ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\005\ 005\ 005\ 005\ 005\ 005\ 005.
(ii) in the case of any goods

referred to in clause (b), if they
are likely to deteriorate, the

af oresai d peri od of one year

may be reduced by the

[ Comm ssi oner of Custons] to

such shorter period as he my
deemfit:

Sec. 72. Goods i nproperly removed from

war ehouse, etc. \026 (1) In any of the followng
cases, that is to say, -

(a) XXX XXX XXX XXX

(b) Wher e any warehoused goods have
not been renoved from a

war ehouse at the expiration of the

peri od during which such goods are
permtted under section 61 to

remain in a warehouse;

(c) XXX XXX XXX XXX
(d) XXX XXX XXX XXX

the proper officer nay demand, and the owner

of such goods shall forthwith pay, the ful

amount of duty chargeabl e on account of such
goods together wth all penalties, rent, interest
and ot her charges payable in respect of such
goods.

(2) If any owner fails to pay any anount
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demanded under sub-section(1), the proper

of ficer may, w thout prejudice to any other
renedy, cause to be detained and sold, after
notice to the owner (any transfer of the goods
notwi t hst andi ng) such sufficient portion of his
goods, if any in the warehouse, as the said

of ficer may select."

7. Concededly the present case would fall within the scope of
Section 61(1)(b). The facts show that the goods inported by
the respondent had been warehoused on 30th of May 1996
initially for a period of one year i.e. the nmaxi mum pernissible
peri od but which had nevert hel ess been extended tinme and

again on the request of the respondent upto 31st January 2001
whereafter no application for extension had been nade. It is
also clear to us fromthe letter dated 31st Decenber 2004 that
the respondent had- intimted that he was surrendering the
goods as the purpose for which they had been inported coul d
not be i npl enent ed. We are of the opinion that nerely
because t'he respondent thereafter withdrew the offer of
surrender woul-d not nmake any difference to its cause. M.
Suni |l Kumar, the |earned senior counsel has, however,
submitted that though the Statute did indeed fix the
maxi mum peri od of warehousing to be of one year, yet the
various circulars issued by the Board under section 151 (A) of
the Act had nmade a clear departure fromthe aforesaid
provisions. He has in particular placed reliance on circulars
dated 14th January 2003 and 29th July 2002 which dealt wth
the special grant of the warehousi ng period by the Chief
Comm ssi oner under Section 61.- The circul ar dated 14th
January 2003 is pre-faced by referring to the circul ar dated
29t h July 2002 and the renmarks that clarifications had been
sought whet her goods inported and bonded i n a warehouse

could be permitted to be cleared for export under section 69 of
the Act even though demand notices under section 72 had

been issued upon expiry of the initial or the extended period of
war ehousi ng.

The circular then goes on to read:

"The matter has been exami ned in the

Board. It has been decided that in case an

I mporter makes a request to pernmit re-export

of the goods under Section 69 of the Custons

Act, 1962, such a request may be all owed even

if the permtted period for bondi ng has expired

and demand notice has been issued, or it has

been decided to put the goods under auction

Before permtting re-export in each such case,

however, it will be necessary to extend the

peri od of warehousi ng under Section 61 of the

Custons Act to enable the Inmporter to export

the goods within the pernitted period of

war ehousi ng. "

8. The circular dated 29th July 2002 is, however, a genera
circul ar advising the Chief Comm ssioner to be liberal in
granting extension under section 61 of the Act. Relying on the
af orequot ed paragraph of the Crcular of 14th January 2003,

M. Sunil Kumar has argued that the maxi mum peri od

vi sual i zed under section 61 of the Act could, therefore, have
been exceeded. M. Gaurav Agrawal has raised a |larger issue -
whet her the circulars aforesaid could authorize a deviation
fromthe Statute itself but in the light of the peculiar facts of
the case we are not called upon to answer this question. W

note fromthe perusal of the circular dated 14th January 2003
that the request for re-export of the goods could be all owed
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even if the maxi mum period of warehousi ng had expired and
demand notices had been issued and even if it had been
decided to put the goods to auction. This circular obviously
woul d not apply to a situation where the goods had al ready
been put to auction. It is clear fromthe record that the first
auction of the goods had been fixed on the 28th Septenber
2005. However, vide letter dated 22nd Septenber 2005 the
respondent had requested the departnment to stop the auction
and to allow it to clear the goods on paynent of all charges
and promised to file the various docunments in one day but did
not do so and on the contrary once again vide letter dated 28th
Sept ember 2005 noved another application for re-export of the
goods. The auction of 28th Septenber 2005 was al so
chal | enged by the respondent in CWP No.6907/2005. This
petition was di sm ssed on 19th Cctober 2005 with a direction
that the application for re-export filed by the respondent be
di sposed of by the Chief Comni ssioner by a reasoned order

As al ready nentioned above, the Chief Conm ssioner vide his
order dated 3rd January 2006 rejected the prayer of the
petitioner for re-inport of the goods as being |egally untenable
and observing thus :

"Fromthe peculiar facts and

ci rcunmst ances of the case as detail ed above, it

is clear that the I nporter have no intention

what soever to clear the goods. Their sole aim

t hroughout there al nost a 'decade’ |ong period

has been to 'stall’ the disposal of these un-

cl eared tine-expired bonded goods. It is also

surprising to note that they have been taking

sel f-contradictory grounds to hanper the

di sposal of the goods. Once, they surrender

their title to the goods, then they come up with

a proposal to clear the same on paynent of

duty + interest |eviable thereon and again they

pl ead that they want to re-export the goods to

a SEZ Unit in Pitampur. All these

prevaricating and ever shifting stands taken by

them have resulted i n non-di sposal of the

ti me- expired bonded goods and non-realization

of val uabl e governnment revenue. These

docunented facts also clearly indicate that the

petitioner Inporters have not come with clean

hands an their sole objective has been nerely

to stop the disposal of val uabl e goods and a

huge amount of Revenue involved in it."

9. The Chi ef Comm ssioner finally concluded that there

was no nmerit in the request of the petitioner dated

28t h Sept enber 2005 to allow himany further extension of the

war ehousi ng period for re-export of the goods. This order was
chal | enged by the respondent in CWP No. 60 of 2006 which

too was dism ssed and the Special Leave Petition filed

thereafter was also dismssed. It is therefore clear fromthe
record that the circular dated 14th January 2003 woul d not

be applicable in the present case as the application for
extension of tine had been made on 22nd /28t h Sept enber

2005 when the auction was to be held on 28th Septenber,

2005 but had been stalled on account of the efforts of the
respondent and that the respondent cannot be permitted to

take advantage of its own wong and to say that though the
auction could not be finalized due its stalling efforts yet it was
entitled to fall back on the circular and to argue that the first
auction had not been held on 28th Septenber 2005 but on

14th July 2006. W are also of the opinion that the respondent
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havi ng surrendered its title in the goods vide letter dated 31st
Decenber 2004 it was not open to it to contend that this
surrender had been wi t hdrawn subsequently. |In the Iight of

the present circunstances the observations nmade in

Conmi ssi oner of Customs, Calcutta (supra) can have no
applicability.

10. We al so note that as the respondents’ plea for re-
export had been rejected upto the Suprenme Court on 3rd

February 2006 in cul m nation of the proceedings in CAP

No. 60 of 2006 in which all issues had been raised, no
interference is called for on this score as well.

11. We have al so considered the case of the respondent wth
regard to the consensual nature of the order of the H gh Court
dated 9th August, 2006. Notwi thstanding the clarification
given by the H gh Court on 14th February, 2007, we can see nho
consent on the part of the-Union of India or its counsel

12. W accordingly allow both appeals w thout any order as
to costs.




