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1. Chal l enge in this appeal is to the order passed by a
| earned Single Judge of the Al ahabad H-gh Court disnissing
the wit petition filed by the appellant questioning the
correctness of the Award dated 28.1.1998 passed in Industria
Di spute No. 111 of 1987 passed by the Presiding O ficer
Central Governnent Industrial Tribunal-cum Labour Court,
Kanpur, Utar Pradesh (in short, 'the Tribunal’). The award
was passed in the reference made by the Central Governnent,
M ni stry of Labour, referring the foll owing dispute for

adj udi cation of the Tribunal

"Whet her the action of the managenent of New

I ndi a Assurance Conpany Limted.in renoving Sri Vipin

Behari Lal Srivastava, typist, Allahabad from service

w. e . f. 15.6.1985, is legal and justified? |If not to what
relief the concerned workman is entitled?"

2. The controversy lies within a very narrow compass. The

respondent was working as a pernmanent typist at the

Al | ahabad branch of the appellant-New | ndia Assurance Co.
Ltd. Alleging that he had unauthorizedly renni ned absent for
nore than 600 days, a charge sheet was issued. An Enquiry
Oficer was appointed and after conpletion of enquiry and on
consi deration of the enquiry report, the respondent was
renoved from service by order dated 15.6.1985. Thereafter, a
di spute was rai sed and the reference was nade, as noted
above. The Tribunal cane to hold that during the period in
guestion, i.e., 25.9.1982 to 5.6.1984, the respondent. was
suffering from Tubercul osis and he had applied for nedica

| eave and since the managenent did not pass any order on-his
| eave applications, the concerned workman cannot be held
responsi bl e and, therefore, he was not absent unauthorizedly
fromduty. Accordingly, the order of renoval was set aside
and order was passed directing reinstatenent with full back
wages and consequential benefits including continuity of
service. The same was chal |l enged before the Hi gh Court. By
the i npugned order, the Hi gh Court observed that though the
respondent had remmi ned absent, his absence with | eave stood
condoned by virtue of the letter dated 3.8.1984 issued by the
Branch Manager of the appellant Conpany by which the
respondent was called back to work. It was further observed
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that the Tribunal had al so recorded that the nanagenent did

not pass any order on the | eave application and, therefore, it
had to be inplied that | eave had been sanctioned. But it was
noted that by virtue of a stay order passed in a wit petition
the proceedi ngs before the Tribunal had renai ned stayed for
about six years and, therefore, the respondent was not entitled
to back wages for the whole period, but was entitled from
28.1.1998 i.e. fromthe date of the award. A Letters Patent
Appeal was filed before the Division Bench of the H gh Court

whi ch di sm ssed hol ding the same to be not maintainable.

3. In the present appeal, the order passed by the | earned
Si ngl e Judge has been quest|oned

4, Learned counsel for the appellant submitted that there
was no condonation of the absence of the | eave as has been
noted by the Tribunal and the High Court; on the contrary, in
the letter in question it was categorically stated that the prayer
for | eave even without pay cannot be granted. Therefore, he

was directed to join the duty i mediately and failing which it
was to be presuned that he was not interested in the job and

it shall also be presunmed that he had abandoned the job. It

was al so pointed out that with a viewto test the correctness of
the stand that respondent was ailing, the Deputy Medica

Oficer was sent to the house of the respondent along with a
senior officer but the respondent was found absent and it was
gat hered that he was hale and healthy. Wth reference to the
relevant Rules, it is submitted that there was no scope for
claimng | eave as a matter of right and sick | eave can only be
granted on certain conditions being fulfilled which were not
fulfilled by the respondent.

5. In response, |earned counsel for the respondent
submitted that the respondent was suffering from
Tubercul osis for which there is anple material. The

authorities insisted on a certificate fromthe Chief Medica
Oficer but did not wite directly to the said Oficer though
requested by the respondent. Several applications for |eave
were nmade but they were not dealt with by the appellant and,
therefore, the Tribunal and the Hi gh Court were justified in
directing reinstatenent.

6. The main basis for conclusion of the H gh Court for
assum ng condonation of the absence is the letter dated
3.8.1984. The sane needs to be quoted in full. 1t reads as
fol | ows:

"THE NEW | NDI A ASSURANCE CO. LTD.
REQ STERED
3rd August 84
M. V.B.L. Srivastava
Sr. No. 6074
51, Tal ab Nawal Ra
New Bai r adhana
Al | ahabad

Dear Sir,

This is with reference to your letter of 31st ultinp. You are
aware that no leave is due & we cannot grant you any further

| eave even without pay. You are, therefore, required to join
your duty inmediately, failing which we shall presune that

you are no nore interested in the job & we shall al so presune
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that you have abandoned the job
Thanki ng you,
Yours faithfully,

Sd/ -
Sr. Divisional Mnager"

7. A bare look at it shows that there was no condonation of
the absence wi thout |eave as held by the Hi gh Court. On the
contrary, it was clearly indicated that no | eave was due and
even | eave without pay cannot be granted. Therefore, direction
was given to join back imediately failing which certain
presunpti ons were to be drawn as noted above.

8. The case of the appellant was really not of abandonnent
but of 'an unaut horized absence.

9. The Rul'es governing "leave" read as follows

"(1) General Principles Governing Grant of Leave:
The foll owi ng general principle shall govern the grant of
| eave to the enpl oyees:

(a) Leave cannot be clained as a matter of right.

(b) Leave shall ‘be availed of only after sanction by
the conmpetent authority, but one-day’ s casual |eave

may be avail ed of without prior sanction in case of

unf oreseen energency, provided the head of the

office is pronptly advised of the circunstances

under which prior sanction could not be obtained\ 005"

(4) Si ck Leave

(c) Sick Leave can be granted to an enpl oyee only
on production of a nmedical certificate froma

Regi stered Medi cal Practitioner, which termwould

i ncl ude Honeopat hi c, Ayurvedi c and Unani doctor

al so provided they are registered nmedica
practitioners.

(d) The certificate should state as clearly as
possi bl e the di agnosi s and probabl e duration of
treatment \005."

10. As noted above, sick |eave can be granted only on the
production of a medical certificate froma Regi stered Medica
Practitioner clearly stating as far as possible the diagnosis and
probabl e duration of treatnent. There was no such indication

in the certificates purported to have been furnished by the
respondent. It is to be noted that the respondent even did not
join after receipt of the letter dated 3.8.1994. The charges
agai nst the respondent, inter alia, were as foll ows:

"(i) wi I I ful insubordination and di sobedi ence of |awfu
and reasonabl e orders of his superiors

(ii) absence wi thout |eave, w thout sufficient grounds or
proper or satisfactory explanation

(iii) absence from his appointed place of work wi thout
perm ssion or sufficient cause"
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11. In Viveka Nand Sethi Vs. Chairman, J& Bank Ltd. &
O's. [(2005) 5 SCC 337] this Court, inter alia, observed as
fol | ows:

"14. VWhat fell for consideration before the Industria
Tri bunal was the interpretation and/or applicability of
the said settlement. The Industrial Tribunal comritted
an error of record insofar as it proceeded on the basis
that the said settlenent had not been proved. The
settl enent being an adnmitted document shoul d have
been considered in its proper perspective by the
Industrial Tribunal. Cause (2) of the said settlenment is a
conplete code by itself. It lays down a conplete
machi nery as to how and i n what manner the enpl oyer
can arrive at a satisfaction that the worknman has no
intention to join his duties. A bare perusal of the said
settlenent clearly shows that it is for the enployee
concerned to submt a proper application for leave. It is
not in dispute that after the period of |eave cane to an
end in June 1983, the workman di-d not report back for
duties. He also did not subnit any application for grant

of further |eave on nedical ground or otherwise. It is in
that situation the menorandum dated 2.11.1983 was
i ssued and he was asked to join his duties. It is

furthernmore not in dispute that despite receipt of the said
menor andum the worknman did not join duties pursuant
whereto he was served with a notice to show cause dated
31.12.1982. He was required to resunme his duties by
15.1.1984. The Bank received a telegramon 17.1.1984

and only about a nonth thereafter he filed an application
for grant of |eave on nmedical ground. It is not the case of
the workman that any | eave on nedi cal ground or

ot herwi se was due to him COpportunities after
opportunities indisputably had been granted to the

wor kman to explain his position but he chose not to do

so except filing applications for (grant of nedical leave
and that too w thout annexing proper nedica

certificates.

18. Mere sending of an application for grant of |eave
much after the period of |eave was over as also the date
of resumi ng duties cannot be said to be a bona fide act
on the part of the workman. The Bank, as noticed

herei nbefore, in response to the |lawer’s notice
categorically stated that the workman had been carrying
on some busi ness el sewhere.

19. We cannot accept the subm ssion of M. Mathur

that only because on a later date an application for grant
of nmedical |eave was filed, the same ipso facto would put
an enbargo on the exercise of the jurisdiction of the
Bank frominvoking clause 2 of the bipartite settl enent.

20. It may be true that in a case of this nature, the
principles of natural justice were required to be conplied
with the sane woul d not nean that a full-fl edged
departmental proceeding was required to be initiated. A
l[imted enquiry as to whether the enpl oyee concerned

had sufficient explanation for not reporting to duties after
the period of |eave had expired or failure on his part on
bei ng asked so to do, in our considered view, anpbunts to
sufficient conpliance of the requirements of the

principles of natural justice."
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12. In view of the factual position, when tested on the
touchstone of the principles of |aw and governing rules, the

i nevitable conclusion is that the inmpugned order of the High
Court passed by the | earned Single Judge dismssing the wit
petition, i.e. CWP. No. 1720/1998, by order dated 20.1.2006
cannot be sustained and is set aside. The order passed by the
departnental authorities directing renoval of the respondent
from service is naintained

13. The Appeal is allowed w thout any order as to costs.




