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ACT:

Assam Local Self Government Act 1953, (Act 25 of 1953),

S. 62- Tax- - Whet her on land used for _market or on
mar ket --State | egi sl ature, conpetence--Constitution of India
Sevent h Schedule, List |1 Entry 49- - Interpretation--

Di scrimnation--Allegations--Burden of proof.

HEADNOTE:

The appellant as a | and-hol der held a hat or market on
his land. The respondent, the |local board, wthin  whose
jurisdiction the market was held, issued notice to the
appel lant to take out a licence and pay a certain sum _as
licence fee for holding the market. Inspire of the
continued protests of the appellant against the  |evy,
the anmount was sought to be recovered by the issue of
distress warrants and attachnent of his property. The
appel | ant file.d a wit petition in the High Court
chal | engi ng on a nunmber of grounds, the constitutionality of
the inpost, which was dism ssed. In appeal by | certificate
the appellant contended that (i)the Assam Legi sl ature had no
| egi sl ative conpetence to tax markets, and (ii) the tax
actually inmposed on this market infringed Art. 14 of the
Constitution, because the board fixed a higher rate for the
appellant’s market as conpared wth other neighbouring
mar ket s.

HELD: (i) The tax in the present case being on land
within the neaning of Entry 49 of List Il of the Seventh
Schedul e of the Constitution, would clearly be wthin the
conpetence of the State Legislature. [49 E-C

The Schene of s. 62 of the Assam Local Self Governnent
Act, 1953 shows that the tax provided thereinis a tax on
| and, though its incidence depends upon the use of the |and
as a narket and the owner, occupier or farnmer of that
land .has to pay a certain tax for its use as such. But
there is no tax on the transaction that my take place
within the market. Further the anmount of tax depends upon
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the area of the land on which the market is held and the
i nportance of the nmarket subject to a naximumfixed by the
State Governnent. Section 62(2) which used the words "inpose
an annual tax thereon" clearly shows that the word "t hereon”
refers to any land for which a licence is issued for use as
a market and not to the word "market". The use to which the
land is put can be taken into account in inmposing a tax on

it within the neaning of entry 49 of the List Il. Ralla Ram
v. The Province of East Punjab, [1948] F.C R 207, applied.
[51 CF]

(ii) It was for the appellant to show that in fixing the
tax on the other nmarkets as it did, the board acted
arbitrarily and did not take into account the size and
i mportance of the narkets. As there was no material by which
the relative size and inmportance of those nmarkets, could be
judged, it was not- possible to hold that there was
discrimnation in taxing this market. [52 F-(

JUDGVENT:
CIVIL APPELLATE JURI'SDICTION: Civil Appeal No. 630 of

1963.
48

Appeal from'the judgnent and order dated June 8, 1959
the Assam High Court /in Cvil Rule No. 42 of 1957.
D.N. Mukherjee, for the appellant.
Naunit Lal, for the respondent No. 3.
The Judgrment of the Court was delivered by

Wanchoo, J. This appeal on a certificate granted by

the Assam Hi gh Court raises the question  of the
constitutionality of an annual tax |evied by  |ocal boards
for the wuse of any land for the purpose of  hol ding

markets as provided by s. 62 of ~the “Assam Local ' Self-
Government Act, No. XXV of 1953, (hereinafter referred to as
the Act). The appellant is a l'andholder in the district of
Kanrup. As such | andhol der, he holds a hat or market on his
| and since the year 1936 and this narket is known as Kharna
hat . In 1953-54, the |ocal board of Barpeta, within whose
jurisdiction the Kharma nmarket is held, issued notice to
the appellant to take out a licence and pay Rs. 600/-
for the year 1953-54 as |icence-fee for holding the
market. Later this sumwas increased to Rs. 700/- for
the year 1955-56. The appellant continued . protesting
against this levy but no heed was paid to his protests and
the amount was sought to be recovered by issue of
distress warrants and attachnent of his property.
Consequently, the appellant filed a wit petition in the
Hi gh Court challenging the constitutionality of the i npost
on a nunber of grounds. In the present appeal two' nmain
contentions have been urged in support of the appellant’s
case that the inpost is unconstitutional, nanely, (i)
that the Assam | egislature had no | egislative conmpetence to
tax markets, and (ii) that the tax actually inmposed  on
the Kharma narket infringes Art. 14 of the Constitution
We shall therefore consider these two contentions only.

This attack on behalf of the appellant is nmet by the
r espondent by relying on item49 of List 11 of the
Seventh Schedule to the Constitution, and it is wurged
that the State |egislature was conpetent to inmpose the tax
under that entry, for this was a tax on | and. As to Art.
14, the reply on behalf of the respondent is that under
s. 62 of the Act, a rule has been framed prescribing Rs.
1000/ - as the maxi mum anount of tax which nmay be |[evied
by any local board in Assam on markets |icensed under that
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section. The rule al so provides that any | ocal board may
with the previous approval of Government inpose a tax within
this maxi mum according to the size and inportance of a
market. So it is submitted that the tax has been inposed
by Barpeta | ocal board in accordance wth this rule, and
the appellant has failed to show that there has been any
discrimnation in the fixation of the amobunt of tax on the
Khar ma nar ket .

The High Court repelled the contentions raised on behalf

of the appellant and dismissed the wit petition. As
however, guestions of constitutional i mportance wer e
i nvol ved, the Hi gh Court

49

granted a certificate under Art. 132 of the Constitution
and that is how the natter has cone up before us.

The first question which falls for consi deration
therefore is whether theinpost.in the present case is a tax
on land wthin the nmeaning of entry 49 of List Il of the
Seventh Schedule to the Constitution. It is well-settled
that the entries in the three legislative |lists have to be
interpreted intheir w dest amplitude and therefore if a tax
can reasonably be held to be a tax on land it wll come
within entry 49. Further itis equally well-settled that tax
on l|land may be based on the annual value of the l|and and
would still be a'taxon |land and woul d not be beyond the
conpetence of the State legislature on the ground that it is
a tax on incone: (see Ralla Ramv.The Province of East

Punjab(1). It follows therefore that the use to which the
land is put can be taken into account in inmposing a tax on
it wthin the meaning of entry 49 of List Il, for the annua

value of land which can certainly be taken into account in
imposing a tax for the purpose of this entry woul d
necessarily depend upon the use to which the land is put. It
isinthe light of this settled proposition that we have to
exam ne t he schene of S. 62 of t he Act ,
whi ch i nposes the tax under chall enge.
It is necessary therefore to anal yse the schene of s. 62
which provides for this tax. Section 62(1) inter alia |ays
down that the local board may order that no land shall be
used as a market otherwise than under a Ilicence to be
granted by the board. Sub-section (2) of s. 62 is the
chargi ng provision and may be quoted in full
"On the issue of an order as in sub-section
(1), the board at a neeting may grant w thin
the local linmts of its jurisdiction a
licence for the use of any land as a market
and inmpose an annual tax thereon and such
conditions as prescribed by rules.”
Sub-section (3) provides that when it has been . determ ned
that a tax shall be inposed under the precedi ng sub-section
the local board shall nmake an order that the owner- of any
l and used as a market specified in the order shall take out
a licence for the purpose. Such order shall specify the tax
not exceeding such anmount as nmay be prescribed by rule,
whi ch shall be charged for the financial year
It will be seen fromthe provisions of these three sub-
sections that power of the board to inpose the tax arises on
its passi ng a resolution that no land wthin its
jurisdiction shall be wused as a market. Such resolution
clearly affects land within the jurisdiction of the board
and on the passing of such a resolution the board gets the
further power to issue licences for holding of markets on
lands within its jurisdiction by a resolution and also the
power to imnpose an annual tax thereon. Now it is wurged on
behal f of the appellant that when sub-s (2) speaks of
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i mposi ng of "an annua
(1) [1948] F.C.R 207.

50
tax thereon" it neans the inposition of an annual tax on the
market, and that there is no provision in List Il of the

Seventh. Schedule for a tax on markets as such. "Markets and
fairs" appear at item28 of List H and it is wurged that
under item 66 of the sane List, fees with respect to nmarkets
and fairs can be inposed; but there is no provision for
i mposing a tax on markets in the entries from45 to 63 which
deal with taxes. It may be accepted that there is no entry
in List Il which provides for taxes as such on markets and
fairs. It may also be accepted that entry 66 wll only
justify the inposition of fees on markets and fairs which
woul d necessitate the providing of services by the board
i mposing the fees as a quid pro quo. That however, does not
conclude the matter, for the contention on behalf of the
State /s that tax under s. 62 is on land and not on the
mar ket 'and further the tax depends upon the use of the |and
as a market. It seems to us on a close reading of sub-s. (2)
that when that sub-section speaks of "annual tax thereon",
the tax is on the land but the charge arises only when the
land is used for a market. This will also be clear from the
subsequent provisions of 's. 62 which show that the tax is on
land though its /inposition depends upon user of the
| and as a nmarket. Sub-section (3) shows that as soon as sub-
s. (1) and (2) are conplied with, thelocal board shall make
an order that the owner of any |land used as a market shal
take out the licence. Thus the tax is on the land and it is
the owner of the |land who has to take out the |Ilicence for
its use as a market.The formof the tax i.e. its ‘being an
annual tax as contrasted to a tax for each day on which the
market is held also shows that in essence the tax is on |and
and not on the market held thereon. Further the tax 'is not
i nposed on any transactions inthe market by persons who
cone there for business which again shows that it is an
i npost on land and not on the narket i.e. on the /business
terein. Then sub-s (5) provides that the tax shall be paid
by the owner of any |land used as a market which again’ shows
that it is on the land that the tax is |levied, though the
charge arises when it is used as a market. Sub-section (6)
then lays down that on receiving the ambunt so fixed the
board shall issue a licence to the person paying the sane.
Here again the license is for the rise of the |and. Then
cones sub-s. (8) which provides that wherever. being the
wner or occupier of any land uses or pernits the sanme to be
used as a market without a licence shall be liable to fine.
This provision clearly shows that the tax is on the |Iand and
it is the owner or occupier of the kind who is responsible
and is liable to prosecution if he fails to take cut a
licence. No liability of any kind is thrown on those who
cone to the nmarket for-the purpose of trade. Sub-section (9)
then lays down that where a conviction has been obtained
under sub-s. (8), the District Mugistrate or the Sub
Divisional Oficer, as the case may be, may stop the use  of
the land as a market. Sub-section (10) then provides that
every,

51

owner, occupier or farnmer of a market shall cause such drain
to be made therein and take all necessary steps to keep such
market in a clean and whol esome state and shall cause
supply of sufficient water for the purpose as well as for
drinki ng purpose. Sub-sections (ID and (12) give power to
the board on the failure of any owner, occupier or farmer to
conply wth a notice under sub-s. (10), to take possession
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of the land and the market thereon and execute the works
itself and receive all rents, tolls and other dues in
respect of the market. This will again show that the tax
provided by s. 52(2) is a tax for the use of the land and it
is not a tax on the market as such, for the income from the
market in the shape of tools, rents and other dues is not
liable to tax under s. 52 and is different from tax. The
schene of s. 62 therefore shows that whenever any land is
used for the purpose of holding a market, the owner, occupier
or farmer of that land has to pay a certain tax for its use
as such. But there is no tax on any transaction that may
take place wthin the market. Further the amount of tax
depends upon the area of the |and on which market is held
and the inportance of the market subject to a naxi mum fixed
by the State Governnment. W have therefore no hesitation in
coming to the concl usion on a consideration of the schene
of s. 52 of the Act that the tax provided therein is a tax
on |and, though'its incidence depends upon the use of the
land as a market. Further as we have already indicated s.
62(2) which uses the words "i npose an annual tax thereon”
clearly shows that the word "thereon™ refers to any land for
which a licence is issued for use as a market and not to the
word "market". Thus-the tax in the present case being on
land would clearly be within the competence of the State
| egi sl ature. The contention of the appellant that the State
| egislature was not conpetent to inpose this tax because
there is no provision in List Il of the Seventh Schedul e for
i mposing a tax on nmarkets as such nust therefore fail

Then we conme to the contention under Art. 14 of the
Constitution. As to that it is well-settledthat it is for
the person who alleges that equality before | aw ‘has been
infringed to show that such really is the case. It was
therefore for the appellant to produce facts and figures
from which it can be inferred that the tax inposed in the
present case is hit by Art. 14 of the Constitution. In that
connection, all that the appellant has stated in his wit
petition is that the board fixed a high rate arbitrarily and
thus discrimnated against the appel l ant’s nmar ket as
against the other neighbouring markets where the tax had
been fixed at a much lower rate, and that this was ~hit by
Art. 14. There was certainly an allegation by the  appell ant
that Art. 14 had been infringed; but that —allegation is
vague and gives no facts and figures for holding that the
tax inposed on the Kharma market was discrimnatory. It
appears that the tax was inposed for the year 1953-54. which
was continued Inter on, with sone nodifications. At that
time there were five
52
mar kets on which the tax was inmposed including the -Kharma
market. The |owest tax was at Rs. 400/- on two markets, then
at Rs. 500/- on the third market and at Rs. 600/-- on the
Kharma market and finally at Rs. 1000/- on the fifth market.
Rule 300(2), flaned in accordance with s. 63(3)  runs
thus: ---

"Rs. 1000/- (Rupees one thousand) only
per annum has been fixed as the nmaxi mum anount
of tax which rmay be | evied by the |ocal boards
in Assam on narkets |icensed under section 62
of the Act.

Any |ocal board may with the previous
approval of Governnent inpose a tax wthin
this maxi mum according to the size and
i mportance of a market."

Now the rule provides that Rs. 1000/- is the maxi mumtax and
within that maximum the board has to graduate the tax
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according to the size and inmportance of the narket. The size
of the market naturally takes into account the area of the
land on which the market is held; the inportance of the
mar ket depends upon the nunber of transactions that take
pl ace there, for the larger the nunber of transactions the
greater is the inportance of the market. If therefore the
appellant is to succeed on his plea of Art. 14 on the ground
that the tax fixed on his market was discrimnatory he had
to adduce facts and figures, firstly as to the size of the
five markets on which the tax was levied in the relevant
years and secondly as to the relative inportance of these
mar kets. But no such facts and figures have been adduced on
behal f of the appellant. It is true that the respondent in
reply to the charge of discrimnation was equal ly vague and
nerely denied that there was any arbitrary discrimnation

But it was for the appellant to showthat in fixing the tax
on the five markets as it did, the board acted arbitrarily
and did not take into-account the size and inportance of the
markets. 'As there is no material before us by which we can
judge the relative size and inportance of the five narkets,
it is not possible to holdthat there was discrimnation in
taxing Kharma market at  Rs. 600/- per year as conpared to
taxing the three other markets at less than Rs. 600/-. The
attack therefore on the anobunt actually fixed on the ground
of discrimnation nust fail

We therefore disniss the appeal with costs.

Appeal dism ssed
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