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ACT:

Bonbay City Corporation Act, s. 68-Conm ssioner enpowered to
del egate his judicial functions under ~Chapter VI-A-Powers
del egat ed subj ect to Conmissioner’s 'control’ and subject to
his revision’-Del egati on whet her proper.

HEADNOTE:

Ohe C a tenant of a Chawl belonging to the Minicipa

Corporation of Bonbay died, and his w dow on whom the
tenancy devolved, took in a boarder.” Proceedings by the
Cor porati on under Chapter VI-A of the Minicipal Corporation
Act for their ejectnent were initiated by an officer to whom
the conmi ssioner had del egated his powers under s. 68 of the
Act. After due enquiry the officer passed an order evicting
C s wi dow and her boarder. 1In an appeal filed under's. 105F
of the Act before the Bonbay City Civil Court it~ was held
that the delegation of the Comm ssioner’s —power was - not
proper inasmuch as the judicial functions of the Com
m ssioner under ss. 105B to 105E had been del egated to - be
exerci sed under the Conmi ssioner’s control-and -subject to
his revision, and consequently the order of —ejectment was
wi thout jurisdiction. The Corporation appeal ed, by specia

| eave, to the Supreme Court. No question as to the validity
of the law was raised. It was only contended that judicia

power was delegated with adm nistrative control over the
del egat es deci si on

HELD :(i) Section 68 was originally intended to cover very
different matters because Chapter VI-A could not then have
been in contenplation. When Chapter VI-A was added and a
reference to ss. 105B to 105E was included in s. 68, the
wording of that section becanme applicable to the powers
exercisable under ss. 105B to 105E, even though that
wordi ng, taken literally, 1is somewhat inapt to cover
del egation of judicial power. [932 D

(ii) To the delegation of judicial power as such there can
be no objection when the law either expressly or by
necessary inplication pernits it. |In the present case the
amendnment of s. 68 by inclusion of the delegation of the
function of the Conm ssioner under ss. 105B to 105E does
indicate the intention that the judicial and quasi-judicia
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powers contained in Chapter VI-A were expressly intended to
be delegated. The words "the Commissioner’s control" and

"subject to his revision" ins. 68, as well as in order of
del egation, are really appropriate to a delegation of
adm ni strative functi ons. They nmust be reasonabl y
construed. In respect of judicial or qguasi -judicia
functions these words cannot bear the neaning which they
bear in the delegation of adm nistrative functions. When
the Comm ssioner stated that his functions were delegated
subject to his control and revision it did not nmean that he
reserved to hinmself the right to intervene to i npose his own
deci sion wupon his delegate. The control envisaged was not
control over t he decision as such but over t he
adm nistrative aspects of cases and their disposal and the
del egation was valid. [932 F-933 B]

The order of the Bonbay City Civil Court could not therefore
be sust ai ned.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTI ON: -Civil Appeal No. 865 of 1964.
930
Appeal by special l'eave fromthe judgment and order dated
February 14, 1964 of the Bonbay City Civil Court at Bonbay
in Appeal No. 86 of 1963.
M C. Setalvad, J. B. Dadachanji, O C  Mathur and
Ravi nder Narain, for the appellant.
B. K. Bhattacharjee and S. N. Mikherjee, for the respondent.
The Judgnent of the Court was delivered by
Hi dayatullah, J. In this appeal by special | eave agai nst the
j udgrment and order of the Principal Judge, City Cvil Court,
Bonbay dated February 14, 1964, the only question is whether
the del egation by the Comm ssioner, Municipal Corporation of
his functions under ss. 105B to 105E to certain officers of
the Corporation was valid and proper. This question arises
in the follow ng circunstances :
One Govind Hari was a nonthly tenant of room No. 23 'of a
chawl at Chandanwadi. After his death in 1961 the tenancy
devol ved on his w dow Anusuyabai, who took in a boarder
The chawl belonged to the Minicipal Corporation and
proceedi ngs were taken to eject Anusuyabai and the boarder
under Chapter VI-A of the Muinicipal Corporation Act. These
proceedings were initiated by one of the officers to whom
the powers of the Conmi ssioner were del egated by hi m under
s. 68 of the Act. After due enquiry the officer passed an
order evicting these persons. An appeal was filed under S
105F of the Act before the Bonmbay City Civil Court. In that
appeal it was held that the del egati on was not proper  inas-
much as the judicial functions of the Conm ssi oner under ss.
105B to 105E had been del egated to be exercised under the
Conmi ssioner’s control and subject to his revision. The
| earned Judge pointed out that judicial or quasi-judicia
power could not ordinarily be delegated and, in any event,
it could not be delegated so that the control over the
deci si on was kept by the Commi ssioner. He, therefore, held
that the officer who had passed the order was not properly
invested with jurisdiction and the order was thus a nullity.
The Bombay Muni ci pal Corporation Act is an Act of 1888 and
it has been anended frequently. Section 68 is one of the
original sections and it provides as follows :

" 68. Muni ci pal officers nmay be enpowered to

exercise certain of the powers, etc. of the

Conmi ssi oner

931
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(1) Any of the powers, duties or functions
conferred or inposed upon or vested in the
Conmi ssioner by any of the sections, sub-
sections or clauses nentioned in sub-section
(2) may be exercised, perforned or discharged,
under the Conm ssioner’s control and subject
to his revision and to such conditions and
limtations, if any, as he shall think fit to
prescribe, by any municipal officer whom the
Conmi ssi oner generally or specially either by
nane or by virtue of office, enpowers in
witing in this behalf; and in each of the
said sections, sub-sections and clauses the
word " Conmissioner" shall, to the extent to
whi ch any nunicipal officer is so enpowered,
be deemed to-include such officer
(2) The ~sections, sub-sections and clauses
of 'this Act referred to in sub-section (1) are
the follow ng nanely
Secti on 105B
" 105C
" 105D.
" 105E
A reference to ss. 105B, 105C, 105D and 105E
was /‘inserted by the Maharashtra Act XV of
1961. /These sections are-in Chapter 6A which
was | al so newy added by the same Act. It s
not 'necessary to refer to these sections,
except. ‘a portionfroms. 105B  which brings
into prom nence the action taken by the
Cor por ati on _against the respondents :
"105B. Power to evict person from corporation
prem ses.
(1) Where the Commissioner is satisfied-
(a) that the person authorised to occupy any
corporation prem ses-has, whether before or
after the comencenent of the Bombay Minicipa
Cor poration (Amendnent) Act, 1960,
(i)
932
(ii) sub-let, contrary to the ternms or condi-
tions of his occupation, the whole or any part
of such prem ses; or
t he Conmi ssioner may notwi t hst andi ng - anyt hi ng
contained in any law for the time being in
force, by notice or der t hat
person, as well as any other person who may be
in occupation of the whole or any part of the
prem ses, shall vacate themw thin one  nonth
of the date of the service of the notice/"
It will be noticed that s. 68 was originally intended to
cover very different matters because Chapter 6A could not
have been in contenplation. Wen Chapter 6A was added and a
reference to ss. 105B to 105E was included in s. 68, -the
wording of that section becanme applicable to the powers
exerci sable wunder ss. 105B to 105E, even though that
wordi ng, taken literally, 1is somewhat inapt to cover
del egation of judicial power.
No question has been raised that any of the anendments is
ultra vires so the words of s. 68 nmnust be reasonably

construed. It goes without saying that judicial power
cannot ordinarily be del egated unless the | aw expressly or
by clear inplication permits it. |In the present case the

amendnment of s. 68 by inclusion of delegation of the
functions of the Comm ssioner under ss. 105B to 105E does




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 4

indicate the intention that the judicial or quasi-judicia
powers contained in Chapter VIA were expressly intended to
be del egat ed. To the del egation as such there can be no
obj ecti on. VWhat is objected to is the provision, both in
the section as well as in the order of delegation, that the
exercise of the function is to be under "the Comni ssioner’s
control" and "subject to his revision". These words are
really appropriate to a delegation of adm ni strative
functions where the control nay be deeper than in judicia

matters. In respect of judicial or quasi-judicial functions
these words cannot of course bear the neaning which they
bear in the delegation of adm nistrative functions. VWhen

the Comm ssioner stated that his functions were delegated
subject to his control and revision it did not nmean that he
reserved to hinself theright to intervene to inpose his own
deci si on upon his delegate. Wat those words neant was that
t he Commi ssioner could control the exercise adnministratively
as to the kinds of cases in which the del egate
933

could take action or the period or time during which the
power mght be exercised and so on and so forth. In other
words, the adm nistrative side of the delegate’' s duties were
to be the subject of control and revision but not the
essential power to decide whether to take action or not in a
particul ar case. Thi's is also the intention of s. 68 as
interpreted in the context of the several del egated powers.
This is apparent. from the fact that ~the  order of the
del egate amounts 'to an order by the  Conmissioner and is
appeal able as such. If it were not so the appeal to the
Bonbay City Cvil Court woul d be inconpetent and the order
could not be assailed. The order of the delegate was the
order of the Conmi ssioner and the control envisaged both in
s. 68 and the order of delegation was not control over the
decision as such but over the adnministrative aspects of

cases and their disposal. No allegation has been nade that
the Comm ssioner intervened in the decision of the case or
i mproperly influenced it. |In these circunstances the order

i mpugned in the appeal cannot be sustai ned.

We allow the appeal and set aside the order of the Bonbay
City Civil Court and restore the order of the officer who
exerci sed powers under s. 105B of the Act, but make no order
about costs.

Appeal all owed.
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