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ORDER
Cl VIL APPEAL NO.1242 COF 2008
(Arising out of SLP(C) No.6642 of 2006)

Leave granted. Managenent is in appeal

Respondent - wor kman, herei nafter called the 'respondent’, was di sm ssed from service

by
the appellant in the year 1996 after hol ding a donestic enquiry. Enquiry was held by one M

Ranesh Nagpal, who was the standing counsel for the nanagement and al so appeared for the
managenent in the present proceedi ngs.

Respondent raised an industrial dispute. The conpetent authority nade a reference to
t he
Industrial Tribunal to the followi ng effect and the same was regi stered as | D No. 68/ 96.

"Whet her the term nation of services of Sh. Ram Rattan Sharma

by the managenent is illegal and/or unjustified and /if so to what
relief is he entitled and what direction are necessary in this
respect ?"

The Presiding Oficer of the Industrial Tribunal videits award dated 1lst February,
2003
held that the enquiry was vitiated i nasnuch as the enquiry officer was the standi ng counse
for
the appell ant and had appeared for the managenent in these proceedings which shows that he
was bias. Accordingly, it recorded a finding that the term nation of the respondent in
pursuance to the enquiry was not proper and valid. The Tribunal directed reinstatenent of
the respondent with full back wages and continuity of service. The Tribunal al so observed
that the managenment had not pleaded in the witten statenment that it be allowed to | ead
evidence to justify the termination of the respondent in case the enquiry was found to be
i mproper and invalid. No prayer was made before the Industrial Tribunal to | ead evidence to

prove the charges agai nst the respondent.

Aggri eved agai nst the award passed by the Industrial Tribunal, appellant filed a wi
t
petition before the Hi gh Court which cane up for hearing before a | earned Single Judge. The
poi nt that the inpugned award of the Tribunal be set aside and the case be remtted back to
the Tribunal for passing a fresh award after affording an opportunity to the managenent to
| ead evidence to prove the charges against the respondent was not argued before the Single
Judge. The | earned Single Judge upheld the award made by the Industrial Tribunal

Aggri eved agai nst the order of the | earned Single Judge, appellant filed Letters Pat
ent
Appeal before the Division Bench which has been disnissed by the inmpugned order. Even
bef ore the Division Bench, the point that the appellant be permitted to | ead evidence to pro
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the charge was neither taken nor argued.

Counsel appearing for the appellant, relying upon a judgnent of this Court in the ca
se of
Di vyash Pandit vs. Management, NCCBM reported in (2005) 2 SCC 684, contends that even if
the managenment does not ask for an opportunity to | ead evidence, the Tribunal should have
granted an opportunity to the nanagenent to | ead evidence to prove the charges levelled
agai nst the respondent. Facts of the aforesaid case are materially different fromthe facts
of
the present case. 1In the aforesaid case, nanagenment in its wit petition had pl eaded that
t
may be allowed to | ead evidence. This subm ssion was accepted by the H gh Court and order
of the labour court was set aside and the case was remtted to the | abour court for decidin
g
the matter afresh after permitting the managenent to | ead evidence to prove the charge.
Agai nst the order of the H-gh Court, an appeal was preferred by the workman in this Court
whi ch was di sm ssed on 13th January, 2005. It would be seen that in the aforesaid case, the

managenent was all through arguing and pressing that it be allowed to | ead evidence to prove

the charge on merits as the donmestic enquiry was held to be bad in | aw whereas in the presen
t
case no such plea had been taken by the managenent. As this point had not been argued
either before the Industrial Tribunal or the |earned Single Judge or the Division Bench, we
cannot permit the management to raise this point for the first time before this court.
Accordingly, we do not find any nerit in this appeal and dism ss the sane |eaving th
e
parties to bear their own costs.
Counsel for the appellant states that the respondent has already been reinstated in
service
which is not disputed by the counsel appearing for the respondent. He further states that
50% of the back wages have been deposited in the High Court. Respondent shall be at liberty

to withdraw the same. The renunining 50% back wages shall be paid to the respondent within
si x weeks fromtoday.




