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ASHOK BHAN, J.
1. The appel | ants have filed these appeal s under Section 130-E of the Custons Act, 1962

agai nst the Final Order No.547-548 of 2001-B dated 11th Decemnber 2001 passed by the

Customs, Excise & Gold (Control) Appellate Tribunal [for short, "the Tribunal’'], New

Del hi whereby the Tribunal has rejected the appeals filed by the appellants and hel d that
the appellants had not satisfied the conditions for availing the benefit of the Notification

No. 8/ 96- CE dated 23rd July 1996 on the ground that 'the copper waste and scrap used by
the appell ants had been inported and had not been generated in the factory of
producti on.
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2. The issue involved in these appeals is as to whether the scrap i nported by the

appel lants is chargeable to "NIL' rate of additional customs duty under Section 3 of the
Custonms Tariff Act 1975.

3. The facts of the case, in brief, are enunerated herei nbel ow

4. In the year 1996-97, the appellants inported copper/brass waste and scrap for use in

the manufacture of handicrafts and filed bills of entry and clai ned benefit under
Exenption Notification No.8/ 96-CE dated 23rd July 1996. In order to avoid unnecessary
del ay and denurrage, the appellants paid the duty under protest and filed refund claim
bef ore the Asst. Comm ssioner, |ICD, Tughl akabad.

5. Department questioned the refund claimof the appellants by issuing notice dated 10t
h

Sept enber 1998 to show cause as to why their refund claimbe not rejected as the Tariff
Headi ng 7404. 10 woul d be applicable to the waste which was generated during the

process of production only in the factory and then used in the sane factory of production
for the manufacture of unrefined or unwought copper, copper sheets or circles and

handi crafts and hence, the inported goods fall outside the purview of exenption under
Central Excise Tariff Heading 7404.10. Despite the opportunity of personal hearing
havi ng been given to the appellants, no one appeared before the Asstt.
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Conmi ssi oner (Refund) who, having gone through the record and the facts of the case
rejected the claimof the appellants by an order dated 15th October 1998 by observing
thus :

Y The tariff heading 7404. 10 exenpts waste and scraps which is generated
during the process of production in the factory and then used in the sane
factory of production for the manufacture of unrefined or unw ought copper
copper sheets or circles and handicraft. Therefore, there is no substance and

| egal force in the claimant’s contention that the brass/copper scrap inported by
themis covered under Chapter Heading 7404.10 and is exenpted from

payment of CVD. Hence, the duty has been charged and paid correctly in the

case under reference and there is no question of incidence of any refund. The
refund claimtherefore nerits rejection.”

6. This finding arrived at in the order in original was confirmed by the Comm ssioner o
f

Cust ons” (Appeal s) by an order dated 13th June 2001. Being aggrieved, the appellants

filed appeal before the Tribunal which has been di sm ssed by the i npugned order

hol di ng t'hat the condition of the notification of the Tariff Heading 7404.10 had not been
sati sfied by the appellants as the copper waste and scrap had been inported by the
appel l ants from foreign country and the same had not been generated in the factory of the
appel l ants. Hence, thi's appeal

7. Rel evant portion-of Section 3 of the Custons Tariff Act 1975 provi des as under

"3. Levy of additional duty equal to excise duty.-(1) Any article which is
inmported into India shall, in addition
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be liable to a duty (hereafter in this section referred to as the additional duty)
equal to the excise duty for the tinme being leviable on a like article if produced
or manufactured in India and if such excise duty on a like article is |eviable at
any percentage of its value, the additional duty to which the inported article
shall be so liable shall be calculated at that percentage of the value of the

i mported article.

Provi ded ..

Expl anation.- In this section, the expression "the excise duty for the time
being leviable on a like article if produced or manufactured in India" neans the
excise duty for the tine being in force which would be leviable on a like article
i f produced or manufactured in India, or, if a like article is not so produced or
manuf act ured, which would be | eviable on the class or description of articles to
which the inported article belongs, and where such duty is leviable at different
rates, the highest duty."”

8. In exercise of the powers conferred by sub-section (1) of Section 5A of the Centra
Exci se Act 1944, the Central Government, in publictinterest, exenpted goods specified in
colum (3) of the Table annexed to the notification and falling within the Chapter,
Headi ng No. or sub-heading No. of the Schedule to the Central Excise Tariff Act, 1985,
specified in the corresponding entry in colum (2) of the said Table, fromso nuch of the
duty of excise leviable thereon which is specified in the said Schedule, as is in excess of
t he

anmount cal cul ated at the rate specified in the corresponding entry in colum (4) of the
said Table, subject to the conditions, if any, laid down in the corresponding entry in
colum (5) thereof or as nentioned in the said colum (5) and specified bel ow the said
Table. Entry 74.04 in the said Table reads thus :
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No. No. or
Sub-
headi ng
No.
(1) (2) (3) (4)
74.04 Copper waste and scrap used Ni
within the factory of production
for the manufacture of unrefined
or unw ought copper, copper sheets
or circles and handicrafts.”
9. Aut horities bel ow and the Tribunal have denied the relief to the appellants hol di ng
that the exenption notification is not applicable to the appellants.
10. Counsel for the appellants has contended that nere fact that the goods were inported

woul d not make any di fference; that the intention of the Legislature was to grant

exenption under the notification so as to prevent duty being paid at two stages. In the
present case, as the appellants have paid an anobunt equivalent to the excise duty at the
time of inport of the waste and scrap, they could not be asked to pay the countervailing
duty; that if the benefit of the notification is not given to the appellants, it would nean
doubl e paynment of duty which goes contrary to the law laid down by a Constitution

Bench decision of this Court in the case of Hyderabad Industries Ltd. v. Union of India
1999(108) ELT 321 (SC). According to the counsel for the appellants the Tribuna

conmitted an error in restricting
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the scope of the inpugned notification to the copper/brass waste generated in the factory
of production for the manufacture of unrefined or unw ought copper, copper sheets or
circles and handicrafts and thereby rejecting the appellants’ claimfor refund sinply
because they had inported the said waste/scrap and then used it within the factory of
production for the manufacture of final product.

11. As against this, counsel for the respondent contended that the phrase, "within the
factory of production’ pre-supposes that only that waste and scrap is exenpted from
paynment of duty which is generated and then used within the factory of production and
since in the present case the waste and/or scrap had been inported fromabroad, it cannot
be said that it is being used in the factory of production

12. Counsel for the parties have been heard.

13. Adm tted facts are that the appellants had inported copper/brass waste and/or scrap

They had used the inported waste and scrap in the manufacture of handicrafts; had paid

duty on the inported copper waste and scrap. The only dispute is whether they are

required to pay countervailing duty under Section 3(1) of the Custons Tariff Act.

14. The expl anation to the sub-section (1) of Section 3 clarifies the expression, "the e
XCi se

duty for the tine being leviable on a |like article if produced or manufactured in India"
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used in the said Section that excise duty which would be leviable on a like article if
produced or manufactured in India. It further clarifies that if alike article is not so

produced or manufactured which in turn clarifies that for the purpose of |evy of

addi ti onal duty actual production or manufacture of like article is not necessary.

15. Entry 74.04 can be divided into three parts, viz., (i) copper waste and scrap; (ii)
used

within the factory of production; and (iii) for the manufacture of unrefined or unw ought
copper, copper sheets or circles and handicrafts. The sum and substance of the entry, in
our opinion, is that if a manufacturer uses copper waste and scrap within the factory of
production for the manufacture of unrefined or unw ought copper, copper sheets or

circles and handicrafts, then it would be entitled to the exenption under the inpugned
notification. |In the present case, the appellants satisfy all the three conditions as they
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had

used t he copper/brass waste and/or scrap wthin the factory of production, and for the
manuf acture of handicrafts. The entry nowhere uses the word 'generated or 'inported’
The condition that only that scrap would be entitled to exenpti on which has been
generated in the factory of production is, therefore, unwarranted and unsustainable. The
word, "within’ occurs after the word, 'used'. The assessing authority as well as the
Tri bunal have arrived at the finding
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that only that scrap/waste of copper would be entitled to the exenption which had been
generated in the sanme factory because of the word, "within' used in the headi ng 74. 04.
According to them the word, "within pre-supposes that the copper waste and scrap was
generated in the same factory. W are unable to read the entry in the manner as
suggested by the Revenue.

16. The test |laid down by the Tribunal that the benefit of the notification/tariff head
ng

woul d be adnissibleto only that copper waste and scrap which is generated in the factory
of production and not the inported waste and scrap, is not supported either by the text of
the exenption notification, heading 74.04 or any other authority.

17. This Court in the case of Thermax Pvt. Ltd. v. Conmm ssioner of Custons 1992 (61)
ELT 352 (SC) has held-that since the concession under Rule 192 turns only on the nature
and use to which the goods are put by the user or purchaser thereof and whet her he has
gone through the procedure outlined in Chapter X, it would not be correct to deny it to a
supplier of such goods on the ground that he was an inporter and not a nmanufacturer

In other words, this Court stated in specific terms that one has to forget that the goods
are inmported, inmagine that the inmporter had manufactured the goods in India, determne
the ampbunt of excise duty that he woul d have been called upon to pay in that event. The
deci sion of the Tribunal
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that the assessee could not get a refund because the procedure of Chapter X of the Rules

is inapplicable to inporters as such was held to be wong. It was further held that the
benefit of the exenption or concession should be granted wherever the intended use of the
material can be established by the inporter or by other evidence. |In the present case, it
S

a matter of fact that duty was paid by the appellant at the tine of inport of waste or
scrap. Mere fact that the goods were inported would not make any difference. The
intention behind the grant of exenption under the notification was to prevent the duty
being paid at two stages. |In the present case, an anount equivalent to the excise duty had
been paid by the appellants at the tinme of inport on the waste and scrap. |If the benefit of

the notification is not given to the appellants it would nmean double paynment of duty

whi ch goes contrary to the law laid down by the decision of the Constitution Bench of this
Court in the case of Hyderabad Industries Ltd. (supra).. This Court in the said judgnment
hel d as under

"10. Section 3(1) of the Custons Tariff Act, 1975 provides for |evy of an
additional duty. The duty is, in other words, in addition to the custons duty

| evi abl e under Section 12 of the Custonms Act read with Section 2 of the Custons
Tariff Act. Secondly this duty is leviable at a rate equal to the excise duty for
the time being leviable on a like article to the one which is inported if produced
or manufactured in India. The explanation to this sub-section expands the

nmeani ng of the expression "the excise duty for the tinme being |eviable on a |like
article if produced or manufactured in India". The explanation to Section 3 has
two linbs. The
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first linb clarifies that the duty chargeabl e under sub-section (1) would be the
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excise duty for the tine being leviable on a like article if produced or
manufactured in India. The condition precedent for |evy of additional duty

thus contenplated by the explanation is that the article is produced or

manuf actured in India. The second linb to the explanation deals with a

situation where "a like article is not so produced or manufactured". The use of

the word "so" inplies that the production or manufacture referred to in the

second linb is relatable to the use of that expression in the first linb which is of
a like article being produced of (sic) manufactured in |ndia.

11. The words "if produced or manufactured in India" does not nean that the

like article should be actually produced or manufactured in India. As per the
explanation if an inported article is one which has been manufactured or
produced then it must be presunmed, for the purpose of Section 3(1), that such
article can |ikew se be manufactured or produced in India. For the purpose of
attracting additional duty under Section 3 on the inport of a manufactured or
produced article the actual manufacture or production of a like article in India
is not necessary. ~As observed by this Court in Thermax Private Limted v.
Col | ector ~of Custons, Bonmbay [1992(61) E.L.T. 352 (S.C.) = [1992] 4 SCC 440]

at page 452-453 that Section 3(1) of the Custons Tariff Act "specifically
mandat es that the CVD will be equal to the excise duty for the tine being

| eviable on a like article if produced or manufactured in India. |n other words,
we have to forget that the goods are inported, imagine that the inporter had
manuf actured the goods in India and determ ne the anmount of excise duty that

he woul d have been called upon to pay in that event." To our m nd the genesis
of Section 3(1) of 'Custons Tariff Act has been brought out in the aforesaid
observations of this Court, nanely, for the purpose of saying what anmount, if
any, of additional duty is leviable under Section 3(1) of the Custons Tariff Act,
it has to be inmagined that the articles inported had been manufactured or
produced in India and then to see what anount of excise duty was |eviable

t hereon. ™

18. For the reasons stated above, we accept these appeals,
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set aside the order of the Tribunal as well as that 'of the authorities belowand it is held
that the appellants would be entitled to the benefit of the exenption notification no.8/96-
CE dated 23th July 1996 and consequently to the refund of the duty already paid in
accordance with | aw.

No costs.




