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ACT:

Madhya Pradesh Municipalities Act, 1961, ss. 78, 137 and 141
Del egation of powers to sub-conmittee-Validity-Revision of
assessment |list-Cpportunity to assessee-Necessity for.

HEADNOTE

An assessment |ist of house and conservancy taxes was
prepared on the basis that a slab system of taxation ‘would
apply, and was published by the appellant under s. / 136 of
the MP. Minicipalities Act, 1961. The assessees filed
objections to it under s. 138(2). The appellant later re-
voked the slab systemand reverted to the old rate of
assessment . A sub-committee appointed by the appellant,
considered the objections filed to the list and - conpleted
its revision. The final Ilist was publi shed after
aut hentication. when sonme conplaints of partiality in its
preparation were nmade, the list was suspended. The
appel l ant then decided to anend the list under s. 141 and,
after issuing notices to some assessees and after ~ hearing
their objections a new list was authenticated and published.
The respondents having preferred an appeal against the. new

assessment |ist under the Act, also challenged it in wit
petition to the H gh Court. The High Court allowed the
petition.

On appeal to the Suprene Court.

HELD : The assessnent list authenticated by the Chief

Muni ci pal Oficer was not prepared according to |aw -and
therefore, the provisions of s.141 were not available to the
appel l ant. [660 E]

(i) Article 265 of the Constitution, inplies that the
procedure for inposing the liability to pay a tax has to be
strictly conmplied wth. Since in the instant case, the
obj ections which the assessees had filed were in respect of
the list conpiled on the basis that the slab system would
apply and not in pursuance of what the liability would be
upon the reversion to the old rate of tax, it could not be
said that the opportunity as contenplated by the Act was
given to the assessees for lodging their objections as
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required by s. 137 of the Act. [659 E-Q
(ii) Assuming that under s. 78, the appellant council could

del egate the power to hear objections against a proposed
[ist under s. 138(2) to its vice-president or certain other
officers, this power could not be delegated to a sub-
conmittee. [660 B-(

(iii) Though an alternate renedy is open to an aggrieved
party the H gh Court has jurisdiction under Art. 226 to give
relief to such a party in appropriate cases. [657 FF]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 974 of 1964.
Appeal by special |eave fromthe judgnment and order dated
Septenber 10, 1964, of the High Court in Madhya Pradesh in
Msc. Petition No. 113 of 1964. up.165-8

654

M C. Setalvad, “S. L. Jainand M S. GQupta, for the
appel | ant's.

A V. Viswanatha Sastri, B. R~ L. l'yengar, S. K Mehta and
K. L. Mehta, for respondent No. 1.

The Judgnent of the Court was delivered by

Mudhol kar, J.-1n thi's appeal fromthe judgnent of the Madhya
Pradesh Hi gh Court the question which arises for decision is
whet her the assessnment |ist of house tax and conservancy tax
confirmed by the Minicipal Council, Khurai, at a specia
neeting on February 24, 1964 is effective or is liable to be
guashed on the ground that it was not made in_ accordance
with the provisions of the Madhya Pradesh Municipalities
Act, 1961 (hereafter referred to as the Act).

The material facts are not in dispute. On Decenber 28, 1962
the Minicipal Council by a resolution, appointed. a Sub-
Conmittee consisting of the Vice-President and two | Menbers
for hearing objections under S.138(2) of the Act  against
the new assessnment which the Chief Municipal Oficer would
propose to nake. On the 30th of that nmonth the Chief
Muni cipal Oficer was directed to prepare the assessnent
lists for all the 11 words into which the nmunicipal area
has been divided. Up till then taxes were levied at the
rate of Rs. 7-12-0 per cent. on the annual letting value of
the house properties and building sites liable to be taxed.
On March 3, 1963 the Council considered a proposal for
introducing a slab systemfor assessing these proper-ties.
Upon that one of the nenbers, Sm. Poonabai suggested a
nodi fication of the office proposal and her suggestion was
accepted by the majority of the menmbers of the Council. On
March 6, 1963 the assessnent |list prepared by the Chief
Municipal Oficer in pursuance of the resolution was
authenticated by him It was then duly published that day
under s. 136 of the Act. Objections were also invited from
the assessees. About 2,200 objections were |odged ' which
were considered by the Sub-Committee between April 7, 1963
and April 14, 1963. In the neanwhile it woul d appear that a
suit had been instituted by sone of the assessees in which
the validity of the resolution of March 3, 1963 varying the
rate of tax and seeking a permanent injunction against the
Conmittee restraining it fromgiving effect to the new basis

of assessnent. The Conmittee, it would appear, realised
that it could not vary the old rates w thout obtaining the
sanction of the State Governnent and, therefore, in the

witten statenent filed on its behalf, made it clear that an
early neeting would be held for deciding whether the
resolution of March 3, 1963 shoul d not be given effect to.
That
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neeting was held on April 28, 1963 and there the resolution
of March 3, 1963 was revoked and the old rate of assessment
was reverted to.
Nunerous conplaints were made by assessees to the effect
that the Sub-Comm ttee had shown partiality in dealing wth
objections to assessnments and had in fact shown favour to
rich persons. The President of the Council enquired into
the conplaints and was satisfied that there was substance in
them |In the nmeanwhile, however, pursuant to a decision of
the Sub-Committee dated August 21, 1963 the assessnent |ist
as revised by the Sub-Committee was authenticated by the
Chief Municipal Oficer as required by s. 140 of the Act and
was published on August 30, 1963. It would appear that
noti ces of denand were al so issued agai nst the assessees on
the basis of the revised list. The President had, in the
meantime, intimated to the Collector that the Sub-Committee
had shown partiality, particularly to rich assessees and in-
vited him to suspend the revised list in exercise of his
supervisory powers. On Cctober 9, 1963 the Collector nade
the foll owi ng order
"I'n exercise of the powers delegated to ne
under section 323 of the MP. Minicipalities
Act, 19611 hereby suspend the execution of
the decision of the Sub-Committee appointed by
the Minicipal Council Khurai. under section
71(v) of the said Act for assessnment of the
House Tax and Latrine Tax vide its resolution
No. 2 dated 28-12-1962, as the decision taken
by the said Committee is not- in conformty
with thelaw, is detrinmental to the interest
of the Council and is causing annoyance to the

public. The deci sion shall remain suspended
until the assessnent s properly revi sed
af resh. "

He forwarded a copy of the order to the Governnment of Madhya
Pradesh and requested that his Order may be confirnmed under
s. 323 (2) of the Act. He nade the foll ow ng endorsenent on
the copy of the Order forwarded to the President of the
Muni ci pal Conmittee
"Copy forwarded to the President, ~ Minicipa
Council, Khurai, for information and i medi ate
necessary action in respect of the ~demand
notices issued for recovery of the taxes.
Apparently the assessnent - has not been
properly nade. No reasons for not accepting
the overseer’s valuation have been given and
rich persons have been shown favour thereby.
The Counci
656
has thus defaulted in performng “the duty
i mposed on it under the said Act. The Counci
is, therefore, called upon to show cause for
its’ failure as required under section 327(1)
of the said Act and to furnish its explanation
within a period of 15 days to ny office."
After receiving this comunication the President caused a
proclamation to be nmade bringing it to the notice of the
assessees that the assessment |ist had been suspended and
intimating to themthat taxes on the basis of the revised
list should not be paid. The Governnment, acting upon the
comuni cation received fromthe Collector issued notice to
the Council on Decenber 2, 1963 under s. 323(2) to show
cause why the order passed by the Collector should not be
confirmed. Eventual | y the Governnent confirmed t he
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Col l ector’s Order.
On Decenber 29, 1963 the Council, at a special neeting,
resolved that the assessnment |ists should be revised under

s. 141 ,of the Act. On January 7, 1964 the Council issued
i ndi vidual notices to 300 persons to show cause why the
annual letting value of their properties should not be

enhanced. The Council heard the objections between February
16, 1964 and February 20, 1964 and revised the assessnents
of some or all the persons to whom notices had been issued.
On February 24, 1964 the Council, at a special neeting,
confirmed the revised assessnent as fromApril 1, 1963. Its
resolution was authenticated on March 4, 1964 under s.
140(1) by the Chief Municipal Oficer and according to the
Counci|l the assessnent |ist then becane final
It is after this that the wit petition out of which the
present appeal arises was presented before the Hi gh Court by
some of the assessees. It was supported before it on four
grounds whi ch have been summari sed thus by the H gh Court in
its judgnent

"(1) The Municipal Council, Khurai, was not

conpetent to appoint a Sub-Comittee for the

pur pose of hearing and deciding the objections

made agai nst the assessnent |ist.

(2) The notice given for |odging objections

agai nst the assessnent list was not in
accordance with the provisions of the Act.
(3) The Muinicipal Council acted illegally

and ‘without jurisdiction in adopting a slab
system with different and varying rates in
di sregard of the rate of Rs. 7/13/-
657

per cent at which the house tax ‘had been
initially inposed.

(4) When the execution of the decision of
the SubCommittee dated 21st August, 1963 was
suspended (and subsequently revoked), it was

not open to the Minicipal Council /'to have
recourse to section 141 of the Act for naking
l[imted anendnents in the assessnment |ist.

The Muinicipal Council ~had to prepare an
assessment |list de novo in accordance with the
provi sions of the Act including those made by
sections 137, 138 and 140 of the Act."
The Hi gh Court thought it unnecessary to consider the first
three of these grounds because in its opinion the fourth
ground was sufficient for granting relief to the assessees.
According to the High Court the assessnment list ~which had
been confirmed by the Council on February 24, 1964 and
sought to be given effect to was not a valid assessnent |ist
because the Minicipal Council gave notice only to 300
assessees and heard their objections and not the “remaining
1900 assessees.
Before wus it is contended by M. Setalvad on behalf of the
Council that an appeal had already been preferred by the
respondents agai nst the assessment |ist and, therefore, they
were not entitled to any relief under Art. 226 of the
Constitution. It is true that the Hgh Court would not
ordinarily entertain a petition under Art. 226 of the
Constitution where an alternative renedy is open to the
aggrieved party. Though that is so the Hgh Court has
jurisdiction to grant relief to such a party if it thinks
proper to do so in the circunstances of the case. In the
pr esent case the H gh Court has chosen to exerci se
di scretion in favour of the respondents and it would not be
right for us to interfere with the exercise of that
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discretion wunless we are satisfied that the action of the
Hi gh Court was arbitrary or unreasonable. Nothing has been
brought to our notice fromwhich it could be inferred that
the H gh Court acted arbitrarily in granting the wit prayed
for to the respondents.

Coming to the nerits, M. Setalvad contends that the |ist
having been authenticated by the Chief Minicipal Oficer
under s. 140 it becane final and, therefore, under s. 141 of
the Act it was open to the Minicipal Council to anmend the

assessment list. Sub-section (1) of that section, without
the proviso, is the only part which is relevant for our
purpose and it reads thus

658

"The Council may at any tine, amend the assessnent |ist by
the inclusion, omssionor substitution of any matter."

M. B. R L. lyengar for the respondents, however, contends
that s. 141(1) <can be availed of only for correcting
arithrmetical errors or other simlar errors and not for
revising /'the taxes. Further, according to him this
provision is available only with respect to the anendnent of
a current list and that since the assessnent |list had not
becone final under s. 142 it could not be anended under s.
141. Then, according to him the appropriate provision to
which resort could be had was s. 146 " of the Act. M.
lyengar also raised a third argunent, which is to the effect
that since the assessnment |ist had been suspended by the
Col  ector under his Order nade under-s.” 323 of the Act the
Council had no power to amend it under s. 141. The fina
argunent advanced by himwas that the power " of hearing
obj ections or of revising the list could not be del egated to
the Sub-Committee and that, therefore, the revised |list was
bad in | aw

It is not disputed before us that the procedure laid down in
ss. 134, 135 and 136 of the Act ~for ~the assessment of
buil dings and lands to pay the tax was duly followed. It is
also not disputed that 2,200 objections were |odged wth
the, Muinicipal Council which were investigated and dealt
with by the Sub-Conmttee appointed by the Muni ci pa

Counci | . M. Setalvad, therefore, contends that ~having
followed this procedure the next step was the-authentication
of assessnment lists by the Chief Mnicipal Oficer _as

required by s. 140(1). This procedure was also followed
and, therefore, the assessment |ist becane final and the
Muni ci pal Council had the power to anend it under s. 141 (1)
of the Act. M. lyengar, however, contends that the
provi sional assessment list which was prepared under S.
134(1) of the Act and published under s. 136 was~ upon the
basis of the new rates of taxes which had been [inposed by
the Municipal Council on March 3, 1963. According to  him
as the Resolution of March 3, 1963 was revoked on April 28,
1963 and the old rate of Rs. 7/13/- per cent. was reverted
to it was necessary to publish a fresh assessnment list on
its basis. Hi s further objection which we have already
indicated is that the objections could be dealt with not by
the Sub-Conmittee but by the Municipal Council as a whole.
In view of these defects the assessnment |ist did not become
final by reason of its authentication by the Chief Minicipa
Oficer under S. 140. According to M. Setalvad these
objections were not urged before the H gh Court.. But that
is not quite accurate. W
659

have al ready quoted fromthe judgnent of the H gh Court the
summary of the grounds urged before it and the objections of
M. lyengar are to be found in the first two grounds. It is
true that the High Court did not think it necessary to dea
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with these grounds upon the view which it took on the fourth
ground which was urged before it. But that does not
preclude us from considering those grounds. |In our opinion
both the grounds are substantial and strike at the very root
of the finality of the assessnent |ist which was purported
to be authenticated by the Chief Minicipal Oficer under s.
140. The assessnment |ist which has to be published under s.
136 of the Act must contain full and accurate particulars
speci fied in s. 134(1) of the Act. Anmongst t hose
particulars are the foll ow ng

(1) Val uation of the property based on

capital or annual letting value, as the case

may be, on which the property is assessed;

(2) the rate, of tax applicable;

(3) the ambunt of tax assessed thereon
In view of the fact that the resolution of March 3, 1963 on
the basis of whichthe List was published had been revoked,
the particulars mentioned in the second and the third of the
above itens woul d necessarily be different fromthose which
woul d be ‘arrived at after taking into account the resol ution
of April 28, 1963. Under Art. 265 of the Constitution no
tax shall be levied or collected except by authority of |aw
This <clearly inplies that the procedure for inposing the
liability to pay a tax has to be strictly conplied wth.
Where it is not so conplied with the liability to pay the
tax cannot be said to be according to llaw. = The objections
whi ch the assessees had filed in pursuance of t he
notification actually published by the Chief Minicipa
Oficer were based upon the Iist published under . s. 136 and
not in pursuance of what the liability would be under the
Resol ution of the Municipal Council, dated April 28, 1963.
Therefore, it <cannot he said that the opportunity as
contenplated by the Act was at all given to the assessees
for lodging their objections as required by s. 137 ' of the
Act. Moreover, M. Setalvad was not able to point out to us
any provision of the Act or of the rules, except 's. 78,
whereunder the Council could delegate its function of
heari ng and deciding objections to a Sub- Comi tt ee.
Section 78 reads thus:

"Any powers or duties or executive functions

whi ch may be exercised or performed by or _on

behal f of the

660

Council may, in accordance with the rul es nade

under this Act, be delegated by the Council to

the President or Vice-President or to the

Chairman of the Standing or other Committees,

or to one or nore stipendiary or honorary

of ficers, but without prejudice to any powers

that nmay have been conferred on the /Chief

Muni ci pal O ficer by or under section 92."
Even assuming that under this provision the power of the

Council of hearing objections could be delegated, the
del egation can presumably be only in favour of the persons
nmentioned in S. 78 quoted above. It cannot be in favour  of
a Sub-Committee or a Conmittee. It is true that the

Convenor of the Sub-Conmittee appointed by the Council was
the Vice-President but the del egation was not to him al one
but to the Sub-Conmittee. The two arc not the same thing
because while in one case the right to decide an objection
would be solely exercisable by the Vice-President in the
other it wll be exercisable by the Sub-Conmittee as a
whol e. If there is unanimty anongst the nmenbers of the
Sub- Committee no prejudice may be caused. But if the Vice-
President is of one opinion and the other two nmenbers are of
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a different opinion the decision of the Sub-Conmittee cannot
be said to be that of the Vice-President at all. But to the
contrary.
For these reasons we are of opinion that the assessment |i st
authenticated by the Chief Minicipal Oficer was not
prepared according to |law and, therefore, the provisions of
s. 141 were not available to the Council. Upon the view we
take we do not find it necessary to consider whether the
reason given by the High Court is right or not.
The appeal is, therefore, dismissed with costs.

Appeal dism ssed.
660




