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A. M AHMADI, CJI

| have had the benefit of studying the judgnments of ny
| earned brothers Reddy, Sen and Pari poornan, JJ. Pursuant to
the discussions that | have had wth themand with all ny
other learned brothers on this bench; | find nyself to be
broadly in agreement with the conclusions recorded by Reddy,
J., subject to the two aspects on which | have recorded ny
vi ews hereunder:

The first of these is the issue regarding the extent to
which the jurisdiction of ordinary. courts is ousted in

respect of «clains for refund of taxes illegally levied and
collected. In ny view, it would be incorrect to hold, as
Reddy, J. has done, that every claimfor refund of illega

or unauthorised levy tax is necessarily required to be made
in accordance with the provisions of the Central Excise Act,
1944 (hereinafter called "the Excise Act").  The |eading
authority governing this issue is the decision of this court
i n Dhul abhai and others Vs. State of Madhya Pradesh. and
Anot her, [1968] 3 S.C. R 662. In this case, after analysing
the |l eading decisions in the field, this Court |aid down the
Fol |l owi ng propositions with a view to determ ning the extent
to which the jurisdiction of civil courts can be ousted:

"(1) Where the statute gives a

finality to the orders of the

special tribunals the Civil Courts’

jurisdiction nust be held to be

excluded if there is adequat e

renmedy to do what the civil Courts

would normally do in a suit. Such

provi si on, however, does not

exclude those cases where the

provisions of the particular Act

have not been conplied with or the

statutory tribunal has not acted

in conformty wth the fundanenta
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principles of judicial procedure.

(2) Were there is an express bar
of the jurisdiction of the court,
an exam nation of the Schene of the
particular Act to find the adequacy
or the sufficiency of the remedies
provi ded may be relevant but is not

deci si ve to sustain t he
jurisdiction of the civil court.
VWere there is no express

exclusion the examnation of the
renedies and the scheme of the
particular Act to find out the
i ntendnment becones necessary to see
if the statute creates a specia

right or aliability and provides
for the determ nation of the right
or liability and further lays down
that ‘al |~ questions about “the said
right —and liability shal | be
det erm ned by the ~tribunals  so
constituted, and whet her renedies
normal |y associ ated with actions in
civil courts are prescribed by the
said statute or not.

(3) Challenge to the provisions of
the particular Act as wultra vires
cannot be brought before Tribunals
constituted under that Act. ~Even
the H gh Court cannot go into that
guestion on a revision or reference
fromthe decision of the Tribunals.
(4) Wen a provision is already
declared wunconstitutional or the
constitutionality of any provision
isto be challenged, a suit is
open. A wit of certiorari my
include a direction for refund if
the claim is clearly wthin the
time prescribed by the Limtation
Act but it is not a compulsory
renedy to replace a suit lies.

(5) \Were the particul ar Act
contai ns no nmachinery for refund of
t ax col l ected in excess of
constitutional linmts or illegally
collected a suit lies.

(6) Questions of the correctness
of the assessnment apart from its
constitutionality are for t he
decision of the authorities and a
civil suit does not Ilie if the
orders of the authorities are
declared to be final or there is an

express prohi bition in the
particular Act. |In either case the
schene of the particular Act nust
be exam ned because it is a
rel evant enquiry.

(7) An excl usion of the

jurisdiction of the Cvil Court is

not readily to be inferred unless

the conditions above set down

apply."

In view of these propositions, which have been
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reiterated by this court on several occasions and thus
constitute sound law, it is clear that actions by way of
suits of petitions under Article 226 of the Constitution
cannot be conpletely elimnated. The clains for refund can
arise under three broad classes and issue of ouster of
jurisdiction of civil courts can be understood by focussing
on the paraneters of these classes which are as foll ows:
Class |: "Unconstitutional Levy"-- where clains for refund
are founded on the ground that the provision of the Excise
Act under which the tax was levied is unconstitutional

Cases falling within this class are clearly outside the
ambit of the Excise Act. In such cases assessees can either
file a suit under Section 72 of the contract Act, 1872
(hereinafter called "Contract Act") or invoke the wit
jurisdiction of the High Court under Article 226 of the
Constitution.
Class Il: "lIllegal = Levy"-- Were clainms for refund are
f ounded on the gr ounded t hat there is
m si nterpretation/ msapplication/erroneous interpretation of
the Excise Act and the Rul es franed thereunder

Ordinarily, all such clains nust be preferred under the
provi si ons of the Exercise Act and the Rules framed
thereunder by strictly adhering to the stipul ated procedure.
However, in cases where the authorities under the Excise Act

arrogate to thenselves jurisdiction even in cases where
there is clear want / of jurisdiction, the situation poses
sonme difficulty . Reddy, J. has heldthat in all cases,

except where unconstitutionality is alleged, the remedy is
to be pursued within the framework of the Excise Act. This
is a dangerous proposition-for it wll ~ not cater to
situations where the authorities under the Excise Act assune
authority in cases where there is an inherent |ack of
jurisdiction. This is because, if one were to foll ow Reddy,
J.”s reasoning , the authorities under the Act will have the
final say over situations in  which they totally |Iack
i nherent jurisdiction in cases which are ultra vires the

Excise Act but intra vires the( constitution. To t hat
extent, I would hold that in cases where the authorities
under the Excise Act initiate action though 1acking in
i nher ent jurisdiction, the remedy by
way of a suit under Section 72 of the Contract Act or a wit
under Article 226 of the Constitution, wll lie. Such a
conclusion will not frustrate the exclusion of jurisdiction

of civil courts by the Excise Act because the areas where an
authority acting wunder a statute is said to |lack inherent
jurisdiction have been clearly demarcated by severa
decisions of this court.

Class I11: "M st ake of Law' -- Were clains for refund
are initiated on the basis of a decision rendered in favour
of anot her assessee holding the levy to be : (1)

unconstitutional; or (2) without inherent jurisdiction

Odinarily, no assessee can be allowed to' reopen
proceedi ngs that have been finally concluded agai nst hi mon
the basis of a favourable decision in the case of another
assessee. This is because an order which has becone final in
the case of an assessee will continue to stand until it is
specifically recalled or set aside in his own case.

In Cases where the levy of a tax has been held to be
(1) unconstitutional ; or (2) void for want of inherent
jurisdiction (as explained in Class Il), it is open for the
assessees to take advantage of the declaration of the | aw so
nmade and claimrefunds on the ground that they paid the tax
under a mstake of law This is because such clains are
outside the anbit of the Excise Act. In such cases, the
l[imtation period applicable will be that specified in
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section 17 (1) (c) of the Limtation Act.

Reddy, J. has noul ded an exception to the above stated
principle. He has held that where a person approaches the
Hi gh Court or t he Supr emne Court chal | engi ng t he
constitutional Validity of a provision but fails, he cannot
take advant age of the declaration of unconstitutionality
obt ai ned by another person on another ground; this is for
the reason that so far as he is concerned , the decision
has becone final and cannot be ignored or put aside as if it
did not exist on the basis of the decision in another
person’s case. However, in my opinion, since the |levy of tax
has been held to be unconstitutional (which would lead to
the conclusion that it should never have been levied in the
first place) such an interpretation would be unfair to an
assessee  who had ~the - foresight to discern the
unconstitutionality of the provision (albeit on a different
ground) but was unfortunate in not being able to convince
the concerned court ~of the 'unconstitutionality of the
provi sion. Considering the gravity of the case, in ny
opi nion, it~ should be |left open to such an assessee to use
such legal renmedy as nmmy be available to himto have the
earlier order reviewed or recalled on the basis of the order
made in the subsequent case. |If he succeeds, well and good;
if he fails he nust take the consequence of an adverse order
agai nst him

On the issue off the retrospective application of the
amended provisions of the Excise Act, | wish to enphasise
one practical difficulty that may arise. Reddy, J. has held
that in respect of proceedings that have been finally
cul mnated, there is no question of reopening proceedings,
and retrospectively applying the anended section 11B
However, in respect of decrees and orders that have becone
final but have not been executed, the non obstante cl ause,
Section 11B(3), provides as foll ows:

"(3) Notwithstanding anything to

the contrary contained in any

j udgrent , decree, order or

direction of the Appellate Tribuna

or any court or in any other

provision of this Act or the Rules

made t hereunder or any other law

for the tine being in force, no

refund shall be nmde except as

provided in sub-section (2)."

(Enphasi s added)

It is, therefore, clear that in respect of such decrees
and orders, the procedure and conditions prescribed in
Section 11B wll have to be conplied with. However, under
the schene of the anended Excise Act, the application for
refund which is a pre-requisite for invoking Section 11B
(2), is required to be made wthin six nonths “from the
paynment of duty. It is obvious that this requirenent cannot
be conplied with in respect of pending decrees and orders.
But it nust at the sane tinme be realised that in such a
case, the assessee was protesting against the recovery of
the excise duty from himfor which he had even initiated
| egal proceedings. It would therefore be in order to assune
that he had paid the duty even though he was protesting its
recovery. To ensure that such orders and decrees are not
frustrated, its must be deened that the duties of excise in
such cases were paid "under protest"” within the neaning of
the second proviso to clause (1) of Section 11B. this would
enable the assessees in such cases to file fresh
applications under Section 11B(2), thereby conplying wth
the schene of the amended Excise Act.
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Subject to the above, | agree wth the rest of the
concl usi ons reached by Reddy, J.

B. P. JEEVAN REDDY

Article 289(1) of the Constitution of India declares
that the "property and incone of a State shall be exenpt
fromUnion taxation". The question in this batch of appeals
is whether the properties of the States situated in the
Union Territory of Delhi are exenpt from property taxes
| evied under the nunicipal enactnents in force in the Union
Territory of Delhi. The Delhi. H gh Court has taken the view
that they are. That viewis <challenged in these appeals
preferred by the New  Del hi Minicipal Corporation and the
Del hi Muni'ci pal Corporation

Leave granted in the Special Leave Petitions.

Prior to 1911-12, a large part of the territory now
conprised in the Union Territory of Delhi was a district of
the Province of Punjab. By a proclamation dated Septenber
17, 1912, the CGovernor Ceneral took the said territory under
his inmrediate authority and managenent, to be adm ni stered
as a separate Province to be known as the Province of Delhi.
[This was in connection wth the decision to shift the
Capital fromCalcutta to Delhi.] In the same year, the Delh
Laws Act, 1912 {1912 Act] was enacted. It cane into force on
and with effect fromthe Ist day of October, 1912. Schedul e-
Ato the Act defined the "territory" covered by the new
Province. Sections 2 and 3 of the 1912 Act provided inter
alia that the creation of the new Province of Delhi shal
not effect any change in the territorial application of any
enactnment. One of the Acts so applying to the territory
conprised in the new Province of  Delhi was the Punjab
Muni ci pal Act, 1911

In the year 1915, another Act called "The Del hi Laws
Act, 1915" [1915 Act] was enacted.  Under this  enactnment,
certain areas formerly conprised in the United Provinces of
Agra and Qudh were included in and added to the Province of
Delhi with effect from Ist April, 1915. Section 2 of the
1915 Act al so contained a saving clause simlar to Section 2
of the 1912 Act.

In the Constitution of India, 1950, as originally
enacted, the First Schedule contained four categories of
States, viz., Part ‘A, Part ‘B, Part ‘C  and Part ‘D .
Part ‘D conprised only of Andaman and N cobar |slands. The
Chi ef Commi ssioner’s Province of Delhi was one of the Part
‘C States. By virtue of the Part ‘C States [Laws] Act,
1950, the laws in force in t he erstwhile Chi ef
Commi ssioner’s Province of Delhi were continued in the Part
‘C State of Delhi. This Act came into force on the 16th day
of April, 1950.

In the year 1951, the Parlianment enacted the Governnent
of Part ‘C States Act, 1951. This Act contenplated that
there shall be a legislature for each of the Part ‘C States
specified therein which included Delhi. Section 21 stated
that the legislature of a Part ‘C State shall have the
power to nake laws wth respect to any of the matters
enunerated in List-1l and List-IIl of the Seventh Schedul e
to the Constitution. In the case of Delhi |egislature,
however, it was provided that it shall not have power to
make | aws with respect to matters specified therein
i ncl udi ng "the constitution and powers of rmunicipa
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corporations and other local authorities, of inprovenent
trusts and of water supply, drainage, electricity, transport
and other public utility authorities in Delhi or in New
Del hi". Section 22 provided that any law nade by the
| egislature of a Part'C State shall, to the extent of
repugnancy with any |aw made by Parlianent, whether enacted
earlier or later, be void. It is necessary to notice the two
di stinctive features of the legislatures of Part ‘C States;
not only were they created under an Act nade by Parliament,
the laws made by themeven wth respect to any of the

matters enunmerated in List-I1 were subject to any | aw made
by the Parliament. In case of repugnancy, the | aw made by
| egislature was to be of no effect. So far as Delhi is

concerned, the Parlianent placed certain additional fetters
referred to in Section 26.

It is stated that in the year 1952, a |legislature was
created for Del hi which™ functioned upto Novenmber 1, 1956
when the CGovernnent ~of Part “C States Act, 1951 was
repeal ed by Section 130 of the States’ Reorgani sation Act,
1956. Wiile repealing the Governnent of Part ‘C States Act,
1951, the States’ Reorganisation Act, 1956 did not provide
for the creation or continuance of |egislatures for the Part
‘C States. The legislature constituted for Del hi thus came
to an end.

By Constitution Seventh [Anmendnent] Act, 1956, sonme of
the Part ‘C States ceased to exist, having been nmerged in
one or the other State while some others continued -
designated as Union territories. The categorisation of the
States into Parts A B,C and D was done away with. In its
pl ace, the First Schedul e cane to provide only two

categories, viz., "(i) the States" and "(ii) ~the Union
territories". The Seventh [Amendnent] ~ Act ~specified six
Uni on territories, vi z., Del hi, Hi-machal Pradesh

Mani pur, Tri pura, Andanman and Nicobar 1slands and Laccadiv
M nicoy and Amindivi |slands. Delhi thus becane a 'Union
territory. Wth the inclusion of  Goa and other fornmer
Portugese territories in the Union, the nunber of Union
territories grew to eight by 1962. In that year, the
Constitution Fourteenth [Anmendnment} Act, 1962 was enact ed.
Pondi cherry was added as a Union territory as S1.No.9. Mire
i mportant, the said Arendnent Act introduced Article 239-A.
The new Article provided that "Parlianent may by | aw create
for any of the Union territories of H machal Pradesh,
Mani pur, Tripura, Goa, Danan and Diu and Pondicherry, a
body, whether elected or partly noninated, and partly
elected to function as a legislature for the Union
territory, or a council of mnisters, or both wth such
constitutional powers and functions in each case, as nmay be
specified in the aw' [Enphasis added]. It is significant to
note that the said article did not provide for creation of a
| egislature or a council of nministers, as the case may be,
for the Union Territory of Delhi.

Pursuant to Article 239-A,  Parliament enacted the
Government of Union Territories Act, 1963 [1963 Act].
Qoviously, this Act applied only to those Union territories
as were referred to in Article 239-A It did not apply to
Del hi. This Act provided for «creation of Legislative
Assenblies for the Union territories nmentioned in Article
239-A and the extent of their |legislative power. Section
3(1) declared that "there shall be a Legislative Assenbly
for each Union territory" whereas Section 18(1) provided
that "subject to the provisions of this Act, the Legislative
Assenbly of a Union territory may nake |aws for the whole or
any part of the Union territory with respect to any of the
matters enunmerated in the State List or the Concurrent List
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in the Seventh Schedule to the Constitution insofar as any
such matter is applicable in relation to Union territories."
Sub-section (2) of Section 18 read with Section 21, however,
conferred over-riding power upon the Parliament to make any
law with respect to any matter for a Union territory or any
part thereof. In case of inconsistency between a | aw made by
Parlianment and a | aw made by the | egislature of any of these
Union territories, the latter was to be void to the extent
of repugnancy, notwi t hstandi ng whether the Parlianentary |aw
was earlier or subsequent in point if time. Section 19 of
the Act exenpted the property of the Union fromall taxes
i nposed by or under any |l aw nade by the Legislative Assenbly
of a Union territory except insofar as is pernmtted by a | aw
made by Parlianent.

By the Constitution Sixty Ninth [Arendment] Act, 1991
Article 239-AA was introduced in Part-Vill of t he
Constitution . This Article re-named the Union Territory of
Del hi as ‘the "National Capital « Territory of Delhi" and
provi ded that there shall be a Legislative Assenbly for such
Nati onal ‘Capital ~Territory. ~The Legislative Assenbly so
created was emnmpowered by clause (3) of the said Article "to
make |aws for the whol e or any part of the National Capita
Territory with respect to any of the matters enunmerated in
the State List or /in the Concurrent List, insofar as any
such matter is applicable to Union territories, except,
matters with respect to Entries 1,2 and 18 of the State List
and Entries 64,65 and 66 of that List insofar as they relate
to the said Entries' 1, 2 and 18". Cdause (3) further
provided that the power conferred upon the  Legislative
Assenbly of Delhi by the said -article shall not derogate
fromthe powers of the Parlianent "to nmake | aws w th respect

to any matter for a Union territory or any part thereof". It
further provided that in the case ~of repugnancy, . the |aw
made by Parlianent shall prevail, whether the Parlianmentary

law is wearlier or later to the law made by the Delh

Legi sl ative Assenbly. The Parlianent is also enpowered to
amend, vary or repeal any law ‘made by the Legislative
Assenbly. Article 239-AA cane into force with effect from
February 1, 1991. Pursuant to the article, the Parlianent
enacted the GCovernnent of National Capital ~Territory of
Del hi Act, 1991. It not only provided for constitution of a
Legi sl ative Assenbly but also its powers as contenpl ated by
Article 239-AA. This Act too cane into force on February 1,
1991. The subordinate status of the Del hi Legislature is too
obvious to nerit any enphasis.

So far as the MUNI Cl PAL LAWS GOVERNI NG THE TERRI TORY COF
DELH is concerned, the following is the position: by Delh
Laws Act, 1912, referred to supra, the Punjab Minicipal Act
continued to govern the territory conprised in the Chief
Commi ssioner’s Province of Delhi. The Act is stated to have
been extended to Part ‘C  State of Del hi “-under a
notification issued under Part ‘C State [Laws] Act, 1950.
In the impugned judgnent, the High Court has stated the
foll owi ng facts:

"The various Punj ab enact nent s

which were then in force in the

territory of Delhi continued to be

in force by virtue of the Delh

Laws Act of 1912 and later by the

Part C States Laws Act of 1950 and

the Union Territories Laws Act of

1950. The application and the later

extension of this law to the Union

Territory of Delhi was, therefore,

not by the authority of the State
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Legi sl ature but that of the Central

Legi slature, that 1is, the Central

Legi sl ature under the CGovernnent of

India Act followed by the Centra

| egi sl ature under the Constitution

of India, that is, the Parlianent

of India...... The Del hi Laws Act

1912, the Union Territories [Laws]

Act, 1950 as indeed the Part C

States [Laws] Act, 1950 were al

central statutes and when a

provincial Act or an Act which may

be treated as a provincial Act or

State Act was ext ended to a

territory by a particul ar

| egislature, it ~would be deened to

be the enact nment of such a

| egislature and this principle is

clearly recognised by the Suprene

Court in the case of Mthan Lal v.

The State of Delhi ~and another

1959 S.C.R 445...1t" is thus clear

that on the extension of the Act to

the Union Territory of Delhi by the

vari ous Central Legi sl ative

enactments referred to above, it

becane a Central Act or an Act of

Parliament as ' if made by virtue of

power of Parliament to |egislate

for the Union territory of Del hi by

virtue of clause (4) of Article 246

of the Constitution of India."

The correctness of the above factual statement has not
been di sputed by anyone before us. 1ndeed, the contention of
Sri P.P. Rao, who led the _argument on behalf of the
respondent s- State governments - was to the same effect. He
contended that inasmuch as the Punjab Minicipal Act has been
extended to Part ‘C State of Delhi Under the Part ‘C  State
[ Laws] Act, 1950 with effect from April 16, 1950, it is a
post-constitutional enactrment nade by Parlianent and hence
the taxes levied thereunder constitute Union taxation. He
pl aced strong reliance upon the decision —in Mthan Lal v.
The State of Delhi & Anr. [1959 S.C R 445] and al so certain
observations in T.M Kanniyan v. Incone Tax Oficer
Pondi cherry & Anr. [1968 (2) S.C R 103] in that behalf. It
is obvious that this was also the case of the State
governments before the Delhi Hgh Court. W, ~therefore,
proceed on the basis that the Punjab Minicipal Act. was
extended to Part ‘C State of Del hi under and by virtue of
the Part *‘C State of Del hi under and by virtue of the Part
‘C States [Laws] Act, 1950 which canme into of the force on
April 16, 1950.

By virtue of the Constitution Seventh [ Anendment] Act,
1956, the Part ‘C State of Del hi was designhated as a Union
Territory. The Punjab Minicipal Act continued to govern-the
Union Territory of Delhi. |In the year 1957, the Parli anment
enacted the Del hi Municipality Act, 1957. The First Schedul e
to the Act specified the boundaries of New Delhi wthin
whi ch area the Punjab Minicipal Act continued to be in
force. The remmining area was designated as the Delhi
Muni ci pal Corporation area and the Del hi Muni ci pa
Corporation Act, 1957 was nmade applicable to it. In the year
1994, the Parliament enacted the new Delhi Minicipa
Corporation Act, 1994 repealing Punjab Minicipal Act, 1911
This Act has been brought into force with effect from May
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25, 1994. It is, however, confined in its application to the
area conprised in the New Del hi Minicipal Corporation. Delh

and New Delhi are thus governed by different nunicipa

enactnents. The Delhi Minicipal Corporation Act and New
Del hi Munici pal Corporation Act are, w thout a doubt, post-
constitutional |aws enacted by Parlianent.

PART - |1
Article 1(1) of the Constitution of India declares that
India, i.e., Bharat, shall be a Union of States. As anended

by the Constitution Seventh [ Arendnent] Act, clauses (2) and
(3) Article 1 read:

"(2) The States and the territories

thereof shall be as  specified in

the First Schedul e.

(3) The territory of India shal

conpri se- -

(a) the territories of State;

(b) the Union territories specified

in the First Schedul e; and

(c) 'such other territories as my

be acquired."

Cl ause (30) in Article 366 defines the "Union
territory"” in the foll'ow ng words:

"*Union territory’ ~neans any Union

Territory specified in the First

Schedul e and includes any other

territory conpri sed with the

territory of I ndi a but not
specified in that Schedule.”
The expression "State" is not defined in the

Constitution. It is defined in the General C auses act, 1397
which is made applicable to the interpretation of the
Constitution by Article 367. As on the date of the
comencenent of the Constitution, ~clause (58) in Section 3
of the General C auses Act defined "State" in the follow ng
wor ds”

"(58). ‘State’ shall nmean a Part A

State, a Part B State or a Part C

State."

The said definition was amended by the adaptation of
Laws Order No.1 of 1956 issued by the President in exercise
of the power conferred upon him by Article 372-A of ~the
Constitution introduced by the Constitution Seventh
[ Anendnent] Act. The anended definition reads thus:

"(58) ‘States’--

(a) as respects any period before

t he conmencemnent of t he

Constitution (Seventh Amendnent )

Act, 1958, shall nmean a Part A

State, a Part B State or a Part C

State; and
(b) as respects any period after
such comencenent, shall nmean a

State specified in the First
Schedule to the Constitution and

shall include a Union territory."

The definitions in the GCeneral Causes Act, it is
necessary to renenber, have to be read and applied subject
to the opening words in Section 3, viz., "unless there is

anyt hi ng repugnant in the subject or context....

Part- Xl of the Constitution cont ai ns provi sion
governing relations between the Union and the States. This
part is divided into two chapters, viz., Chapter-|
containing Articles 245 to 255 and Chapter-I1 containing
Articles 256 to 263. Chapter-1 carries t he title
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"l egi slative rel ati ons" whi | e Chapter-11 is call ed
"Adm nistrative relations". Article 245, which carries the
headi ng/ mar gi nal note "The extent of |aws made by Parlianent
and the Legislature of States" contains two clauses. C ause
(1) says that subject to the provi si ons of this
Constitution, Parlianent may nake |aws for the whole or any
part of the territory of India and the legislature of a
State may nake |aws for the whole or any part of the State."
Article 246 is of «crucial relevance herein and nust,
therefore, be set out inits entirety:

" 246. subj ect-matter of | aws
made by Parliament and by the
Legi sl atures of States.-(1)
Not wi t hst andi ng anything in clauses
(2) and (3), Par | i anment has

excl usive power ~to nake  laws with
respect to any of the mtters
enunerated in List | of the Seventh
Schedul e to t he Constitution
referred toas the ‘Union List").

(2) Notwithstandi ng —anyt hing in

cl ause (3), Par | i ament , and,
subj ect to cl ause (1) t he
| egislature of any State...also,
have power to make laws with
respect to any of the mtters
enunerated in List 1Il in the
Sevent h Schedul e to the

Constitution referred to -as the

‘ Concurrent List’):

(3) Subject to clauses (1) and

(2), t he Legi sl ature of any

State....has exclusive power to

make laws for such State or any

part thereof with respect to any of

the matters enunerated in List Il

in the Seventh Schedule to the

Constitution referred to as the

‘State List’).

(4) Parliament has power to make

laws with respect to any matter for

any of the territory of India not

included in a State notwi thstanding

that such matter is a nmtter

enunerated in the State List."

[ Enphasi s added]

It is relevant to point out that in clauses (2) and
(3), as originally enacted - and upto  the Seventh
[ Amendnent] Act - the expression "State" was followed by the
words "specified in Part-A or Part-B of the First Schedul e".

Simlarly, the words, "in a State" in clause (3), were
followed by the words "in Part-A or Part-B of the First
Schedule”. In other words, clauses (2) and (3) of Article

246 expressly excluded Part ‘C and Part ‘D States from
their purview. The position is no different after the
Constitution Seventh [Anmendnent] Act, which designated the
Part-C States as Union territories. They ceased to be
states. As rightly pointed out by a Constitution Beach of
this Court in T.M Kanniyan, the context of Article 246
excludes Union territories fromthe anbit of the expression
"State" occurring therein. As a matter of fact, this is true
of Chapter-l1 of Part-XI of the Constitution as a whole. It
may be renmenbered that during the period intervening between
The Constitution Seventh [Anendment] Act, 1962, there was no
provision for a legislature for any of the Uni on
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territories. Article 239-A in Part-VII - "The Union
Territories" - [which before the Seventh Amendnment was
entitled "The States in Part-C of the First Schedule"]
i ntroduced by Constitution Fourteenth [Amendnent] Act did
not itself <create a legislature for Union territories; it
nmerely enpowered the Parlianent to create themfor certain
specified Union territories [excluding Delhi] and to confer
upon them such powers as the Parliament may think
appropriate. Thus, the |legislatures created for certain
Union territories wunder the 1963 Act were not |egislatures
in the sense wused in Chapter-1l1l of Part-1V of the
Constitution, but were nere creatures of the Parlianent -
sone sort of subordinate legislative bodies. They were

unli ke the | egislatures contenplated by Chapter-111 of Part-
VI of the Constitution which are suprene in the field
allotted to them i.e., inthe field designated by List-II

of the Seventh Schedul e: The legislatures created by the
1963 Act for certain Union territories owe their existence
and derive their powers fromthe Act of the Parliament and

are subject to its over-riding authority. |In short, the
State |l egislatures contenplated by Chapter-1 of Part-X are
the legislatures of States referred to in Chapter-I11 of

Part-VI and not the legislatures of Union territories
created by the 1963 Act. Union territories are not States
for the purposes of Part-XI [Chapter-1] of the Constitution
Article 248 confers the residuary |egislative power
upon the Parliament. The said power includes the power to
make any |aw inposing a tax not nentioned in either List-11I

or List-111. Articles 249, 250, 252 and 357 confer upon the
Parliament power to make laws with respect to matters
enunerated in List-11 in_ certain exceptional situations,
which may, for the sake of conveni ence, be called a case of
"substitute legislation". It would be enough to refer to the
mar gi nal headi ngs of these four Articles. They read:

"249. Power of Parliament to

legislate with respect to a matter
in the State in the nationa
i nterest.

250. Power of Par | i ament to
legislate with respect to any
matter in the State List if a
Procl amation of Emergency is in
operation.

252. Power of Par | i ament to
legislate for two or nore States by
consent and adoption of such
| egi sl ation by any other State.

357. Exercise of |egislative powers

under Procl amation i ssued under
article 356."

W may now set out ARTICLE 285 AND
289:

"285. exenption of property of the
Union from State taxation.-- (1)

The property of the Union Shall

save in so far as Parlianent may by
| aw ot herwi se provide, be exenpt
fromall taxes inmposed by a State
or by an authority within a State.

(2) Nothing in clause (1) shall

until Parliament by law otherw se
provi des, prevent any authority
within a State fromlevying any tax
on any property of the Union to
whi ch such property was i medi ately
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before the comencenent of this
Constitution liable or treated as

liable, so long as t hat t ax
continues to be levied in that
St at e.

289. Exenption of property and

i ncone of a State from Union

taxation.-- (1) The property and

income of a State shall be exenpt

from Uni on taxation.

(2) Nothing in clause (1) shal

prevent the Union frominposing or

authorising the inposition of, any

tax to such extent, if any, as

Parliament many by law provide in

respect of a trade or business of

any kind carried on by, or on

behal f of, ~the Governnent a State

or any operations connect ed

therewith, or any property used or

occupi ed for the purposes of such

trade or business or _any income

accruing in connection therewth.

(3) Nothing in clause (2) shal

apply to any /trade or business, or

to any class of trade or business,

whi ch Parlianment may by | aw decl are

to be incidental to the ordinary

functi ons of Governnent."

A federation pre-supposes two coalescing units: the
Federal Governnment/Centre and the States/Provinces. Each is
supposed to be suprenme in the sphere allotted it/them Power
to tax is an incident of sovereignty. Basic prenise is that
one sovereign cannot tax the other sovereign. Article 285
and 289 manifest this nmutual regard and immunity but in a
manner peculiar to our constitutional scheme. Wile the
imunity created in favour of the Union is absolute, the
imunity created in favour of the States is a qualified one.
W may el aborate: Article 285 says that "the property of the
Union shall...be exenpt from all tax-inposed by a State or
by any authority wthin a State" unless, of course,
Parliament itself permts the sane and to the extent
permtted by it. [Clause (2) of Article 285 saves the
existing taxes wuntil the Parliament otherw se provides, but
this is only a transitional provision.] The ban, if it can
be called one, is absolute and enphatic in terms. There is
no way a State legislature can |levy a tax upon the property
of the Union. So far as Article 289 is concerned, the
position is different. Clause (1), had it stood by itself,
woul d have been sinmlar to clause (1) of Article 285. It
says that "the property-and inconme-of a State “shall be
exenpt from Union taxation". But it does not stand alone. It
is qualified by clause (2) and clause (3) is an exception to
clause (2). But before we refer to clause (2), a word with
respect to the neaning and anmbit of the expression
"property" occurring in this article. Expression "property"
is wide enough to take in all kinds of property. In Re. the
Bill to anmend Section 20 of the Sea Custons Act, 1878 and
Section 3 of the Central Excises and Salt Act, 1944 [1964
(3) SSCR787], all the |Ilearned Judges [both majority and
di ssenting] were agreed that the expression nust be
understood in its w dest sense. There is no reason to put a
restricted construction thereon. |ndeed, there is no
controversy about this proposition before us. Conming to
clause (2), it says that the ban inposed by clause (1) shal
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not prevent the Union from inposing or authorising the
imposition of any tax to such extent, if any, as the

Parliament may by law provide, in respect of (a) trade or
busi ness of any kind carried on by or on behalf of the
CGovernment of a State or (b) any operations connected with
such trade or business or (c) any property used or occupied
for the purposes of such trade or business or (d) any incone
accruing or arising in connection wth such trade or
busi ness. [The inspiration for this provision my perhaps be
found in certain United States’ decision on the question of
the power of the wunits of a federal polity to tax each
others’ properties.] Cause (3) enmpowers the Parlianment to
declare, by law, which ‘trade or business or any class of
trades or businesses is incidental to the ordinary functions
of the Covernment, whereupon the trades/businesses so
speci fied go out of the purview of clause (2).

It would be appropriate at this state to notice the
ratio of two judgnments of this  Court dealing with Article
289. In Re: Sea Custons Act, a Special Bench of nine |earned
Judges, by a majority, laid down the follow ng propositions:
(a) clause (1) of Article 289 provides for exenption of
property and incone of “the States only fromtaxes inposed
directly upon them it has no application to indirect taxes
like duties of excise and customns; (b) duties of excise and
custons are not taxes on property or incone; they are taxes
on manuf acture/production of goods and on inport/export of
goods, as the case may be, and hence, outside the purview of
clause (1) of Article 239. The other decision in Andhra
Pradesh State Road Transport Corporation v. The |Inconme Tax
Ofice [1964 (7) S.C.R 17] is the decision of a Constitution
Bench. The main holding in this case is that inconme of the
A P.SSRT.C is not the income of the State of Andhra
Pradesh since the former is an independent |egal entity and

hence, Article 289(1) does not avail it. At the sane tinme,
certain observations are nade in the decision regarding the
schene of Article 289. It is held that «clause (2) s an

exception of a proviso to clause (1) and as such whatever is
included in clause (2) nust be deenmed to be included in
clause (1). In other words, the trading and business
activities referred to in clause (2) are included in clause
(1) and precisely for this reason the exception in clause
(2) was provided. Clause (3), it was held, is an exception
to clause (2). In the words of the Constitution Bench

"The schene of Art.289 appears to

be that ordinarily, the incone

derived by a State both from

government and non-governmental or

commercial activities shal | be

i mune from inconme-tax levied by

the Union, provided, of course, the

incone in question can be said to

be incone of the State. This

general proposition flows from

cl ause (1).

Cl ause (2) t hen provi des an

exception and authorises the Union

to inpose a tax in respect of the

i ncore derived by the CGovernnent of

a State from trade or business

carried on by it, or on its behal f:

that is to say, the income from

trade or business carried on by the

Government of a State or on its

behal f which would not have been

taxabl e under clause (1), can be
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taxed, provided a law is nmade by
Parliament in that bebhal f. | f
clause (1) had stood by itself, it
may not have been easy to include
within its purviewincone derived
by a State from comercia
activities, but since clause (2),
interns, enpowers Parlianment to
make a law |evying a tax on
comercial activities carried on by
or on behalf of a State, the
conclusion is i nescapabl e t hat
these activities were deenmed to
have been included in cl. (1) and
that al one can be the justification
for the words in whichcl. (2) has
been adopted by the Constitution.
It is plainthat cl.(2) proceeds on
the ~basis t hat but for its
provision, the trading activity
which is covered by it would have
cl ai nmed exenption from Union
taxation under cl.(1): That is the
result of reading clauses (1) and
(2) together.

Cl ause (3) then enpowers Parlianment
to declare by | aw that any trade or
busi ness woul d 'be taken out of the
purview of «cl.(2) and restored to
the area covered by cl.(1) by
declaring that the said trade or

business is incidental to the
ordinary functions of governnent.
In other words, cl.(3) i's an
exception to t he exception

prescri bed by cl.(2). VWhat ever

trade or business is declared to be

i nci dent al to t he ordi nary

functions of government, would then

be exenpt fromby cl.(2). and would

then be exenpt from Union taxation

That, broadly stated, appears to be

the result of the schene adopted by

the three clause of Art.289."

PART - 111

The crucial question arising in this batch of appeals
pertains to the meaning of the expression "Union taxation"
occurring in Article 289(1). According to the appellants-
nmuni ci pal corporations, the property taxes |evied either by
Punj ab Municipal Act, 1911, as extended to and applicable in
the New Del hi Municipal Corporation area or by “the Del hi
Muni ci pal Corporation Act, 1957 applicable to the ' Delhi
Muni ci pal Corporation area do not fall within the anmbit of

the expression "Union taxation". According to them "Union
taxation" nmeans levy of any of the taxes nmentioned in-the
Union List [List-1 in the Seventh Schedule to the

Constitution]. May be, it nmay also take in |evy of Stanp
duties [which is the only taxation entry in the Concurrent
List] by Parliament, but by no stretch of inagination, they
contend, can levy of any tax provided in the State List

[List-11 in the Seventh Schedule] can be characterised as
Uni on taxation. Merely because the Parlianent |evies the tax
provided in List-11, such taxation does not ampunt to Union

taxation. There are nany situations where the Parlianent is
enmpowered by Constitution to nmake laws with respect to
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matters enunerated in List-I1. For exanple, Articles 249
250, 252 and 357 enpower the Parlianent to nake |laws with
respect to matters enunerated in List-1l in certain
specified situations. |f any taxes are |levied by Parlianent
while legislating under any of the above articles, such
taxation cannot certainly be termed as "Union taxation". It
would still be State taxation. The levy of taxation by

Parliament within the Union territoriesis of a simlar
nature. Either because the Union territory has no
| egi sl ature or because the Union territory has a |egislature
but the Parlianent chooses to act in exercise of its over-
riding power, the taxes levied by a Parlianmentary enact nent
within such Union territories would not be Union taxation

It is relevant to notice, the | earned counsel contend, that
the legislatures of the Union territories referred to in
Article 239-A as well as the legislature of Delhi created by
Article 239-AA are enpowered to make |aws with respect to
any of the matters enunerated in List-I1 and List-111 of the
Seventh Schedul e, just |ike any other State |egislature; any
taxes levied by these legislatures cannot certainly be

characterised as "Union~ taxation®. Merely because the
Par | i ament has been given an over-riding power to nmake a | aw
with respect to matters enunerated even in List-11, in

suppression of the law made by the legislature of the Union
territory, it does not followthat the law so made is any
the less a law belonging to the sphere of the State. The
test in such matters - it is contended - is not who makes
the law but to which matter in which List does the law in
question pertain. Cl ause (4) of Article 246 specifically
enpowers the Parlianent to nmake laws w th respect to any

matter enumer at ed in-—List-T1 in the case of Union
territories. This shows that even the said clause recognises
the distinction between List-I and List-I1 in the Seventh

Schedule, it is submtted.

The | earned Attorney Ceneral appearing for the Union of
I ndia supported the contentions of the appellant-mnunicipa
cor porations.

On the other hand, the contentions of the |earned
counted for the respondents are to the followi ng effect: a
Union territory is not a "State" wthin the nmeaning of
Article 246. Even prior to the Seventh [ Amendnent] Act, Part
‘*C States, or for that matter Part-D States, were  not
within the purview of the said article. The divisionof the
| egi sl ative powers provided by clauses (1), (2) and (3) of
article 246 has no relevance in the case of a Union
territory. Union territory, as the nane itself indicates, is
aterritory belonging to Union. A Union territory has no
| egislature as contenplated by Part-VI of the Constitution
A Union territory may have a legislature or may not. Even
if it is bestowed wth one, it is not by virtue of the
Constitution but by virtue of a Parlianentary enactnents,
e.g., Governnent of Part ‘C States Act, 1951 [prior to
Novermber 1, 1956] and Government of Union Territories Act,
1963. Even the legislature provided for Delhi by Article
239- AA of the Constitution with effect from February 1, 1992
is not a legislature like that of the States governed by
Part-VI of the Constitution. Not only the powers of he
| egislature are circunscri bed by providing that such
| egi sl ature cannot make laws wth reference to certain
specified entries in List-I1 but any law made by it even
with reference to a matter enunerated in the State List is
subject to the law made by Parlianment. In any event, the
position obtaining in Delhi after February 1, 1992 is not
relevant in these appeals since these appeals pertain to a
period anterior to the said date. The Punjab Minicipal Act,
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1911[ as extended and applied to the Union Territory of Delh

by Part ‘C States [Laws] Act] and the Delhi Minicipa

Corporation Act, 1957 are Parlianmentary |aws enacted under
and by virtue of the |legislative power vested in Parlianent
by clause (4) of Article 246. The taxes levied by the said
enactments constitute "Union taxation" wthin the meaning of
Article 289(1) and hence, the properties of the States in
the Union Territory of Delhi are exenpt therefrom Reliance
is placed wupon the majority opinion in Re.: Sea Custons Act
in support of the above propositions. It is subnmitted that
there are no reasons to take a different view now.

Oh a consideration of rival contentions, we are
inclined to agree with ‘the respondents-States. The States
put together do not exhaust the territory of India. There
are certain territories which do not formpart of any State
and yet are the territories of the Union. That the States
and Union territories of the Union. That the States and
Union territories are different entities, is evident from
clause (2) of Article 1 - indeed fromthe entire schene of
the Constitution.” Article 245(1) says that while Parlianment
may make |l aws for the whole or any part of the territory of
India, the legislature of a State nmay nake laws for the
whol e or any part of the "State. Article 1(2) read wth
Article 245(1) shows that so far as the Union territories
are concerned, the only |aw naking body is the Parlianent.
The legislature of a State cannot nmake any law for a Union
territory; it can make laws only of that State. Causes (1),
(2) and (3) of Article 246 speak of division of |egislative
powers between the Parlianment and State |egislatures. This
divisionis only between the Parliament ~and the State
| egi slatures, i.e., between the Union and the States. There
is no division of |egislative powers between the Union and
Union territories. Sinmlarly, there is no division of powers
between States and Union territories.~ So far as ' Union
territories are concerned, it is clause (4) of Article 246
that is relevant. It says that the Parliament has power to
nmake laws wth respect to any matter for any part of the
territory of India not included in a State notw thstandi ng
that such nmatter is a matter enunmerated in the State List.
Now, the Union territory is not included in the territory of
any State. If so, Parlianment is the only |aw making body
avail abl e for such Union territories. It is equally rel evant
to nention that the Constitution, as originally enacted did
no provided for a |legislature for any of the Part ‘C States
[or, for that matter, Part'D States]. It is only by virtue
of the Governnent of Part ‘C States Act, 1951 that sone
Part ‘C States including Delhi got a |egislature. This was
put an end to by the States Reorganisation “Act, 1956. In
1962, the Constitution Fourteenth [Anmendrment] Act’ did
provide for «creation/constitution of |egislatures for Union
territories [excluding, of course, Delhi] but even here the
Constitution did not itself provide for |egislatures for
those Part*'C States; it nerely enpowered the Parlianent to
provide for the same by making a law. In the year 1991, the
Constitution did provide for a legislature for the Union
Territory of Delhi [National Capital Territory of Delhi] by
Sixty-Ninth [Anmendnent] Act [Article 239AA] but even here
the legislature so created was not a full fledged
| egi slature not did have the effect of - assuming that it
could - lift the National Capital Territory of Delhi from
Union territory category to the category of States within
the neaning of Chapter-1 of Part-XI of the Constitution
Al this necessarily neans that so far as the Union
territories are concerned, there is not such thing as List-
I, List-1l or List-1ll. The only legislative body is




http://JUDIS.NIC. I N SUPREME COURT OF | NDI A Page 17 of 107
Parliament - or a legislative body created by it. The
Parlianment can nake any law in respect of the said
territories - subj ect, of course, to constitutiona
[imtations other than those specified in Chapter-1 of Part-
Xl of the Constitution. Above all, Union Territories are not

"States" as contenplated by Chapter-I of Part-Xl; they are
the territories of the Union falling outside the territories
of the States. Once the Union territory is a part of the
Union and not part of any State, it follows that any tax
l evied by its legislative body is Union taxation

Admittedly, it cannot be called "State taxation"- and under
the constitutional scheme, there in no third kind of
taxation. Either it is ‘Union taxation or State taxation

This is also the opinion of the magjority in Re.:Sea Custons
Act. B.P. Sinha, C J., speaking on behalf of hinself, P.B.
Gaj endr agadkar, Wanchoo and Shah, JJ. - while dealing with
the argument that in the absence of a power in the
Parliament to | evy taxes on | ands and buil di ngs [whi ch power
excl usively belongs to State legislatures, i.e., Item49 in
List-11], the immunity provided by Article 289(1) does not
nmake any sense - observed thus:

"It is true that List | contains no

tax directly on-property like List

[1, but it does not follow from

that the Union has no power to

i mpose a tax directly on property

under any circunmstances. Article

246(4) gives power to Parlianent to

make | aws with respect to any

matter for any part of the

territory of India not included in

a State notwi thstanding that such

matter is a matter enunerated in

the State List. This nmeans that so

far as Uni on territories are

concerned Parlianment has power to

legislate not only with respect to

items in List | but also wth

respect to itens in List | but also

with respect to items in List Il.

Ther ef or e, SO far as Uni on

territories are concer ned,

Parlianment has power to inmpose a

tax directly on property as such.

It cannot therefore be said that

the exenmption of States’ property

from Union taxation directly on

property under Art.289(1) would be

neani ngl ess as Parlianment has no

power to inpose any tax directly on

property. If a State has any

property in any Union territory

that property would be exenpt from

Uni on taxation on property under

Art.289(1). The argunent therefore

that Art.289(1) cannot be confined

to tax directly on property because

there is no such tax provided in

List | cannot be accepted."

Raj agopal a 1yyengar,J. agreed with Sinha, CJ. on this
aspect, as indeed on the main holding. The decision in
Re.: Sea Custons Act has been rendered by a Bench of nine
| ear ned Judges. The decision of the majority is binding upon
us and we see no reason to take a different view |ndeed,
the view taken by the majority accords fully with the view
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expressed by us hereinabove.

Now, so far as the anal ogy of |aws nmade by Parli anment
under Articles 249, 250, 252 and 357 are concerned, we think
the analogy is odious. Articles 249, 250 and 357 are
exceptional situations which call for the Parliament to step
in and make laws in respect of matters enumerated in List-11
and which | aws have effect for a limted period. Article 252
is a case where the State |l egislatures thenselves invite the
Parliament to make a law on their behalf. These are al
situations of what may be called "substitute |egislation" -
ei t her because of a particular situation or because there is
no legislature at a given nonment to enact | aws. As agai nst
these provisions, «clause (4) of Article 246 is a pernanent
features and |aws nmade thereunder are laws nmade in the
regul ar course.

In this connection, it is necessary to renenber that
all the Union territories are not situate alike. There are
certain Union territories [|.e., Andaman and Ni cobar |slands
and Chandi'garh] for which there can be no legislature at al
- as on today. there is a second category of Union
territories covered by Article 239-A [which applied to
H machal Pradesh, Manipur, Tripura, Goa, Daman and Diu and
Pondi cherry - now, of course, only Pondicherry survives in
this category, the rest ~ having acquired Statehood] which
have | egi sl atures /by courtesy of Parlianment. The Parli anment
can, by law, provide for constitution of |egislatures for
these States and confer upon these |egislatures such powers,
as it may think appropriate. The Parlianment  had created
| egislatures for these Union territories under the "The
CGovernment of Union Territories Act, 1963", enpowering them

to nake laws with respect to nmatters in List-1l and List-
11, but subject to its over-riding power. The third
category is Delhi. It had no legislature with effect from
Novermber 1, 1956 until one has been created under and by

virtue of the Constitution Sixty-N nth [Arendnent] Act, 1991
whi ch introduced Article 239-AA. W have already dealt wth
the special features of Article(239-AA and need not repeat
it. Indeed, a reference to Article 239-B read with clause
(8) of Article 239-AA shows how the Union Territory of Del hi
isin aclass by itself but is certainly not a State within
the neaning of Article 246 or Part-VI_of the Constitution

Inus, it is also a territory governed by clause (4) of
Article 246. As pointed out by the | earned Attorney Ceneral

various Union territories are in different stages  of
evol ution. Some have al ready acquired Statehood and sone may
be on the way to it. The fact, however, renmains that those
surviving as Union territories are governed by Article
246(4) notwithstanding the differences in their respective
set-ups - and Delhi, now called the "National Capita

Territory of Delhi", is yet a Union territory.
It would be appropriate at this state to refer to a few
decisions on his aspect. In T.M Kanniyan, a Constitution

Bench speaki ng through Bachawat, J. had this to say:
"Parlianent has plenary power to
| egislate for the Union territories
with regard to any subject. Wth
regard to Union territories, there
is no distribution of |egislative
power. Article 246(4) enacts that
‘Parlianment has power to make | aws
with respect to any natter for any
part of the territory of India not
included in a State notwi thstandi ng
that such matter is a nmtter
enunerated in the State List.’ In
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R K. Sen V. Uni on [ 1966] 1
S.C.R 480, it was pointed out that
having regard to Art.367, t he
definition of ‘State’ in s.3(58) of
the Ceneral Cl auses Act. 1897
applies for the interpretation of
the Constitution wunless there is
anyt hing repugnant in the subject
or context. Under that definition

the expression ‘State’ as respect
any period after the conmmencenent
of the Constitution (Seventh
Amendnent) Act, 1956 ‘shall nean a
State specified in t he First
Schedule to the Constitution and
shall include a Union territory’.
But this inclusive definition is
repugnant to the subj ect and
cont ext of Art.246. There, the
expriession ‘“State’ nmeans the States
specifiedin the First Schedule.

There is a distribution of
| egi sl ative power bet ween
Parliament and  the 1 egislatures of
the States. Excl usive power to

legislate with respect to t he
mattes enunerated in the State List
is assigned to'the |egislatures of
the State established by Part VI.
There i s no di stri bution of
| egi sl ative power wth respect to
Union territories. That is why
Parliament is gi ven power by
Art.246(4) to legislate even with
respect to mtters enunerated in
the State List. If the inclusive
definition of ‘State’ in s.3(58) of
the General Causes Act were to
apply to Art.246(4), Parlianment
woul d have no power to |egislate
for the Union territories wth
respect to mtters enunmerated in
the State Li st and unti | a
| egi sl ature enpowered to legislate
on those matters is created under
Art.239A for the Union territories,
there would be no | egi sl ature
conpetent to legislate on those
matter is created under Art.239A
for the Union territories, there
woul d be no |egislature conpetent
to legislate on those matters;
noreover, for ~certain territories
such as the Andaman and N cobar
I slands no | egi sl ature can be
created under Art.239A, and for
such territories there can be no
authority conpetent to legislate
with respect to matter enunerated
in the State Li st. Such a
construction is repugnhant to the
subj ect and context to Art.246. It
follows that in view of Art.246(4)

Parliament has plenary powers to
make laws for Union territories on
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all matters. Parlianent can by |aw

extend the Income-tax Act, 1961 to

a Uni on territory with such

nodi fications as it thinks fit. The

President in the exercise of his

powers under Art.240 can make

regul ations which have the sane

force and effect as an Act of

Parliament which applies to that

territory. The Pr esi dent can

therefore by regulation made under

Art. 240 extend the |Incone-tax Act,

1961 to that territory wth such

nodi fi cati ons as he thinks it.

The Pr esi dent can t hus make

regul ati ons under Art. 240 with

respect to a Uni on territory

occupying the sane field 'on which

Parli'ament can al so make | aws. W

are ‘not inpressed by the argunent

that tush overlapping of  powers

would lead to a clash between the

Presi dent and Parliament. The Uni on

territories are centrally

adm ni stered through the President

acting through an administrator. In

the cabinet system of Governnent

the President ‘acts on the advice of

the Mnisters who are responsible

to Parliament....It i s not

necessary to nmke any distribution

of incone-tax with respect to Union

territories as those territories

are centrally adninistered through

the President."

[ enphasi s added]

We respectfully agree with the above statenent of |aw

We do not think it necessary to refer to or di'scuss the
propositions laid down in Mnagenent of Advance |nsurance
Co.Ltd. V. Shri Gurudasmal & Os.. [1970 (3) S.C R 881]
hol ding that the anended definition of "State" in clause
(58) of Section 3 of the General Causes Act applies to
interpretation of Constitution by virtue of Article 372-A
nor with the contrary proposition in the dissenting judgnent
of Bhargava, J. in Shiv Kirpal Singh v. Shri V.V." Gri[1971
(2) SSCR197 at 313]. It is enough to say that context of
Article 246 - indeed of Chapter - | in Part Xl - excludes
the application of the said anended definition

In Mthanl an [Supra], T.L. Venkatrama . lyer, J.,
speaking for the Constitution Bench, while dealing with an
argunent based on Article 248(2) observed:

"That Article has reference to the

di stribution of |egislative powers

between the Centre and the States

mentioned in Parts A and B under

the three Lists in Sch.VIl, and it

provided that in respect of matters

not enuner at ed in t he Li sts

i ncl udi ng taxation, it is

Parliament that has power to enact

laws. It has no application to Part

C States for which the coverning

provision is Art, 246(4). Mreover,

when a notification is issued by

t he appropriate CGover nirent
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extending the law of a Part A State

toa Part C State, the law so

extended derives its force in the

State to which it is extended from

6.2 of the part C States (Laws) Act

enacted by Parliament. The result

of a notification issued under that

section is that the provisions of

the law which is extended becone

incorporated by reference in the

Act itself, and therefore a tax

i mposed thereunder is a tax inposed

by Parliament. There is thus no

substance in this contention."

[ Enphasi s added]

To the sane effect is the decision of a Division Bench
in Satpal & Co. v. Lt. Governor-[1979 (3) S.C R 651].

It"is then argued for the appellants that if the above
viewis taken, it ~wuld lead to an inconsistency. The
reasoning in this behalf runs thus: a law nade by the
| egi slature of a Union territory | evying taxes on | ands and
buil di ngs would be "State taxation", but if the same tax is
levied by a law made by the Parliament, it is being
characterised as "Union taxation"; this is indeed a curious
and inconsistent position, say the |learned counsel for the
appel lants. In our opinion, however, the very prem se upon
which this argument is wurged is incorrect.- A tax |levied
under alaw nade by a legislature of a Union territory
cannot be called "State taxation® for the sinple reason that
Union territory is not  a "State" wthin the neaning of
Article 246 [or for that matter, Chapter-l of Part-XI] or
Part-VI or Article 285 to 289.

Lastly, we may refer to the circunstance that Delhi
Muni ci pal Corporation Act, 1957 was enacted by Parlianent.
Hence, so far as the Del hi Minicipal Corporation area is
concerned, the taxes are |levied under and by virtue of a
Parlianmentary enactnment. So far (as the New Del hi Minicipa
Corporation area is concerned, ‘the taxes were levied til
1994 under the Punjab nunicipal Act, 1911 as extended and
applied by the Part *‘C State [Laws] Act, 1950 enacted by
Parliament. It is held by this Court in Mthanlal that
ext ensi on of an Act to an area has the sane effect as if
that Act has been nade by the extending |egislature for the
area. The Court Said:

"Moreover, when a notification is

i ssued by t he appropriate

Covernment extending the law of a

Part A State to a Part C State, the

law so extended derives its force

in the State to which it s

extended from s.2 of the Part C

States (Laws) Act enact ed by

Par | i ament . The result of a

notification issued under t hat

section is that the provisions of

the law which is extended becone

incorporated by reference in the

Act itself, and therefore a tax

i mposed thereunder is a tax inposed

by Parliament. There is thus no

substance in this contention."

[Also see T.M Kanniyan [1968 (2) S.C R 203 at 108].]

It nust accordingly be held that with effect from 1950,
it is as if the property taxes are levied by a Parliamentary
enactment. In 1994, of course, Parliament itself enacted the
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New Del hi  Muni ci pal Corporation Act [with effect from May
25, 1994] repealing the Punjab Minicipal Act. Taxes |evied
under these enactnents cannot but be Union taxation - Union
taxation in a Union Territory.

For all the above reason, we hold that the levy of
taxes on property by the Punjab Municipal Act, 1911 [as
extended to Part ‘C States of Delhi by Part ‘C States
(Laws) Act, 1950], the Del hi Municipal Corporation Act, 1957
and the New Del hi Municipal Corporation Act, 1994 [both
Parliamentary enactnents] constitutes "Union taxation "
within the neaning of Article 289(1).

PART - |V

The Del hi  Munici pal Corporation Act, 1957, the Punjab
Muni ci pal Act, 1911 [as extended to the Union Territory of
Del hi] and the New Delhi Muinicipal Corporation Act, 1994
[NND.MC Act] specifically exenpt the properties of the
Union from taxation. Section 119 of the Delhi Minicipa
Corporation Act is in terns. of Article 285 of the
Constitution. It reads:

"119. Taxation of Union properties

-- (1) Not wi t hst andi ng anythi ng

cont ai ned in t he f or egoi ng

provisions of this Chapter, |ands

and buil dings ‘being properties of

the Union shall be exenmpt fromthe

property taxes specified in section

114:

Provided that « nothing in this sub-
section shal | pr event t he
Corporation fromlevying any of the
said taxes on such 'ands and

bui | di ngs to which imediately

before the 26th January 1950, they

were liable or treated as liable,

so long as that tax continues to be

| evied by the Corporation on other

| ands and buil di ngs."

Sub-section (3) of Section 61 is also in ‘terns of
Article 285 of the Constitution. It reads:

"Nothing in this sub-section shal

aut horise the inposition of any tax

which the provincial |egislature

has no power to inpose in the

Provi nce under the Constitution--

Provided that a committee which

i medi ately before the comencenent

of the Constitution shall lawfully

| evying any such tax wunder this

section as then in force my

continue to levy such tax unti

provision to the contrary is nade

by Parliament."

Sub-section (1) of Section 65 of the ND.MC Act is
again in the sane terms as Article 285.

None of the above enactnments provide any exenption in
favour of the properties of a State. Section 115(4) of the
Del hi Muni ci pal Corporation Act, Section 61 of the Punjab
Muni ci pal Act and Section 62 of the NDMC Act Ilevy
property tax on al | t he properties wi t hin their
jurisdiction. From the fact that properties of the Union
have been specifically exenpted in terns of Article 285 but
the properties of the States have not been exenpted in terns
of Article 289 shows that so far as these enactnents go,
they purport to levy tax on the properties of the States as
well. The State governments, it is equally obvious, are not
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claimng exenption from nmunici pal taxation under any
provision of the concerned State enactnent but only under
and by virtue of Article 289 of the Constitution. They are
relying upon clause (1) of Article 889 which is undoubtedly

in absolute terms. Clause (1) of Article 289 says, "the
property and incone of a State shall be exenpt from Union
taxation". But <clause (1) does not stand alone. It is

qualified by clause (2) - which in turn is qualified by
clause (3). Wuere an exenption is clainmed under clause (1),
we cannot shut our eyes to the said qualifying clause and
give effect to clause (1) alone. In the decision in
A P.SRT.C, this Court has held that «clause (2) is an
exception to clause (1) ‘and that clause (3) is an exception
to clause (2). Wen a claim for exenption is made under
clause (1) of Article 289, the Court has to exam ne and
deternmine the field occupied by clause (1) by reading
clauses (1) and (2) together..If thereis a la w nmade by
Parliament within the meaning of clause (2), the area
covered by that laww Il be renoved fromthe field occupied
by clause (1). By way of analogy, we may refer to sub-cl ause
(f) of clause (1) and clause (5) of Article 19, which has
been explained by a Special Bench of eleven Judges in R C.
Cooper v. Union of India [1970 (1) S.C.C.248] in the
follow ng words: "Cd ause (5) of Article 19 and cl auses (1)
and (2) of Article 31 prescribe restrictions upon State
action, subject to which the right to property nmay be
exercised." But before we elaborate this aspect, it would be
appropriate to exani ne the meani ng and schenme of Article 289
and the object underlying it.

Since Article 289 .is successor to Section 155 of the
Government of India Act, 1935 - no doubt, with certain
changes - it would be helpful to refer to and exani ne the
purport and scope of Section 155 [as it obtained prior to
its amendment in 1947]. W would  also~ be sinultaneously
exam ni ng the schene and purport-of Article 289. It would be
appropriate to read both Article 289 and Section 155
t oget her:

"289. Exenpti on of property and
i ncomre of a State from  Union
taxation -- (1) The property  and

income of a State shall be exenpt
from Uni on taxation.

(2) Nothing in clause (1) shal
prevent the Union frominposing, or
aut horising the inposition of, any
tax to such extent, if any, as
Parliament may by law provide in
respect of a trade or business of
any kind carried on by, or on
behal f of, the Governnent of a
State, or any operations connected
therewith, or any property used or
occupi ed for the purposes of such
trade or business, or any income
accruing or arising in connection
therew t h.

(3) nothing in clause (2) shal
apply to any trade or business,
whi ch Parliament may by | aw decl are
to be incidental to the ordinary
functions of Government.

155. (1) Subject as her ei nafter
provi ded, the Covernnment  of a
Province and the Ruler of a
federated State shall not be liable
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to Federal taxation in respect of

l ands or buil dings situate in

British India or inconme accruing,

arising or received in British

I ndi a;

Provi de that -

(a) where a trade or business of

any kind is carried on by or on

behal f of the Government of a

province in any part of British

India, outside that Province or by

a Ruler in any part of British

India, nothing in this sub-section

shall exenpt that =~ Governnent or

Rul er from any Federal ‘taxation in

respect of that trade or business,

or any oper at i-ons connect ed

therewi th, or any property occupied

for the purposes thereof;

(b) “nothing” in this ~sub-section

shal'l exenpt a Ruler from -any

Federal taxation in respect of any

| ands, buildings or _incone being

his personal property or persona

i ncone.

(2) Nothing in/ this Act affects

any exenption fromtaxation enjoyed

as of right at the passing of this

act by the Ruler of an Indian State

in respect of any Indian Governnent

securities i ssued before that

date."

The first distinguishing feature to be noticed is that
whil e Section 155 spoke of "lands and buil di ngs" bel ongi ng
to the Government of a Province situate in British India
bei ng exenpt from Federal taxation [we are |eaving out the
portion relating to Rulers of  Acceding States/Federating
States], Article 289(1) speaks of "the property" of a State
being exenpt from Union taxation. The second materia
difference is between proviso (a) to  Section 155(1) and
clause (2) of article 289 corresponding to it. ~Under the
proviso, trade or business carried on by a Provincia
government was excluded from the exenption providedin the
main |inb of sub-section (1) whereas clause (2) does not

itself deny the exenption to such trade or business; it
nerely enable the Parliament to nmake a law levying tax on
such trade or business. This change has ~a certain
background, which we shall refer to later. The third

di stingui shing feature between the said proviso and cl ause
(2) is this: while the denial of exenption provided by the
proviso was to the trade or business carried on by a
Provi nci al government outside its territory, clause (2) of
Article 289 contains no such restrictive words. The fourth
di stinguishing feature is the provision in clause (3) of
Article 289, which enables the Parlianment to declare which
trades/ businesses are incidental to ordinary functions of
government, in which event those trades/businesses go out of
the purview of clause (2); no such provision existed in
Section 155.

Even under the Governnment of India Act, 1935 the power
to levy taxes on lands and buildings was vested in the
Provincial |egislatures alone. Federal |egislature had no
power to |evy such taxes. If so, the question arises - why
did the British Parliament provide that the Ilands and
buil dings of a Provincial governnent situated in British




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 25 of 107

India are exenpt from Federal taxation. Since, no Federa
tax could ever have been levied by the Federal |egislature
on lands or buildings, is the exenption meaningless? This is
the question which was also agitated before the |[earned
Judges who answered the Presidential reference in Re.: Sea
Customs Act. Sri  P.P. Rao and other |I|earned counse
appearing for the State governments submt that the said
exenption is neither neani ngl ess nor unnecessary. They
submit that the language used in the main linb of sub-
section (1) of Section 155 was wused advisedly to neet a
specific situation. Their explanation, as condensed by us in
our words, is to the follow ng effect:

even at the tine of enactnent and

comencenment of the CGovernnent of

India Act, 1935, the area now

conprised in the Union Territory of

Del hi was conprised in the Chief

Conmi ssi oner’s Province of  Del hi;

besi des Del hi,~ there were’ severa

ot her Chi ef Conmi ssi oner’ s

Provinces wthin British |India;

every Provinces gover nment and

al nost every mmjor native State had

properties in ~Del hi” for one or the

ot her pur pose; prior to the

comencement of the 1935 Act, there

was no such thing as division of

powers between 'the Centre and the

Provi nces; Provinces wer e ner e

adm ni strative units; the -concept

of division of powers between the

Federation [Centre] and its wunits

[ Provinces], i.e., the concept of a

Federation, broadly speaking, was

introduced by the said Act-for the

first tine; in such a situation, it

was necessary that the nut ua

respect and regard between the

Centre and the Provinces basic to a

federal concept, is affirmed  and
gi ven due constitutiona
recognition even bef ore the
enactnment of the Delhi Laws Act,
1912, the Governor Ceneral in
Council with the sanction and
approbation of the Secretary of
State f or I ndi a, had, by
procl amati on publ i shed in

Notification No.911 dated the 17th
day of Septenber, 1912, taken under
hi s i medi ate aut hority and
managenent , t he territories
mentioned in Schedule-A to the Act
[that portion of the district of
Del hi  compri sing the tehsil of
Del hi and police station of
Mehraul i] whi ch wer e formerly
i ncluded in the Province of Punjab
with a view to provide for the
adm ni stration thereof by a Chief

Conmi ssi oner as a separate
Province to be known as t he
Province of Delhi; it was the said

status which was affirmed by the
Del hi Laws Act, 1912; Section 5 of
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the Government of India Act, 1935
made a clear distinction between
t he Provi nces and t he Chi ef
Commi ssioner’s Provinces; while the
Provi nces wer e provi ded with
| egi sl atures [Chapter-111 of Part-
11 of t he Act], t he Chi ef
Conmi ssi oner’s Provinces, governed
by Part - IV of the Act, had no
| egi sl atures of their own; the only
| egi slature for them was t he
Federal |egislature; any tax |evied
in t he Chi ef Commi ssi oner’ s
Province should have been |evied
only by the Federal |egislature or
the CGovernor General, as the case
may be; Section 99(1) of the Act
provi ded t hat "t he Feder a
Legi sl ature may nmake laws’ for the
whol'e or any part of British lndia
or for _any Federated State and a
Provincial Legislature may make
laws for the Province or for any
part thereof”; < all this shows that
the tax on lands~ or buildings in
the Chief Conm ssioner’s Provinces
including Delhi could have been
| evied only by Federal |egislature;
Section 155(1)  was neant to exenpt

the | ands or bui | di ngs of
Provincial governnents from such
federal taxation - it is submtted.

We find the above expl anation cogent and acceptable. It
fully explains the use of the words "l ands and buil di ngs" in
Section 155(1) of the Act. We think it unnecessary to repeat
the whol e reasoni ng once again

As agai nst the words "l ands and buil di ngs" bel onging to
a Provincial governnent in Section 155 of the Governnent of
India Act, 1935, Article 289(1) uses a single  expression
"Property" and says that property of a State shall be exenpt
from Union taxation. The expr essi on "Property" i's
i ndubitably much wder. It takes in not —only I|ands  and
buildings but all fornms of property. Wile the Constituent
Assenbly debates do not throw any |ight upon the reason for
this change - from "lands or buildings" to "property" - it
is, in all probability, attributable to the large nunber of
representati ons made by several Provincial governments to
the Constituent Assenbly that not nmerely the lands or
bui | di ngs but any and every trade and business carried on by
a State governnent should equally be entitled to exenption.
Sri B.Sen invited our attention to those representations and
submitted that it is these representations which induced the
Constituent Assenbly to draft clause (2) of Article 289 in a
manner different fromproviso (1) to Section 155(1). Be that
as it nmay, The fact renmmins that the expression "property"
in Article 289(1) has to be given its natural and proper
neaning. It includes not only lands and buildings but all
forms of property. The explanation offered by the |earned
counsel appearing for the States, set out in extension
her ei nabove, for the use of the words "l ands or buildi ngs”
in Section 155(1) is equally valid for clause (1) of Article
289 insofar as it pertains to |ands and buil di ngs.

It nust be renenbered that both Section 155(1) and
Article 289(1) exenpt the incone as well derived by a
Provi nci al CGovernment/ State government from Union taxation
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Both the property and incone of the States are thus exenpt
under clause (1) of Article 289 subject, of <course, to
clause (2) thereof.

Now what does clause (2) of Article 289 say? It nmay be
noticed that the |anguage of the first proviso to Section
155 and of clause (2) of Article 289 is practically
i dentical [except for the two distinguishing features

nentioned hereinbefore]. It would, therefore, suffice if we
di scuss the proviso. It says - omtting reference t Princely
States - that where a trade or business of any kind is

carried on by or on behalf of the government of a Province
in any part of British India [outside that Province],

nothing in sub-section (1) shall exenpt that Government from
any Federal taxation in respect of that trade of business or
any operations connected therewith or any incone arising in
connection therewith or -any property [i.e., lands and
bui | di ngs] occupi ed for the purposes thereof. It s
necessary to enphasis that the proviso to Section 155(1)
which by ‘its own force |levied taxes upon the trading and
busi ness ‘operations carried on by the Provincial governnents
did not either define the said expressions or specify which
trading or business operations are subject to taxation. On
this account. the proviso was not and could not be said to
have been, ineffective or unenforceable. It was effective
till January 26, 1950 Cdause (2) of Article 289 also
simlarly does not define or specify - nor does it require
that the | aw nade thereunder should so define or specify. It
cannot be said that unless the lawnade under and wth
reference to clause (2) specifies the particular trading or
busi ness operations to be taxed, it wouldnot be a |aw
within the neaning of clause (2). Coming back to the
| anguage of clause (2), a question is raised, why does the
provi so speak of taxation in respect of trade or business
when the main linb of sub-section (1) speaks only of taxes
in respect of lands or buildings and income? Is the anmbit of
proviso wider than the min linmb? Is it an independent
provi sion of a substantive nature notwi thstanding the | abe

given to it as a proviso? Or is it only an exception? It is
asked. W are, however, of the considered opinion that it is
nore inmportant to give effect to the |language of and the
intention underlying the proviso than to find a |label for
it. It is clarificatory in nature w thout a doubt ;- it
appears to be nore indeed. It is concerned mainly with the
"income" [of Provincial governnents] referred to inthe nain
[inmb of sub-section (1). It speaks of tax-on the "l ands or
bui l di ngs" in that context alone, as we shall explain in the
next paragraph. The idea underlying the provisois to make
it clear that the exemption of income of Provincia

government operates only where the inconme is  earned or
received by it as a governnent; it will not avail where the
income is earned or received by the Provincial governnent
on account of or fromany trade or business carried on by it
- that is a trade or a business carried on wth profit
notive. In the light of the |anguage of the proviso to
Section 155 and clause (2) of Article 289, it 1is not
possible to say that every activity carried on by the
governnment is governmental activity. A distinction has to be
made between governnmental activity and trade and business
carried on by the government, at |east for the purpose of

this clause. It is for this reason, we say, that unless an
activity in the nature of trade and business is carried on
with a profit notive, it would not be a trade or business
contenplated by clause (2). For exanple, nere sale of
government properties, inmovable or novable, or granting of

| eases and licences in respect of its properties does not
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amount to carrying on trade or business. Only where a trade

or business is carried on with a profit nmotive - or any
property is wused or occupied for the purpose of carrying on
such trade of business - that the proviso [or for that

matter clause (2) of Article 289] would be attracted. Were
there is no profit notive involved in any activity carried
on by the State governnent, it cannot be said to be carrying
on a trade or busi ness within the neaning of the
provi so/clause (2), nerely because sonme profit results from
the activity*. W may pause here a while and explain why we
are attaching such restricted neaning to the words "trade or
busi ness™ in the proviso to Section 155 and in clause (2) of
Article 289. Both the word inport substantially the sane
i dea though, ordinarily speaking, the expression "business"
appears to be wider in its content. The expression, however,
has no definite neaning; its meaning varies with the context
and several other factors. See Board of Revenue v. A M
Ansari [1976 (3) S.C.C. 512] and State of CGujarat v. Raipur
Manuf act uri ng Conpany [1967 (1) S.C R 618]. As observed by
Lord Dipllock in Town Investnents Limted v. Departnent of
Envi r onnent [1977 (1) Al .E.R813-H.L.], "t he wor d
‘business’ is an etynological chaneleon; it suits its
meaning to the context inwhich it is found. It is not a
termof legal art ~and its dictionary neanings, as Lindl ey,
C.J. pointed out in Rolls v. MIler enbrace al nost anything
which is an occupation, as distinct from a pleasure -
anything which is an occupation or ~a duty  which requires
attention is a business....’." Having regard to the context
in which the words "trade or _business" occur - whether in
the proviso to Section 155 of the Governnment of Indian Act,
1935 or in clause (2) of Article 289 of our Constitution -
they nust be given, and we have given, a restricted neaning,
the context being levy of tax by one unit of federal upon
the incomne of the other wunit, the manifold activities
carried on by governments under out constitutional scheme,
the necessity to maintain a balance between the Centre and
the States and so on.

*For exanple, alnobst every  State governnment maintains
one or nore guest-houses in Delhi for accommodation their
officials and others connected wth the affairs of the
State. But, when sone roons/accomopdation are not occupied
by such persons and remain vacant, out si ders are
accommopdat ed therein, though at higher rates. This activity
cannot obviously be called carrying on trade or busi ness nor
can it be said that the building is used or-occupied for the
purpose of any trade or business carried on by the State
gover nment .
ordinarily speaking, the expression "business" appears to be
wider in its content. The expression, however, has no
definite neaning; its nmeaning varies with the context and
several other factors. See Board of Revenue v. A-M Ansari
[1976 (3) S.C.C.512] and State of Gujarat v.  Raipur
Manuf act uri ng Conpany [1967 (1) ALL.E. R 813-H L.], "the word

‘business’ is an etynological chaneleon; it suits -its
neaning to the context in which it is found. It is not a
term of | egal art and its di ctionary neanings, as

Lindlay,C.J. pointed out in Rolls v. MIller enbrace ‘al nost
anyt hing which is an occupation, as distinct froma pl easure
- anything which is an occupation or a duty which requires
attention is a business..."-" Having regard to the context
in which the words "trade or business" occur - whether in
the proviso to Section 155 of the Governnment of I|ndian Act,
1935 or in clause (2) of Article 289 of our constitution -
they nust be given, and we have given, a restricted neaning,
the context being levy of tax by one unit of federation upon
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the incone of the other wunit, the manifold activities
carried on by governnments under our constitutional scheneg,
the necessity to maintain a bal ance between the Centre and
the State and so on.

Proviso (i) not only speaks of trade or business
carried on by the Provincial governments [outside their
respective territories] but also "any operations connected
therewith or any income arising in connection therewith or
any property occupied for the purposes thereof." So far as
operations connected with the trade or business is
concerned, they naturally go along with the main trade or
business. No difficulty is expressed by anyone on this
count. Simlarly, wth respect to any income arising in
connection with such trade or business too, no difficulty is
expressed since the incone is an incident of the trade of
business. Difficulty “is, however, expressed regarding the
other set of words "or any property occupied for the
pur poses thereof”. The said words, in our opinion, mean that
if any property, i<e., any land or building is occupied by
the Provincial governnment for the purpose of any trade or
busi ness carried on by the Provincial government, such |and
or building too |oses the benefit of exenption contained in
the main linmb of sub-section (1); it becones liable to
Federal taxation. To repeat, the central idea underlying the
proviso is to renpbve the trading or business operations from
the purview of the main linb of sub-section (1) of Section
155. Now, coning to clause (2) of Article 289, position is
the sane with the two distinguishing features nentioned
supra, viz., (a) under this clause, renmpoval of exemption is
not automatic; it comes about only when the Parlianment nakes
a law inposing taxes in respect of any trade or business
carried on by a State governnent -and _all activities
connect ed therewith or any property used or occupied for
the purposes of such business as  alsothe incone derived
therefrom If any property - whether novable or inmovable -
is used or occupied for the  purpose of any such trade or
busi ness, it can be denied the exenption provided by cl ause
(1) but this denial can be only by way of a |aw nmade by
Parliament and (b) the exception contenplated by clause (2)
is not confined to trade and business carried on by a State
outside its territory as was provided by the first proviso
to Section 155. Even the trade or business carried on by a
State within its own territory can also be brought wthin
the purview of the enactnent made [by Parlianment] in terns
of the said clause.

Adverting to the matters before us, the question is
whet her the Parlianent has nade any | aw as contenpl ated by
clause (2) of Article 289? For, if no such law is made, it
is evident, all the properties of State governments in the
Union Territory of Delhi would be exenpt from taxation
[Parlianment has adnmittedly not nmade any | aw as contenpl at ed
by clause (3) of Article 289.] W have observed hereinbefore
that the claimof exenption put forward by State governnents
in respect of their properties situated in N D MC. -and
Del hi Municipal Corporation areas is founded - and can only
be founded - on Article 289. The States invoke clause (1) of
he article but we are of the considered opinion that clause
(1) cannot be looked at in isolation; it nust be read
subject to clause (2). Al the three clauses of Article 289
are parts of one single schene. Hence, when a claim for
exenption with reference to clause (1) is nade, one nust see
what is the field on which it operates and that can be
determined only by reading it along wth clause (2). The
exenption provided by Article 289(1) is a qualified one -
qualified by clause (2), as explained hereinbefore. It is
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not an absolute exenption |ike the one provided by Article
285(1). If there is a law within the neaning of clause (2),
the field occupied by clause (1) gets curtailed to the
extent specified in clause (2) and the | aw nade thereunder

It is, therefore, necessary in this case to determ ne
whet her the Punj ab Muni ci pal Act , Del hi Muni ci pa

Corporation Act and NND.MC. Act are or can be deened to be
enactnments within the meaning of clause (2) of Article 289.
These enactments - and certainly the Delhi Minicipa

Corporation Act and NND.MC  Act - are post-constitutiona

enactments. As stated hereinbefore, these enactnents while
specifically exenpting the Union properties in terms of
Article 285, do not exenpt the properties of the States in
terms of Article 289*. The

*As a matter of fact, "Section 115(4) of the Delh
Muni ci pal Corporation Act and Section 62(1) of the N.D.MC.
Act expressly exenpt properties used exclusively for
‘charitable purposes’ or ‘for public worship' [as defined by
then] but 'do not provide for an exenption in the case of the
properties of the States interns of Article 289. It cannot
be said, —or presuned, that Parlianment was not aware of, or
conscious of, Article 289 while enacting the said Acts.
Section 62(1) and (2) of the ND.MC Act read: "62(1). Save
as otherw se provided inthis Act, the property tax shall be
levied in respect of ~all lands and buildings in New Del hi
except -- (a) lands / and buildings or portions of |ands and
bui | di ngs exclusively occupied and used for public worship
or by a society or body for a charitable purpose:

Provi ded that ‘such society of body is supported wholly
or in part by voluntary constitutions, applies its profits,
if any, or other incone in promoting its objects and does
not pay any dividend or bonus to its nenbers.

Expl anation.-- ‘Charitable purpose’ includes relief of
the poor, education and nedical relief but does not include
a purpose which relates exclusively to religious teaching;

(b) lands and buildings vested in the Council, in
respect of which the said tax, (if levied, would under the
provisions of this Act be leviable primarily on the Council
omi ssion cannot be said to be unintentional - particularly
in the case of Del hi Minicipal Corporation Act and N.D.M C.
Act. The intention is clear and obvious: the enactnents do
not w sh to provide for any exenption in favour of
properties of the States situated within their respective
jurisdictions. Texes are levied on all properties wthin
their jurisdiction [except the properties specifically
exenpted], irrespective of who owns then and to what use
they are put. In such a situation, the question is, how
shoul d they be understood? Two vi ews can be taken: one that
since the said enactnments do not expressly purport to have
been nade under and as contenpl ated by clause (2) of Article
289, they should not be read and understood -as |aws
contenplated by or within the nmeaning of the said clause
(2). The effect of this view would be that the properties of
the State in Union Territory of Delhi will be totally exenpt
irrespective of the manner of their
(c) agricultural |ands and buildings (other than dwelling
houses).

(2) Lands and buildings or portions thereof shall not be
deenmed to be exclusively occupied and used for public
worship or for a charitable purpose within the neani ng of
clause (1) of sub-section (1) if any trade or business is
carried on in such lands and buil dings or portions thereof
or if in respect of such |ands and buil dings or portions
thereof, any rent is derived.

use and occupation. In other words, the consequence woul d be
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that the relevant provisions of the said enactnents woul d be

i neffective and unenforceable against all the properties
held by the States in the Union Territory/ National Capita
Territory of Delhi, irrespective of the nature of their user

or occupation. The second view is that since there is always
a presunption of constitutionality in favour of the statutes
and also because the decl arati on of invalidity or
i napplicability of a statute should be only to the extent
the enactnment is clearly outside the |egislative conpetence
of the legislative body naking it or is squarely covered by
the ban or prohibition in question, the declaration of
invalidity should not extend to the extent the enactnents
can be related to and ‘upheld wth reference to sone
constitutional provision, —even though not <cited by or
recited in the enactnent. Simlarly, the declaration of
i napplicability should only be to the extent the law is
plainly covered by the ~ban or-prohibition, as the case nay
be. What is not covered by the constitutional bar should be
held to be applicable and effective. In our respectfu

opi nion the latter view is consistent wth the well-known
principles of —constitutional interpretation and should be
preferred. W nmay pause here-and expl ain our view point. If
the | aw had expressly stated that it is a | aw made under and
with reference to clause (2) of Article 289, no further
guestion would have arisen. The only question is where it
does not say so*, can its validity or applicability be
sustained with reference to clause (2). In our considered
opinion, it should be so sustained,  even though it nmay be
that the appellant-corporations have not chose to argue this
poi nt specifically. As would b-evident fromsone of the
decisions referred to hereinafter, the fact that a party or
a governnment does not choose to put forward an . argunent
cannot be a ground for the court notto declare the correct
position in law. The appellants are saying that all the
properties of the States are not exenpt because the taxes
| evied by them do not constitute "Union taxation" within the
main of «clause (1) of Article 289. W have not agreed with
them We have held that the taxes |evied by the aforesaid
enactments do constitute "Union taxation" withinthe meani ng
of

*This is the normal situation. No enactment states that it
is made wunder and with reference to a particular head of
| egislation in the Seventh Schedule to the Constitution or a
provision in the Constitution. Only when the enactnent is
guestioned on the ground of |egislative conpetence, is the
court required to ascertain the head of legislation or
provision to which the enactnent is referable.

clause (1) of Article 289 and that by virtue of. the
exenption provided by clause (1), taxes are not |eviable on
State properties. In view of the fact that clauses (1) and
(2) of Article 289 go together, formpart of one schene and
have to be read together, we cannot ignore the operation and
applicability of clause (2), at the sane tine. Reference to
a few decisions would bear out our view In Charanjit Lal
Chowdhary v. Union of India [1950 S.C R 869], Fazl Ai, J.
stated: "....it is the accepted doctrine of the Anerican
Courts, which | consider to be well-founded on principle,
that the presunption is always in favour of the
constitutionality of an enactnent, and the burden is upon
himwho attacks it to show that there has been a clear

transgression of the constitutional principles". In Burrakur
Coal Co. V. Union of India [A1.R 1961 S.C. 654 at 963 =
1962 (1) S.C. R 44], Mudhol kar, j., speaking for the

Constitution Bench, observed: "Were the validity of a |law
made by a conpetent legislature is challenged in a Court of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 32 of 107

law, that Court is bound to presume in favour of its
validity. Further, while considering the validity of the | aw
the court wll not consider itself restricted to the
pl eadings of the State and would be free to satisfy itself
whet her under any provision of the Constitution the | aw can
be sustained.” In R.Rev.Msgr. Mark Netto v. State of Kerala
& Os. [1979 (1) S.C.C 23], the Constitution Bench
consi dered the guesti on whet her a rule mde by the
CGovernment of Kerala is violative of the right conferred
upon the minorities by Article 30. It was hel d:

“In that view of the mtter the

Rule in question its w de anplitude

sanctioning the wi't hhol di ng of

perm ssion for adnmission of gir

students in the boys mnority

school is violative of Article 30.

if so widely interpreted it crosses

cones in the region of interference

with the admnistration of the

institution,” a ri ght ~ which is

guaranteed to the ninority under

Article 30. The Rule, -therefore,

must be interpreted narromy and is

held to be ‘inapplicable to a

mnority educational institution in

a situation of the kind with which

we are concerned in this case. W

do not think' it necessary - or

advisable to strike down the Rule

as a whole but. do restrict its

operation and nake it inapplicable

to a mnority educati onal

institution in a situation like the

one which arose in this case.”

Ref erence may also be made to another Constitution
Bench decision in Sanjeev Coke Manufacturing Co. v. Ms.
Bharat Coking Ltd. & Anr. [Al.R 1983 S.C 239 = /1983 (1)
S.C. C 147]. The following observation in Para 26 are
apposi te:

"The deponents of the affidavits

filed into Court may speak for the

parties on whose behalf they swear

to the statements. They do not

speak for the Parlianent. No one

may speak for the Parlianent and

Parliament is never before the

Court. After Parlianent has said

what it intends to say, only the

Court may say what the Parliament

nmeant to say. None else. Once a

statute |eaves Parliament House,

the Court’s is the only authentic

voi ce which may echo (interpret)

the Parliament. This the Court wll

do with reference to the |anguage

of t he statute and ot her

perm ssi ble aids. The executive

CGovernment nmay place before the

Court their wunderstanding of what

Parliament has said or intended to

say or what t hey t hi nk was

Parlianment’s object and all the

facts and circunstances which in

their view led to the legislation

Wen they do so, they do not speak
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for Par | i ament . No  Act of
Parliament may be struck down
because of the wunderstanding or
m sunder standing of Parlianentary
i ntention by t he executive
government or because their (the
Government’s) spokesnen do not
bring out relevant circunstances
but indulge in enpty and self-
defeating affidavits. They do not
and they cannot bind Parlianent.
Validity of legislationis not to
be judged nerely by affidavits
filed on behalf of the State, but
by all the relevant circunstances
which the Court nmay ultimately find
and nore especially by what may be
gathered from what the |egislature
has itself said."

Lastly, we nmay quote the  pertinent propositions
enunci ated in—Ram Kri shna Dal ma v. Justice Tendol kar [1959
S.C.R 279] to the follow ng effect:

"(b) that there is al ways a
presunption in f avour of the
constitutionality of an enactnent
and the burden is wupon him who
attacks it to show that there has
been a clear transgression of the
constitutional principles;

(e) that in order to sustain the

presunption of constitutionality

t he Court nay t ake into
consi deration natters of comon
know edge, matters of conmon

report, the history of the tines

and may assune every state of facts

whi ch can be conceived existing at

the time of legislation; and...."
These are well-settled propositions. Applying them it nust
be held that the aforesaid Minicipal Laws are inapplicable
to the properties of State governments to the extent such
properties are governed and saved by clause (1) of Article
289 and that insofar as the properties used or occupied for
the purpose of a trade or business carried on by the state
government [as explained hereinbefore] are concerned, the
ban in clause (1) does not avail them and the taxes thereon
must be held to be valid and effective. It may be reiterated
that the Delhi Minicipal Corporation Act, 1957 and. the
N.D.MC. Act, 1994 are post-constitutional enactnents and
that the Punjab Municipal Act too nust be deened to be a
post-constitutional enactnent for t he reasons gi ven
her ei nabove. It must, therefore, be held that the |levy of
property taxes by the said enactments is valid to the extent
it relates to |ands and buil di ngs owned by State governnents
and used or occupied for the purposes of any trade or
busi ness carried on by such State governnent. In other
words, the |levy nust be held to be invalid and inapplicable
only to the extent of those Iands and buil dings which are
not used or occupied for the purposes of any trade or
busi ness carried on by the State governnment, as expl ai ned
her ei nbefore. It is for the appropriate assessing
authorities to determne which land/building falls wthin
whi ch category in accordance wth law and in the |ight of
this judgnment and take appropriate further action. In this
connection, we nmay nention that the assessing authorities
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under the Act have to decide several questions under the Act
i ncluding the questions whether any land or building is
being used for "charitable purpose" or "public worship".
They al so have to decide whether a land is an "agricul tural
land". These are difficult questions as would be evident
froma reference to the plethora of decisions under the
Income Tax Act where these expressions occur. For this
reason, neither the exenption can be held to be ineffective
nor the authorities can be said to have no jurisdiction to
deci de these questions. Appeals are provided to civil courts
agai nst the orders of the assessing authorities.

In the light of the above position of law, it is for
the Union of India to consider whether any steps are to be
taken to maintain the balance between the Union and the
States in the matter of taxation

PART - V

The follow ng conclusions flow from the above
di scussi on:

(a) the property taxes levied by and wunder the Punjab
Muni ci pal' Act, 1911, the New Del hi. Municipal Corporation
Act, 1994 _and the Del hi Municipal ~Corporation Act, 1957
constitute "Union taxation" wi'thin the neaning of clause (1)
of Article 289 of the Constitution of India;

(b) the Ilevy of ~ property taxes wunder the aforesaid
enactments on | ands and/or buil dings belonging to the State
governments is invalid and inconpetent by virtue of the
mandat e contained in clause (1) of Article 289. However, if
any land or buildingis used or occupied for the purposes of
any trade or business - trade -or business as explained in
the body of this judgnent - ~carried on by or on behal f of
the State governnent, such [and or buil di ng shall be subject
to levy of property taxes levied by the said enactnents. In
ot her words, State property exenpted under clause (1) neans
such property as is used for the purpose of the governnent
and not for the purposes of trade or business;

(c) it is for the authorities under the said enactnents to
determne with notice to the affected State government,
which and or building is used or occupied for the purposes
of any trade or business carried on by or on behal f of that
St at e governnent.

We direct that this judgnent  shall operate only
prospectively. It wll govern the Financial Year 1996-97
[comencing on April 1, 1996] and onwards. For this purpose,
we i nvoke our power under Article 142 of the Constitution
The reasons are the foll ow ng;

(a) according to the judgrment under appeal, the properties
of the State were exenpt in toto whereas according to this
judgrment, some of the properties of the State situated
within the Union Territory of Delhi nmay becone liable to
tax. The assessees are the State governnents and the taxes
are being levied under a Parlianentary enactnent. This
inter-State character of the dispute is a relevant factor;
(b) fromthe year 1975 wupto now, there have been no
assessments because of the judgnent of the Hi gh Court; and
(c) retrospective assessnent of properties under the above
enactments appears to be a doubtful proposition - at any
rate, not an advisable thing to do in all the facts and
ci rcunst ances of this case

Before parting wth this case, it would be appropriate
to refer to a submission of Sri B.Sen. He subnmitted that the
exenption provided by clause (1) of Article 289 does not and
cannot apply to conpensatory taxes |ike water tax, drainage
tax and so on. Even where the enactnent does not
specifically and individually enunerate these conponents of
property taxes, i.e., where the levy is of a conposite tax
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known as "Property tax", it must be presuned, says Sri
B. Sen, that part of the property taxes are conpensatory in
nature. W are, however, not inclined to express any opinion
on this aspect in the absence of any material placed in
support thereof. W cannot permt this new plea, which does
not appear to be a pure question of law, to be raised for
the first time at the tine of argunents in these
appeal s/wit petitions.

The appeals and wit petitions are accordi ngly disposed
of in the above terns. The judgment of the Hi gh Court shal
stand modified to the extent it is contrary to this
j udgrent .

There shall be no order as to costs.

Par i poor nan, J.

1. Conmon questions of |aw arise for consideration in this batch of
cases. Initially the matter cane up before a two Menber Bench. The said
Bench felt that the decision of the Constitution Bench conprising of 5
Judges in Sales Tax O ficer, Benaras and Ors. v. Kanhaiya Lal Mikundl a
Saraf requires reconsideration and referred the matter to a | arger bench
of 7 Judges. Wen the matter came up before a Bench of 7 Judges, it was
noticed that Kanhaiya Lal’s case (supra) was expressly approved by a bench
of 7 Judges in the decision reported in State of Kerala v. Al um nium

I ndustries Ltd. (1965) 16 STC 689, and so, by order dated 28.7.1993, the
sai d Bench directed that the matter nmay be pl aced before the | earned Chief
Justice for constituting a still 1arger Bench. That is how this batch of
cases canme up before a Bench of 9 Judges. We-heard, Sri F.S. Narinman, Sri
Soli Sorabjee and Sri Harish Salve, Senior Advocates, who appeared for the
di fferent assessees (clainmants) and Sri K Parasaran and Sri M

Chandr ashekhar, Seni or Advocate who appeared for the Union of India.

2. Stated briefly, the controversy centres round the tenability or

ot herwi se of the claimfor refund of the amounts paid be way of excise duty
under the Central Excises and Salt Act, 1944, now titled as Central Excise
Act, 1944 (hereinafter referred to as 'the Excise Act’) on the ground that
it was so done under "mistake of law'. It will be convenient to deal with
the controversy by adverting to the mninmal facts in the main appeal argued
before us - Civil Appeal No. 3255 of 1984 - Mafatlal |ndustries Ltd.,
Ahmedabad v. Union of India. The appellant is a textile mll situate at
Ahrmredabad. The appellant and a few other mlls manufacture "bl ended yarn".
The said bl ended yearn was captively consuned by the various nills for
manuf acture of fabric, popularly known as "art silk" fabric. For the period
prior to March 16/17, 1972, the mills paid excise duty on bl ended yarn
manuf actured for captive consunption under Tariff 1tem 18 or 18A of the
First Schedule to the Excise Act. In Special Application No. 1058/72 filed
by Ms. Calico MIIls, who nanufactured fabrics and was captively consum ng
bl ended yarn, produced by it for manufacturing fabric known as "art silk
fabric", a Division Bench of the Gujarat Hi gh Court by judgnment dated
15.1.1976, held that the levy of the excise duty on blended yarn prior to
March 16/17, 1972, under tariff Item 18 or 18A was clearly ultra vires. The
Hi gh Court directed refund of the excise duty levied for 3 years prior to
institution of the petition, which was instituted on 6.5.1972. The
appel l ant and other nill-owners stated that as a result of the declaration
of the law as aforesaid by the Court, they were not liable to pay excise
duty on bl ended yarn up to March 16/17, 1972 and that they had paid the
exci se duty on the same upto that date under m stake of |aw. They requested
for refund of the excise duty so paid till March 16/17, 1972, stating that
such duty was illegally recovered fromthem The Revenue did not refund the
excise duty as clainmed. So, the appellant and others filed suits within
three years of the aforesaid judgnment (15.1.1976) for refund of excise duty
illegally recovered fromthem with interest. The trial court decreed the
suits. In the appeals filed by the Union of |India against the aforesaid




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 36 of

107

decrees passed by the trial court, the H gh Court of Gujarat allowed the
appeal s and set aside the decrees passed by the trial courts, by judgnent
dated 6.4.1984. It was held that in order to successfully sustain the claim
of restitution based on Section 72 of the Contract Act, the person claimng
restitution should prove "loss or injury" to him and in the cases before
them the excise duty paid on blended yarn was ultimtely passed on to the
buyer of the fabric, and so the claimfor restitution will not lie. In

ot her words, in cases where an assessee has "passed on" the duty paid by or
realised fromhim he has suffered no loss or injury, and the action for
restitution is unsustainable. The aforesaid statement of the lawis
seriously disputed by the appellants in Cvil Appeal No. 3255/84 and

ot hers.

3. Inthe ultimte analysis, the nmain question that falls for consideration
in this batch of cases is, whether in an action claining refund of excise
duty (tax) paid under mstake of law, is it essential for the person
claimng such refund, to establish "loss or injury" to hinf In other words,
in cases where the person fromwhomthe excise duty (tax) is collected, has
"passed on" the liability or deemed to have passed on the liability, is it
open to himto claimrefund of the duty paid by him placing reliance on
Section 72 of the Indian Contract Act? The further question as to whether
an action by way of civil suit or a wit petition under Article 226 of the
Constitution will liein the light of various amendnents to the Act,
claimng "refund” or "restitution", also arises for consideration

4. | perused the draft judgnent prepared by ny |earned brother Jeeven
Reddy, J., wherein on the nmain question, he has held that if the person
claimng the refund has passed on the burden of duty to another and has not
really suffered any | oss or prejudice, there is no question of reinbursing
hi m and he cannot successfully sustain an action for restitution, based on

Section 72 of the Indian Contract Act. Wth great respect, | fully concur
with the aforesaid conclusion of nmy |earned brother. But, in view of the
i mportance of the question raised, | wouldlike to record my own reasons
for the aforesaid conclusion. | shall separately deal with the

mai ntainability of the action either by way of suit or petition under
Article 226 of the Constitution - the extent to which there is ouster of
jurisdiction of Courts.

5. In this batch of cases, the clains by different assessees for refund of
exci se duty paid by them under mistake of |awarise over a period of years,
and the clains were nade in different proceeding - before the departnmenta
authorities, by way of civil suits and wit petitions under Article 226 of
the Constitution, which are in appeal before us.

Broadly, the basis for the various refund clains can be classified into 3
groups or categories:

(1) The levy is unconstitutional - outside the provisions of the Act or not
contenpl ated by the Act.

(I'l') The levy is based on m sconstruction or wong or erroneous
interpretation of the rel evant provisions of the Act, Rules or
Notifications; or by failure to followthe vital or fundanental provisions
of the Act or by acting in violation of the fundamental principles of
judicial procedure.

(I'11) Mstake of law - the levy or inposition was unconstitutional or
illegal or not exigible in law (w thout jurisdiction) and, so found in a
proceeding initiated not by the particular assessee, but in a proceedi ng
initiated by sone other assessee either by the H gh Court or the Suprene
Court, and as soon as the assessee cane to know of the judgnent (within the
period of limtation), he initiated action for refund of the tax paid by
him due to m stake of |aw

For the periods during which the refund were clained, there were different
statutory provisions which governed the subject. They are -

(a) Period up to 7.8.1977 - Rule 11 of the Central Excise Rules, before
amendnent ;

(b) Period from?7.8.1977 to 16.11.80 - Rule 11 of the Central Excise Rules,
as anended,;
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(c) Period from16.11.1980 to 19.9.1991 - Section 11A and Section 11B of
the then Central Excises & Salt Act;

(d) Period after 19.9.1991 - Section 11A read along with Section 11B of the
Act, as amended by Act 40 of 1991.

The circunstances and grounds on the basis of which the refund can be
clained, the period within which it should be so done, the forum before

whi ch the claimshould be preferred and whether the decision thereon is
subject to the jurisdiction of ordinary courts, vary fromperiod to period.
We shall advert to such provision and their inpact on various aspects
regarding the claimfor refund a little later.

Rul e 11 of the Central Excise Rules which dealt with clains for refund of
duty as it was in force prior to 7.8.1977, is to the follow ng effect:

Rul e 11. No refund of duties or charges erroneously paid, unless clained
within three nonths. - No duties or charges which have been paid or have
been adjusted in an account current nmaintained with the Collector under
Rul e 9, and of which repaynent wholly or in part is claimed in consequence
of the sane havi ng been paid through inadvertance, error or

m sconstruction, shal " be refunded unl ess the clai mant nakes an application
for such refund under his signature and | odges it with the proper officer
within three nonths fromthe date of such paynent or adjustnment, as the
case may be

It should be noted that Rule 11 before amendment did not provide for any
ouster of jurisdiction of courts. We shall deal with Rule 11-A as anended
and Sections 11A and B of the Excise Act a little later. The Revenue states
that in view of these later provisions, there is ouster of jurisdiction of
courts, relating to clains for refund.

6. The clainms by different assessee for refund arose and are/were preferred
during different periods. After Rule 11 was anended and Sections 11A and B
were inserted in the Act, the statute contained provisions making them
exclusive for claimng refund. Be that as it may, it is only relevant to
state at this juncture that in all cases, irrespective of the rel evant
statutory provisions in the Excise Act and/or the Rules, the clainms for
refund were made in different proceedi ngs mainly based on Section 72 of the
India Contract Act. So the main issue, in all the cases, that arises for
consideration is, whatever be the nature of the attack regarding the |evy,
or the basis put forward for claimng refund, or the period for which
refund is clainmed or the character of the proceedings in which it was so
done, or the different nature or character of the statutory provisions

ei ther providing or not providing as to how and in what nanner the claim
shoul d be made, - whether the claimfor refund is tenable in any of the
proceedi ngs, for any period, based on Section 72 of the Contract Act, if
the assessee has "passed on" the liability to the consuner or third party?

7. The levy under the Excise Act is an indirect tax (duty). A duty of
excise is levied on the manufacture or production of goods. Odinarily, it
is levied on the manufacturer or producer of goods. (Since the levy is in
relation to or in connection with the manufacture or production of goods,
it may be |levied even at a point later than nanufacture or production of
the goods.) The duty levied will formpart of the total cost of the

manuf acturer or producer. The |levy being a conponent of the price for which
the goods are sold, is ordinarily passed on to the customer. It is a matter
of common know edge that every prudent businessman will adjust his affairs
in his best interests and pass on the duty levied or |eviable on the
commodity to the consuner. That is the presunption in | aw.

8. The claimfor refund in these cases is based upon the plea that excise
duty was paid when it was not exigible. It was so done under mi stake of

| aw. Refund is claimed basing the action under Section 72 of the Contract
Act, which is to the followi ng effect:

Liability for person to whom 72. A person to whom noney has noney is paid
or thing been paid, or anything delivered, delivered, by nistake or under
by mi stake or under coercion, coercion. nust repay or return it.
Il'lustrations

(a) Aand B jointly ome 100 rupees to C. A al one pays the anpbunt to C, and
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B, not knowi ng this fact, pays 100 rupees over again to C. Cis bound to
repay the ampunt to B
(b) A railway conpany refuses to deliver up certain goods to the consignee,

except upon the paynent of an illegal charge for carriage. The consignee
pays the sum charged in order to obtain the goods. He is entitled to
recover so much of the charge as was illegally excessive.

Chapter V of the Indian Contract Act is styled thus : "O Certain Relations
Resenbl i ng Those Created By Contract". The Chapter contains five sections -
Section 68 to 72. The rights and liabilities dealt with in those Sections
accrue fromrelations resenbling those created by contract. It is not a
real contract, but one inplied in | aw or a quasi-contract.

Law is fairly settled that "Mney paid under a m stake or on a

consi derati on which has wholly failed or under duress falls under the
general head of noney "had and received." An action for noney "had and
received." An action for noney "had and received" is an action "founded on
sinmple contract"” which has been called quasi contract or restitution".
Pol l ock & Mulla Indian Contract- And Specific Relief Acts (10th Edition)
page 598.

9. The Law of Restitution is founded upon the principle of "unjust
enrichment". As stated by the | earned authors, Lord Goff of Chieveley and
Gareth Jones "The Law of Restitution" (3rd Edn.) 1986. "It presupposes
three things : first, ‘that the defendant has been enriched by the receipt
of a benefit; secondly, that he has been so enriched at the plaintiff’'s
expense; and thirdly, that it would be unjust to allow himto retain the
benefit. These three subordinate principles are closely interrelated."
(page 16).

Cheshire Fifoot & Furmston's "Law of Contract" (12th Edn.) 1991, page 649.)

10. The second aspect aforesaid, nanely, that the defendant has been
enriched "at the plaintiffs’ expense", has been considered by Peter Birks
(Professor of Civil Law, University of Edinburgh) "introduction to the Law
of Restitution" rather elaborately. The principles discernible fromthe
above di scussi on has bee succinctly stated by Endrew Burrows : The Law of
Restitution (1993), at page 16, thus:
It is the major theme of Birks' work that this phrase anbi guously
conceals two different ideas in the |aw of restitution. The first,
and nost natural neaning, is that the defendant’s gain represents a
loss to the plaintiff : in Birks’ term nology a ’'subtraction fron
the plaintiff’. The second, and | ess obvi ous neaning, is that the
def endant’ s gai n has been acquired by committing a w ong agai nst
the plaintiff.
(Enphasi s suppl i ed)
The person claimng restitution should have suffered a "loss of injury". In
nmy opinion, in cases where the assessee or the person claimng refund has
passed on the incidence of tax to a third person, how can it be said that
he has suffered a loss of injury? Howis it possible to say that he has got
ownership or title to the anpbunt clainmed, which he has al ready recouped
froma third party? So, the very basis requirenent for a clai mof
restitution under Section 72 of the Contract Act is that the person
claimng restitution should plead and prove a loss or injury to him in,
ot her words, he has not passed on the liability. If it is not so done, the
action for restitution or refunds, should fail

11. In this connection, the decision of a three-nenber Bench of ‘this Court
in Mul anthand v. State of Madhya Pradesh affords sonme gui dance. The

appel lant in that case, purchased a right to pluck, collect and renove the
forest produce fromthe proprietOs. The right was acquired before the
propriety rights vested in the State of Madhya Pradesh by Act No. 1 of 1951
- called the Abolition Act. Acting under the Act, in April, 1951 the Deputy
Conmi ssi oner auctioned the forest produce of villages covered by the
purchases of the appellant. Anpbngst others, the appellant had deposited a
sum of Rs. 10,000 towards the right to collect lac fromthe forest. It
turned out that the provisions of Article 299 of the Constitution were not
conplied with and the contract entered into by appellant therein with the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 39 of

107

State of Madhya Pradesh was void. The appellant claimed refund on the basis
that there was no valid contract. The trial court as well as the appellant
court held that the appellant having worked out the contract by collecting
the lac fromthe jungles in pursuance of the agreement, was not entitled to
refund of the anpunt of deposit. In the appeal filed by the appellant, this
Court held that if the nobney is deposited and the goods are supplied or
services rendered in terns of the contract, the provision of Section 70 of
the Contract, Act may be applicable and, can be invoked by the aggrieved
party to the void contract. This Court further held at pages 1222-23, thus:
The juristic basis of the obligation in such a case is not founded upon any
contract or tort but upon a third category of |aw, nanely, quasi-contract
or restitution. In Fibrosa v. Fairbaim (1943) AC 32 Lord Wight has stated
the legal position as follows:
...any civilised systemof law is bound to provide renedies for
cases of what has been called unjust enrichnment or unjust benefit,
that is, to prevent a man fromretaining the noney of, or sone
benefit derived from another which it is against conscience that
he should keep. Such renedies in English Law are generically
different fromrenmedies in contract or in tort, and are now
recognised to fall within athird category of the conmon | aw whi ch
has been call ed quasi-contract or restitution

(7) I'n Nelsonv. Larholt (1948) 1 KB 339 Lord Denni ng has observed
as follows.
It is no longer appropriate to draw a distinction between | aw and equity,
Princi pl es have now to be stated in the light of their conbined effect. Nor
is it necessary to canvass the niceties of the old forns of action
Renedi es now depend on the substance of the right, not on whether they can
be fitted into a particular framework. The right here is not peculiar to
equity or contract or tort, but falls naturally within the inportant
category of cases where the court orders restitution of the justice of the
case SO requires.
(Enphasi s suppl i ed)
This Court further stated the | aw thus:
...lt is well established that a person who seeks restitution has a duty to
account to the defendant for what he has received in the transaction from
which his right to restitution arises. In other words, an accounting by the
plaintiff is a condition of restitution fromthe defendant (See
'Restatenent of the Law of Restitution’, American Law |Institute, 1937 Edn.
p. 634).
(Enphasi s suppl i ed)
The observations extracted above indi sputably point out that a person who
seeks restitution, has a duty to disclose or account for what he has
received in the transaction. An accounting is a condition precedent in an
action for restitution. By way of anal ogy, it can be stated that in cases
where restitution is clained under Section 72 of the Contract Act, on the
ground of payment due to m stake of law, the person claimng restitution
shoul d pl ead and prove that "he has not passed on" the liability to
another. That is the nature of "accounting" in cases falling under Section
72 of the Contract Act. In nmy opinion, the Hi gh Court was justified in l'aw
in holding that since the excise duty paid by the appellant was ultimately
passed on to the buyers of the fabric, and that the appellant has suffered
no loss or injury, the action for restitution based on Section 72 of the
Contract Act, was unsustainable. (This is the |egal positioneven under
general law, wthout reference to Section 11B of Central Excises & Salt Act
as anended by Act 40/1991).

12. M. F.S. Nariman, Senior Counsel for the appellants, contended that in
an action for restitution under Section 72 of the Contract Act, the
guestion as to whether the incidence of duty or tax has been passed on, is
an irrelevant factor. There is no such requirenent in the statute. The
sheet -anchor of the appellant’s case is founded on the decision of the
Constitution Bench in Kanhaiya Lal’'s case (supra), which was followed by a
Bench of 7 Judges in Alum niumIndustries’ case (1965) 16 STC 689. It was
argued that the decision in Kanhaiya Lal’s case was foll owed subsequently
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in Tilokchand Mdtichand and Ors. v. H B. Munshi and Anr. D. Cawasji & Co.,
Etc. Etc. v. The State of Mysore and Anr. [1975] 2 SCR 511; Dhanyal akshmi
Rice MIlIs Etc. v. The Commi ssioner of Civil Supplies and Anr. Etc. The
pl ea was that the law |laid down in Kanhaiya Lal’s case has stood the test
of time for nearly four decades and there is no requirement either in
Section 72 of the Indian Contract Act or in any of the above deci sions,
holding that in order to claimrefund or restitution based on Section 72 of
the Contract Act, the liability (duty) should not have been passed on. Qur
attention was also invited to the decision of House of Lords in Wolw ch
Bui | di ng Society v. Inland Revenue Commi ssioners (No. 2) (1992) 3 Al ER
737, of the Canadian Court in Air Canada case (59 D.L.R (4th series) 161)
(in particular dissenting judgnent of Wlson, J.), of the decision of the
Australian Court in Comm ssioner of State Revenue v. Royal |nsurance
Australia Ltd. (1994) 69 A L.J. 51, of the European Economic Conmittee in
San Gorgio S.P. A case (1985 2 CML.R 658, and the decision of the
United State Suprene Court in United States v. Jefferson Electric

Manuf acturing Co., 78 Lawyers’ Edition 859, It was argued that the

pr eponderance of judicial opinion in other jurisdictions also is in favour
of the view, that "passing on" of the liability, is an irrelevant factors
for consideration in an action for restitution, and at any rate, it cannot
formthe basis of a valid defence in-an action for "restitution". M.

Par asaran, Senior Counsel for the Union of India contended that the
guestion of "passing on" of the liability never arose for consideration in
Kanhai ya Lal’s case nor was it decided. The said decision cannot be an
authority for the proposition that a person claimng refund of tax on the
ground of mstake of lawis not obliged to allege and prove that it has not
been passed on; on the other hand, it is mandatory for a claimnt in such
cases to allege and prove that he suffered a loss or detrinment. Then and
then al one, that Court can grant the equitable relief of restitution.
Counsel al so contended that the principle inKanhaiya Lal’s case (supra)
has not been unifornmally followed by this Court subsequently. Counsel also
di stingui shed the various foreign decisions that were brought to our notice
and highlighted the fact that those decisions were rendered on their own
facts. Counsel further contended that in-cases of indirect levy of tax (ess
or fee) which was passed on, this Court has negatived the claimfor refund
in afew cases. Qur attention was invited to the foll ow ng deci sions:

Shiv Shanker Dal MIls Etc. Etc. v. State of Haryana and O's. Etc.; State
of Madhya Pradesh v. Wankatlal and Anr, 566-568; Anmar Nath Om Parkash and
Os. Etc. v. State of Punjab and Ors. Etc; Indian Al um nium Conpany Linited
v. Thane Muinici pal Corporation [1992] Supp. 1 SCC 480 (488-489) and State
of Rajasthan and Ors. v. Novelty Stores Etc.

13. The nmain case relied on, Kanhaiya Lal’'s case (supra) requires a little
detai |l ed exam nation. The respondent, Kanhaiya Lal was a firm For the
assessment years 1948-49, 1949-50 and 1950-51, its forward transactions
were brought to tax by the Assessing Authority - the Sales Tax Oficer, as
per Assessnent orders dated 31.5.1949, 30.10.1950 and 22.8.1951. On
27.2.1952, the All ahabad H gh Court in Messrs Budh Prakash Jai Prakash v.
Sal es Tax O ficer, Kanpur and Os. (1952) A L.J. 332 held that the

provi sions of the Uttar Pradesh Sales Tax Act, taxing forward contracts
were ultra vires the U P. Legislature. The said judgnent was affirned by
this Court or 3.5.1954. The attenpts of the assessee to obtain refund of
tax basing its claimon Budh Prakash Jai Prakash ease before the statutory
authorities were futile. Thereafter, the assessee-firmfileda wit
petition in the H gh Court, praying to quash the assessnment orders, and for
direction for refund of tax illegally collected. By judgnent dated
30.11.1956, a learned single Judge of the H gh Court, allowed the wit
petition. In the appeal, the Revenue contended that since the tax was paid
under mi stake of law, it was not recoverable. Even so, relying on Section
72 of the Contract Act, the Division Bench affirmed the decision of the
singl e Judge. The Revenue took up the matter in appeal before this Court.
The pl eas of the appell ant-Revenue, that the assessee should have foll owed
the procedure prescribed by the U P. Sales Tax Act and, that the wit
petition filed for refund of noney would not lie, were not allowed to be
urged by this Court. Miinly, two questions arose before this Court for
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consi deration -

(i) Wiether the term"M stake" occuring in Section 72 of the Contract Act
took within its fold "mstake of Law' as well as "nistake of fact"?

(ii) Wiether the tax paid under nistake of |aw can be recovered under
Section 72 of the Indian Contract Act?

This Court held that word "m stake" occuring in Section 72 of the Contract
Act has been used without any qualification or limtation and, so, it takes
withinits fold "m stake of law' as well as "mi stake of fact". On the
second question, this Court held that once it is established that the
paynment, even though it be a tax, has been nmade by the party under a

m stake of law, the party is entitled to recover the same and a party who
received the tax is bound to repay or return it. This Court held that there
can be no distinction ina tax liability and any other liability on a plain
readi ng of Section 72 and the plea that tax paid by nm stake of |aw cannot
be recovered under Section 72, will not be a proper interpretation of the
rel evant provisions, but to nake a |aw, adding such words as "ot herwi se
than by way of taxes" after the word "paid". The scope of Section 72 was
considered only within a limted sphere. It should be noticed that no
guesti on was raised before this Court that in order to claimrefund

(restitution) of sales tax paid, - (an indirect levy) - under Section 72,
the cl ai mant shoul d necessarily prove that he has sustained "a | oss, or
injury". In other words, the tax collected by himhas not been passed on to

athird party. Dealing with the plea that the position in |law obtaining in
Engl and, Anerica and Australia that noney paid under m stake of |aw could
not be recovered, and that sim/lar considerations should weigh in
interpreting Section 72, the Court held that the true nmeaning and intent of
Section 72 should be interpreted on its own terns, divorced from al

consi derations, as to what was the state of previous law or the law in

Engl and or el sewhere. This Court made further observations to the follow ng
effect:

If it is once established that the paynent, even though it be of a tax, has
been nade by the party |abouring under a mstake of |aw the party is
entitled to recover the sanme and the party receiving the sane is bound to
repay or return it. No distinctioncan, therefore, be made in respect of a
tax liability and any other liability on a plain reading of the terns of
Section 72 of the Indian Contract Act, even though such a distinction has
been nade in Anerica vide the passage from WI | oughby on the Constitution
of the United States, Vol. 1, p. 12 op cit. To hold that tax paid by

m st ake of | aw cannot be recovered under Section- 72 wi'll be not to
interpret the law but to make a | aw by addi ng-some such words as "ot herw se
than by way of taxes" after the word "paid".

Vol untary paynent of such tax liability was not by itself enough to

precl ude the respondent fromrecovering the said anounts, once it was
establ i shed that the paynents were made under a mistake of law. On a true
interpretation of Section 72 of the Indian Contract Act the only two
circunst ances there indicated as entitling the party to recover the noney
back are that the nonies rmust have been paid by mi'stake or under coercion
If mstake either of law or of fact is established, he is entitled to
recover the nmonies and the party receiving the sane is bound to repay or
return themirrespective of any considerati on whether the nonies had been
voluntarily, subject however to questions of estoppel, waiver, limtation
or the like. If, once that circunstance is established the party is
entitled to the relief clainmed.

No question of estoppel can ever arise where both the parties, as in the
present case, are |abouring under the m stake of |aw and one party is not
nore to bl ane than the other.

The ot her circunstances would be such as woul d entitle a court of equity to
refuse the relief claimed by the plaintiff because on the facts and

ci rcunmst ances of the case it would be inequitable for the court to award
the relief to the plaintiff. These are, however, equitable considerations
and coul d scarcely be inported when there is a clear and unanbi guous

provi sion of law which entitles the plaintiff to the relief clainmed by him
Merely because the State of U P. had not retained the nonies paid by
respondent but had spent themaway in the ordinary course of the business
of the State would not nmake any difference to the position and under the
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plain terms of Section 72 of the Indian Contract Act the respondent woul d
be entitled to recover back the nonies paid by it to the State of UP
under mi stake of Law.

(Enphasi s suppli ed)

14. It is apparent that in Kanhaiya Lal’'s case there was no plea by the
Revenue that since the assessee has passed on the tax, the claimfor refund
i s unsustainable. Such a question was not posed before this Court for
consi deration. One of the main aspects to be proved in a claimfor
restitution, that the person claimng restitution should have suffered a
loss or injury in order to sustain an action, was not urged and was not
consi dered. In such a situation the foll owi ng observations of Lord Hal shury
in Quinn v. Leathem (1901) A.C. 495 at p. 506, quoted with approval by a
Constitution Bench of this Court in State of Orissa v. Sudhansu Sekhar
M sra and again in Oient Paper and Industries Ltd. and Anr. v. State of
Orissa and Ors. [1991] Supp. 1 SCC 81, at page 96, should govern the
matter.
...there are two observations of a general character which | w sh
to0 nmake, and one is to repeat what | have very often said before,
that every judgment nust be read as applicable to the particul ar
facts proved, or assuned to be proved, since the generality of the
expressi ons whi ch may be found there are not intended to be
exposi tions of the whole | aw, but governed and qualified by the
particul ar facts of the case in which such expressions are to be
found. The /'other is that a case is only an authority for what it
actually decides. | entirely deny that it can be quoted for a
proposition that may seemto follow logically fromit. Such a node
of reasoning assunes that lawis necessarily a |ogical code,
wher eas every | awer nust acknow edge that the law is not al ways
| ogi cal at all.
(Enphasi s suppl i ed)
The above in Kanhaiya Lal’'s case, and the cases followi ng the said case.
The sai d deci sions cannot be understood as laying down the |aw that even in
cases the liability has been "passed on", the assessee can naintain an
action for restitution.
It al so appears that there is sone inconsistency in the Kanhaiya Lal’s
case. The basis in an action for restitution under Section 72 of the
Contract Act, rests upon the equitable doctrine of ‘unjust enrichnent. The
Court observed on page 1364 that the recovery of ‘the noney paid under
nm stake of |law or fact can be recovered "subject however to questions of
estoppel, waiver, limtation or the Iike". Even so, at page 1366, the Court
has observed "equitabl e considerations could scarcely be inported when
there is a clear and unanbi guous provision of |aw which entitles the
plaintiff to the relief clains by him" The very basis of the claim though
statutorily incorporated in Section 72 of the Contract Act, is equitable in
nature and if so, how can it be said that equitabl e considerations should
not be applied in adjudicating the claimfor restitution (refund)? If an
assessee has passed on the tax to the consuner or a third party and
sustained no loss or injury, grant of refund to himw 1l result in a
windfall to him Such a person will be unjustly enriched. This will result
in the assessee or the clainmant obtaining a benefit, which is neither
legally nor equitably due to him In other words, such a person is enabled
to obtain an unjust benefit" at the cost of innumerable persons to whomthe
liability (tax) has been passed on and to whomreally the refund or
restitution is due. The above factors certainly disentitle sucha person
fromclaimng restitution. If the decision in Kanhaiya Lal’s case (supra)
and the cases followi ng the said decision, enables such a person to claim
refund (restitution), with great respect to the | earned Judges, who
rendered the above decisions, | express ny dissent thereto.

15. Shri Narinman and Shri Sorabjee also contended that if the relief of
refund is withheld or denied on the ground that the assessee has passed on
the tax (liability) to the consuner or third party, It will result in a
position where the State is enabled to retain and appropriate the unl awfu
collection to itself. The plea was that Article 265 of the Constitution of
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India contains a nandate to the effect that "no tax shall be |evied or
col l ected except by authority of law'. It was argued that this is a basic
feature of the Constitution and cannot be ignored. If no tax can be
col l ected except by authority of law, the same |ogic would prevail for
retention of amounts collected without the authority of |law. Reference was
made in this connection to the decision of the Madras Hi gh Court in

Rayal aseema Constructions v. Dy. Commercial Tax Officer, 10 STC 345
(355-356) and affirmed by this Court in Dy. Commercial Tax O ficer, Madras
v. Rayal aseenma Constructions 17 STC 505. The plea urged was that, if the
assessee, is denied the refund, the State CGovernment could retain the

amount illegally collected, and it would anmount to violation of the
constitutional nmandate enshrined in Article 265 of the Constitution. An
equitable principle will ‘not hold good agai nst a constitutional nandate. On

the other hand, Counsel for the Union of India, Sri K Parasaran, brought
to our notice the follow ng portion of the Preanble and Article 39(b) and
(c) of the Constitution to contend that Article 265 of the Constitution
cannot be construed in a vacuo or isolation, but should be construed in the
[ight of the basic principles contained in other parts of the Constitution
-viz. - the Preanble and the Directive Principles of State Policy:
Preanbl e

WE, THE PECPLE OF I'NDI A, having solemly resolved to constitute

India into a SOVEREI GN SCCI ALI ST SECULAR DEMOCRATI C REPUBLI C and to

secure to all “its citizen:

JUSTI CE, social, econom ¢ and political

XXXX XXXX XXXX

Article 39(b)-(c):
(b) that the ownership and control of the material resources of the
conmunity are so distributed as best to subserve the comon good;
(c) that the operation of the econonmic system does not result in the
concentration of wealth and neans of production to the conmon detrinent;
(Enphasi s suppl i ed)
M. Parasaran also urged that it shoul d be borne in nmind that excise duty
is an indirect levy or tax which could be passed on. |nnunerabl e persons
bear the brunt. And it is passed on, ordinarily by prudent businessnmen. The
decisions in R C Jail v. Union of India [1962] Suppl. 3 SCR 436 and The
Provi nce of Madras v. Boddu Pai danna and Sons (1942) F.C.R 90, were
referred to. Reference also was nade to Section 64A of Sale of Goods Act,
1930 which was substituted later by Act 33 of 1963 'to show that the |evy
coul d be passed on and so recogni sed by statute, and i'n the above
background, there is a presunption that excise duty has been passed on. The
scope of Article 39(b) of the Constitution, as |aid down by this Court in
State of Karnataka and Anr. Etc, v. Shri Ranganat ha Reddy and Anr.. Etc.
Sanj eev Coke Mg. Co. v. Bharat Coking Coal Ltd. and Anr.; State of Tam |
Nadu Etc. Etc. v. L. Abu Kavur Bai and Ors. was highlighted. Reliance was
pl aced on Amar Nath Om Prakash and Ors. Etc. v. State of Punjab and Os.
Etc., at pp. 96, 97, 99, 100; Shiv Shanker Dal MIls Etc. Etc. 'v. State of
Haryana and Ors. Etc. and Wal aiti Ram Mahabir Prasad v. State of Punjab and
Os. AIR (1984) P&H 120, at p. 124, to stress the point that the persons
claimng refund who were only m ddl e-nmen, shoul d not be unjustly enriched
and allowed to nake a "fortune" as it were, at the expense of innunerable
uni dentifiable innocent consuners and that "public interest" requires that
such persons claining refund shoul d not be unduly or unjustly benefited;
and, public interest is better served, if the State is allowed to retain
the collection of tax, which could be nmade/spent, for the benefit of the
"public.

16. On an evaluation of the rival pleas urged in the matter, | amof the
view that the plea of Counsel for Union of India should prevail

Fol I owi ng the decision in the Province of Madras case (supra) and ot her
cases, a Constitution Bench of this Court in R C Jall v. Union of India
(supra) at page 451 stated the nature and character of excise duty, thus:
Excise duty is primarily a duty on the production of manufactured of goods
produced or manufactured within the country. It in an indirect duty which
the manuf acturer or producer passes on to the ultinmate consuner, that is,
its ultimate incidence will always be on the consumer.
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(Enphasi s suppl i ed)

Section 64A of the Sale of Goods Act after its anendnment by Act 33 of 1963,
in providing that in contract of sale anpbunt of increased or decreased
taxes, may be added or deducted by the seller or by the buyer, in case of

i ncrease or decrease or renitted, after the naking of the contract for the
sal e or purchase of such goods, without stipulation as to the payment of
tax where a tax was not chargeable at the tine of nmaking the contract,
expressely states that the provisions shall apply to any duty of custons or
exci se and any tax on the sale or purchase of goods. The scope of Article
39(b) of the Constitution which has as its basis the concept of
"distributive justice", as explained in three cases referred to in the
previ ous paragraph; Shri Ranganatha Reddy [1978] 1 SCR 641; Sanjeev Coke v.
Bharat and L. Abu go to show that the words "material resources" occuring
in Article 39 dause (b) will take in, natural or physical resources and

al so novabl e or i mmovable property and it would include all private and
public sources of neeting material needs, and not nmerely confined to public
possessions. So also, the three cases, shiv Shanker Dal MI1’'s case [1980]
1 SCR 1170, Amar Nat h -Om Prakash™s case [1985] 2 SCR 72 and Walaiti Ram
Mahabi r Prasad, Al R 1984 (P&H) 120, enphasise the principle that the

per sons who have passed on the burden of the |levy - mddlemen - should not

be allowed to profiteer by illgotten gains and unjustly enriched. An

anal ysis of the above decisions in detail will point out that if Article
265 of Constitution is literally interpreted and in isolation, and refund
ordered, in cases where excise duty has been passed on, it will result in a

nockery, totally ignoring the other salient features of the Constitution
and the ground realities. As the Preanble states, the Constituti on was
enacted by the people, to secure to all the citizen, justice, political
soci al and economic. It is fairly settled by the decisions of this Court,
that the directive principles contained in Part |1V of the Constitution are
fundanental in the governance of this country and all organs of the State
including the judiciary are bound to enforce those directives. In
interpreting the various provisions of the Constitution, the courts have to
be realistic and should be alive to the needs of the tinmes. The courts have
a responsibility to ensure proper and neani ngful interpretation of the
directive principle and to adjust or harnoni se the objectives enshrined in
the Preanble - justice, political, social and economc and the directive
principles contained in Part 1V, with the individual rights. In the
process, it is permssible to restrict, abridge, curtail and.in extrene
cases, abrogate other rights in the Constitution, if found necessary and
expedient, in particular situations. In the light of the above, | hold that
Article 265 should be read along with the Preanble and Article 39(b) and
(c) of the Constitution, and so construed in cases where the assessee has
passed on the liability to the consuner or third party, he is not entitled
to the claimof restitution or refund. The fact that thelevy is invalid
need not autonmatically result in a direction for refund of all collections
made in pursuance thereto. The observation of a three-Mnber Bench of this
Court in Orissa Cement Ltd. v. State of Orissa [1991] Supp. 1 SCC 430 (498
para 69), is apposite in this context.

We are inclined to accept the view urged on behalf of the State that a
finding regarding the invalidity of a | evy need not automatically result in
a direction for a refund of all collections thereof nmade earlier. The
declaration regarding the invalidity of a provision and the determn nation
of the relief that should be granted in consequence thereof are two
different things and, in the latter sphere, the court has, and nust be held
to have, a certain anount of discretion. It is a well settled proposition
that it is open to the court to grant, nould or restrict the relief in a
manner nost appropriate to the situation before it in such a way as to
advance the interests of justice.

17. It is open to the Court to deny the equitable renedy of refund
(restitution) in such cases. The attenpt of persons who have passed on the
liability in claimng refund is only to strike at a bargain - to nake a
fortune at the expense of innumerabl e unidentifiable consuners. Such
persons have suffered no loss. On the other hand, if the State is all owed
to retain the amount, it will be available to the community at |arge and
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could be made use of for public purposes. On this basis as well, the denia
of refund or restitution is valid. There is nothing abhorrent or against
public policy if refund or restitution is withheld in such a situation. It
shoul d al so be stated that in cases of indirect |levy of tax which was
passed on, this Court has negatived the claimfor refund in a few cases,

mentioned in paragraph 12 (supra); - Shiv Shanker Dal MIls v. State of
Haryana ; State of Madhya Pradesh v. VWyankatlal and Anr.; Amar Nath Om
Prakash and Ors. v. State of Punjab and Os.; Indian Al unini um Conpany

Limted v. Thane Minicipal Corporation [1992] 1 Supp. 1 SCC 480 (488-489)
and State of Rajasthan and Ors. v. Novelty Stores etc.

18. It now remains to consider the foreign decisions brought to our notice.
The vari ous deci sions of foreign courts and their scope have been very
exhaustively considered by Jeevan Reddy, J. in his judgnent under the
headi ng "Deci sions of foreigh courts on the subject". | amin broad
agreenment with ny | earned brother Jeevan Reddy, J., in the analysis of the
various decisions aforesaid. It-is unnecessary to cover that ground over
agai n.

19. In this context, it will not be out of place to note that academ ci ans
have bestowed great thought and - in various articles dealt with the matter
in sufficient detail, particularly with reference to the forei gn decisions
brought to our notice. To nention a few, they are -

(1) When Money is paid in Pursuance of a void authority...." - Aduty to
replay? by Peter Birks: (Public Law (1992) page 580)

(2) "Restitution of taxes, levies and other inmposts: Defining the extent of
the Woolwi ch Principle" - by J. Beatson: Law Quarterly Review Vol. 109
(1993) Page 401.

(3) "Restitution of Overpaid Tax, Discretion and Passing-on" - by J.

Beat son. (Law Quarterly Review Vol. 111 (1995) page 375 Notes.

(4) "Unjust Enrichment" - by Steve Hedl ey (Canbridge Law Journal 1995
(578-599).

(5) "Unjust Enrichment Cainms: A Conparative Overview' - by Brice Dickson
(Canbridge Law Journal (1995) (100-126)

(6) "The Law of Taxation is not an Island - Overpaid Taxes and the Law of
Restitution” - by Graham Virgo; (British Tax Review (1993) (442-467)

(7) "Paynents of Mney under M stake of Law. A Conparative View' - by
Gareth Jones [Canbridge Law Journal (1993) Coment (225)]

(8) "Restitution, Msdirected Funds and Change of Position" - by Ewen
McKendrick [ Modern Law Review (1992) Vol. 55 (377-385)].

In some of the articles, the defences to a claimfor restitution of
overpai d taxes, has been dealt with the detail. One of themis the article
by Graham Virgo’'s appearing in British Tax Review (1993) (pp. 442-467)
titled "The Law of Taxation is not an Island - Overpai d Taxes and the Law
of Restitution", pages 462 and 463 under the sub-heading "Passing on", the
| ear ned aut hor has nade the foll ow ng conment:

(vii) Passing on 484

Since restitution at common |aw is based upon the principle of reversing an
unjust enrichnent, it is inportant to determ ne whether the defendant was
actually enriched at the plaintiff's expense. This raises a difficult
probl em where the Revenue was initially enriched at taxpayer’s expense, by
virtue of the receipt of overpaid tax, but the taxpayer did not ultimtely
suffer a | oss because the burden of the payment was passed on to sonebody
el se. This could arise if the taxpayer pays excessive VAT and passes the
anmount overpaid on to custoners 495. As a matter of principle it could be
argued that, in such a case, the taxpayer should not be allowed to recovery
the anount overpaid fromthe Revenue, because recovery would nean that the
taxpayer was unjustly enriched at the expense of those who ultimately bore
the burden of the tax 506. A possible solution to this is to allow those
who effectively paid the tax to recover fromthe tax payer, who in turn
shoul d recover fromthe Revenue, However, typically in cases of passing on
there are many people who effectively bear the burden of the tax and to
encourage actions by themwoul d be inpractical and unrealistic, Thus, in
such cases the best approach is to allow the Revenue a defence of passing
on and enable it to retain the tax and use it for the public benefit.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 46 of

107

However, it remmins uncertain to what extent a defence of passing on exists
in English law 517. Such a defence is recognised by European Community | aw.
In Admi nistration delle Finanze dello Stato v. SpA San Gorgio it was held
that Community | aw does not prevent Menmber States from "disall ow ng
repaynent of charges which have been unduly levied to do so woul d ent ai

unj ust enrichnment of the recipients,” for exanple where the unduly |evied
charges have been incorporated in the price of goods and passed on to
purchasers, Although this decision is confined to charges |evied contrary
to the rules or Community |law, the very fact that Community | aw accepts the
validity of a defence of passing on and accepts that the rationale of it is
to avoid the unjust enrichnent of the initial taxpayer, is a good reason
for the defence to be adopted-generally in English law. It would be odd if
there were a divergence of approach between English and Conmunity | aw on
this matter.

However, it must be noted that Comunity |aw "does not prevent" Menber
States from adopting a defence of passing on. The San G orgio case is not
authority for the proposition that Menber States nust adopt such a defence.
There has been sone disquiet expressed as to the need for such a defence in
theory and how it would work in practice. The defence was rejected in Mason
v. New South Wal es. The operation of the defence is fraught with

di fficulties because it is not easy to show that the charge was passed on
in the price of goods. For the price of goods is affected by many factors,
conditional upon the state of the market. Advocate CGeneral Mancini in the
San G orgi o case said that the "passing on of charges is not generally

rel evant because of the innunerable variables which affect price formation
in a free market and because of the consequent inpossibility of
definitively relating any part of the price exclusively to a certain cost."
Thus, may be the price of goods was increased in an attenpt to recoup the
tax paid to the Revenue fromthe purchasers of goods, but this in turn may
have had an inpact on sales volune resultingin an overall |oss. The burden
of the enrichnment cannot really be said to have been passed on when the
initial taxpayer suffers a net |oss.

It is submitted that in principle a defence of passing on should exist,
with a burden of proving this being on the Revenue: in unlawfully denanded
the taxes and so it should show that repaynent would unjustly enrich the
taxpayer. It is unlikely that such a defence woul d operate successfully in
practice in many cases because of (the difficulty of '‘proving that the tax
was actually passed on.

(Enphasi s suppl i ed)

Similarly, in the Article by J. Beatson (1993) 109 L. QR 401 (427-428),
the | earned author has stated regardi ng passing on, thus:

"Passing on." The Law Conm ssion rai sed the question of whether a payer who
was "passed on" to others, for instance by price increases, the higher cost
he has borne because of the overpaynent should be precluded from
recovering. This defence is permtted by European Conmunity Law so |ong as
it does not have the effect of making the right to recover inpossible in
practice or excessively difficult to exercise. However, it has been
criticised, technically because, inter alia, price increases should nmean
that less will be sold, and al so because of difficulties of proof. These
difficulties were noted by Lord Goff, and argunents for a simlar limt
were not accepted by the H gh Court of Australia in Mson v. South Wil es.
However, the underlying rationale of a "passing on" defence night be
achieved by providing, as in the statutes on recovery of Value Added Tax
and car tax, that recovery should not be allowed if the payee can show t hat
the payer would be unjustly enriched if he recovered the paynent. This
woul d be consistent with the basic equitable features that have influenced
the devel opnent of the action for noney had and received. It is also
possi bl e that such a limt would achieve the sane policy ends as the
"reasonable and just" limt in provisions such as Section 33 of the Taxes
Management Act 1970 and, if so, it might provide a useful method of
achieving a neasure of rationalisation. (pp. 427-428)

20. Mention may al so be made about the Law Conmi ssion’s Report in England,
Law Consul tati on Paper No. 120 "Restitution of Payments nade under a
m st ake of |aw' - wherein, after discussing the entire case |aw of Engl and
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and other jurisdiction, an observation is nmade thus:

3.85. In principle there woul d appear to be no reason why such a defence
shoul d not apply to cases where the authority can prove on the bal ance of
probabilities that the payer would be unjustly enriched because the charge
has been passed on. The views of consulters on the general issue of a
"passi ng on" defence are invited.

In Kanhaiya Lal’s case [1959] SCR 1350 at page 1367, this Court was not
inclined to accept the defence in nitigation that the State has not

retai ned the anount, but has spent themaway in the ordinary course of
governmental activities. This plea in defence based on the theory of
"Change of Position" has been dealt with by G ahamVirgo in his article in
British Tax Review (1993) at pages 458-459. See al so the views expressed in
this behalf by a two-Menber Bench of this Court in D. Cawasji & Co. v.
State of Mysore

21. | amof the viewthat the above academ c opi nion has got much force.
However, it is subject to one aspect, stated hereunder. As held by ne
earlier, ordinarily, the presunption is that the taxpayer has passed on the
liability to the consumer (or third party). It is open to himto rebut the
presunpti'on. The matter is exclusively within the know edge of the

t axpayer, whether the price of the goods included the "duty el enent also
and/or also as to whether he has passed on the liability since he is in
possession of all relevant details. Revenue will not be in a position to
have an indepth analysis-in the innunerable cases to ascertain and find out
whet her the taxpayer has passed on the liability. The matter being within
the excl usive know edge of the taxpayer, the burden of proving that the
l[iability has not been passed on should lie on him It is held accordingly.

22. The next inportant question that falls to be considered is, as to what
extent the jurisdiction of the ordinary courts is ousted regarding clains
for refund of tax illegally levied or collected?

According to the Revenue, the Act is a special enactnent creating new
rights and liabilities and has al so nade exhaustive provisions, to

ventilate the grievances against all illegal and inproper assessments by
way of appeals, revisions etc. and also to obtain refunds in appropriate
cases by follow ng certain procedures and fulfilling some conditions. A

hi erarchy of tribunals is provided to afford relief to the assessees.

El aborate alternate renedi es provided by the Act, taken along with the
specific bar of the jurisdiction of courts provided in Rule 11 (as anended)
and Section 11(B) of the Act, and in particular specifying the conditions
and procedure for entertaining clains for refund, period of limtation

wi thin which the claimshould be preferred, etc. will oust/bar the
jurisdiction of ordinary courts in that regard. (Attention was al so drawn
to Sections 11C, 11D and also to Sections 12A to Dof the Act, to stress
the schene of the Act). On the other hand, counsel for the assesses-
claimants urged that the provisions in the Act dealing with refund of tax
"unconstitutionally" or "illegally" or "unauthorisedl y" collected are not
exhaustive. Even so, in cases where the levy is unconstitutional or illega
or without jurisdiction, the jurisdiction of the Civil Courts is not barred
to annul the |evy and/or order refund.

23. As stated by ne earlier in paragraph 5 of this judgnment, the clains for
refund can be classified broadly into 3 groups. They are -

(I') the levy is unconstitutional - outside the provisions of the Act or not
contenpl ated by the Act.

(I'l) the levy is based on m sconstruction or wong or erroneous
interpretation of the relevant provisions of the Act, Rules or
Notifications; or by failure to follow the vital or fundamental provisions
of the Act or by acting in violation of the Fundanental Principles of
judicial procedure.

(I'1'1) mstake of law - the levy or inposition was unconstitutional or
illegal or not exigible in law (w thout jurisdiction) and, so found in a
proceeding initiated not by the particul ar assessee, but in a proceedi ng
initiated by sone other assessee either by the H gh Court or the Suprene
Court, and as soon as the assessee canme to know of the judgnent (within the
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period of limtation) he initiated action for refund of the tax paid by
him due to m stake of |aw

24. The relevant provisions of |aw that existed during different periods
dealing with the claimfor refund are different in content and scope. They
are as follows:

(a) Period up to 7.8.1977 - Rule 11 of the Central Excise Rules, before
amendment ;

(b) Period from?7.8.1977 to 16.11.80 - Rule 11 of the Central Excise Rules,
as amended;

(c) Period from16.11.1980 to 19.9.1991 - Section 11A and Section 11B of
the Central Excises & Salt Act; and

(d) Period after 19.9.1991 - Section 11A read along with Section 11B of the
Act, as anmended by Act 40 of 1991

Rule 11 of the Central Excise Rules which was in force prior to 7.8.1977,
has been quoted in paragraph 5 of this judgment. It contains no specific
provision relating to ouster of-jurisdiction of the courts.

25. Rule 11 of the Central Excise Rules as amended, Section 11A and Section
11B before Amendment Act 40 of 1991 and Section 11B, as anended by Act 40
of 1991, will be nore inportant to consider the question of ouster of
jurisdiction of courts. Sections 11C, 11D as al so Sections 12A to D of the
Act, will throw light on the schenme of the Act as amended. They are as
follows (insofar as they are relevant in the instant cases):-

Rul e 11 as anended

Rule 11. daimfor refund of duty. -

(1) Any person claimng refund of any duty paid by himnmy nake an
application for refund of such duty to the Assistant Collector of Centra
Exci se before the expiry of six nonths fromthe date of paynment of duty.
Provided that the limtation of six nonths shall not apply where any duty
has been pai d under protest.

Expl anation.- Were any duty is paid provisionally under these rules on the
basis of the value or the rate of duty, the period of six nonths shall be
conputed fromthe date on which the dutyis adjusted after fina

determ nati on of the value or the rate of duty, as the case may be.

(2) If on receipt of any such application the Assistant Collector of

Central Excise is satisfied that the whole or any part of the duty paid by
the applicant should be refunded to him he may nmake an order accordingly.
(3) Wiether as a result of any order passed in appeal ‘or revision under the
Act, refund of any duty becomes due to any person, the proper officer may
refund the amount to such person without his having to make any claimin
that behal f.

Save as otherw se provided by or under these rules noclaimfor refund of
any duty shall be entertained.

Expl anation. - For the purposes of this rule, 'refund includes rebate
referred to in Rules 12 and 12A.

Section 11-A

11A. Recovery of duties not levied or not paid or short-levied or short-
paid or erroneously refunded. - (1) when any duty of excise has not been

| evied or paid or has been short-levied or short paid or erroneously,
refunded, a Central Excise Oficer may, within six nmonths fromthe rel evant
date, serve notice on the person chargeable with the duty which has not
been | evied or paid or which has been short-levied or short-paid or to whom
the refund has erroneously been made, requiring himto show cause why he
shoul d not pay the ampunt specified in the notice:

Provi ded that where any duty of excise has not been |levied or paid or has
been short-1evied or short-paid or erroneously refunded by reason of fraud,
collusion or any wilful mis-statenent or suppression of facts, or
contravention of any of the provisions of this Act or of the rul es nade
thereunder with intent to evade payment of duty, by such person or his
agent, the provisions of this sub-section shall have effect, as if, for the
words 'six nonths', the words 'five years’ were substituted.

Expl anation. -...

(u) 'relevant date’ neans, -

(a) in the case of excisable goods on which duty of excise has not been
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| evied or paid or has been short-levied or short-paid..

(O in any other case, the date on which the duty is to be paid under this
Act or the rules nade thereunder

SECTI ON 11- B BEFORE AMENDVMVENT BY ACT 40/ 1991

11B. Cdaimfor refund of duty. - (1) Any person claimng refund of any duty
of excise may make an application for refund of such duty to the Assistant
Col l ector of Central Excise before the expiry of six nonths fromthe

rel evant date

Provided that the limtation of six nonths shall not apply where any duty
has been paid under protest.

(2) If on receipt of any such application, the Assistant Coll ector of
Central Excise is satisfied that the whole or any part of the duty of

exci se paid by the applicant should be refunded to him he nmay nake an
order accordingly.

(3) Were as a result of any order passed in appeal or revision under this
Act refund of any duty of excise becones due to any person, the Assistant
Col l ector of Central Excise may .refund the ambunt to such person w thout
his having to make any claimin that behal f.

(4) Save as otherwi se provided by or under this Act, no claimfor refund of
any duty ‘of ‘exci se shall be entertained.

(5) Notwi thstandi ng anything contained in any other |aw, the provisions of
this section shall also apply to a claimfor refund of any anobunt collected
as duty of excise made on the ground that the goods in respect of which
such anount was col 'ected were not excisable or were entitled to exenption
fromduty and no court shall have any jurisdiction in respect of such
claim

Expl anation. - For the purpose of this section...

(B) 'relevant date’" neans -

(1) in any other case, the date of paynent of duty.

SECTI ONS 11B, 11D AND 12A TO D, AS AMENDED BY ACT 40/ 1991

11B. daimfor refund of duty. - (1) Any person-claimng refund of any duty
or excise may make as application for refund of such duty to the Assistant
Comm ssi oner of Central Excise before the expiry of 'six nmonths fromthe

rel evant date in such formand nanner as nmay be prescribed and the
application shall be acconpanied by such docunentary or other evidence
includi ng the docunents referred toin Section 12A as the applicant may
furnish to establish that the ampbunt of duty of excise in relation to which
such refund is clained was collected from or paid by, himand the

i nci dence of such duty had not been passed on by himto any other person
Provi ded that where an application for refund-has been nade before the
commencement of the Central Excises and Customs Laws (Amendnent) Act, 1991
such application shall be deemed to have been made under this sub-section
as anended by the said Act and the sane shall be dealt with'in accordance
with the provisions of Sub-section (2) substituted by that Act:

Provided further that the limtation of six nonths shall not apply where
any duty has been paid under protest.

(2) If, on receipt of any such application, the Assistant Comm ssioner of
Central Excise is satisfied that the whole or any part of the duty of
excise paid by the applicant is refundable, he may nake an order
accordingly and the anmpunt so determ ned shall be credited to the Fund:
Provi ded that the amount of duty of excise as determ ned by the Assistant
Conmi ssi oner of Central Excise under the* foregoing provisions of this sub-
section shall, instead of being credited to the Fund, be paid to the
applicant, if such anpbunt is relatable to -

(a) rebate of duty of excise on excisabl e goods exported out of India or on
exci sable material used in the manufacture of goods which are exported out
of India;

(b) unspent advance deposits lying in balance in the applicant’s account
current maintained with the Comn ssioner of Central Excise;

(c) refund of credit of duty paid on excisable goods used as inputs in
accordance with the rules nmade, or any notification issued, under this Act;
(d) duty of excise paid by the manufacturer, if he had not passed on the

i nci dence of such duty to any other person

(e) the duty of excise borne by the buyer, if he had not passed on the

i nci dence of such duty to any other person;
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(f) the duty of excise borne by any other such class of applicants as the
Central Covernment may, by notification in the Oficial Gazette, specify:
Provided further that no notification under Cause (f) of the first proviso
shal |l be issued unless in the opinion of the Central Governnent the

i nci dence of duty has not been passed on by the persons concerned to any

ot her person.

(3) Notwi thstanding anything to the contrary contained in any judgment,
decree, order or direction of the Appellate Tribunal or any Court or in any
ot her provision of this Act or the rules nmade thereunder or any other |aw
for the time being in force, no refund shall be nade except as provided in
Sub-section (2).

Expl anation. - For the purposes of this section,..

(B) 'relevant date’ neans -

(f) in any other case, the date of paynent of duty.

(Enphasi s suppli ed)

Section 11C deals with the power of Central Government to dispense with
recovery of excise duty in certain specified cases, which is not necessary
for our discussion. Section 11D and Sections 12A to D highlight the new
schene of 'the Act, relating to refund and they are as foll ows:

11D. Duti'es of excise collected fromthe buyer to be deposited with the
Central Government.

(1) Notwi thstandi ng anything to the contrary contained in any order or
direction of the Appellate Tribunal or any court or in any other provisions
of this Act or the rul es nade thereunder every person who has collected any
amount fromthe buyer of any goods in any nmanner as representing duty of
excise, shall forthwith pay the anbunt so collected to the credit of the
Central Governnent.

(2) The anount paid to the credit of the Central CGovernnent under Sub-
section (1) shall be adjusted agai nst duty of excise payable by the person
on the finalisation of assessment and where any surplus is left after such
adj ustrent, the anount of such surplus shall either be credited to the Fund
or, as the case may be, refunded to the person who has borne the incidence
of such anpunt, in accordance with the provisions of Section 11B and the
rel evant date for naking an application under that section in such cases
shal | be the date of the public notice to be issued by the Assistant
Conmi ssi oner of Central Excise.

12A Price of goods to indicate the anount of duty paid thereon

Not wi t hst andi ng anything contained.in this Act or any other law for the
time being in force, every person who is liable to pay duty of excise on
any goods shall, at the time of clearance of the goods, proninently
indicate in all the docunents relating to assessnent, sal e invoice and

ot her |ike docunents, the anmpbunt of such duty which will formpart of the
price at which such goods are to be sold.

12B. Presunption that incidence of duty has been passed on to the buyer
Every person who has paid the duty of excise on any goods under this Act
shal |, unless the contrary is proved by him be deened to have passed on
the full incidence of such duty to the buyer of such goods.

12C. Consuner wel fare fund

(1) There shall be established by the Central Governnment a fund, to be
cal l ed the Consumer \Welfare Fund.

(2) There shall be credited to the Fund, in such manner as nmay be
prescribed, -

(a) the anmpbunt of duty of excise referred to in Sub-section (2) of Section
11B or Sub-section (2) of Section 11C or Sub-section (2) of Section 11D

(b) the anmpunt of duty of custons referred to in Sub-section (2) of Section
27 or Sub-section (2) of Section 28A, or Sub-section (2) of Section 28B of
the Custons Act, 1962 (52 of 1962);

(c) any incone frominvestnment of the ampunt credited to the Fund and any
ot her noni es received by the Central CGovernnent for the purposes of this
Fund.

12D. Uilisation of the Fund

(1) Any noney credited to the Fund shall be utilised by the Centra
Governnment for the welfare of the consuners in accordance with such rul es
as that CGovernment may nmake in this behal f.

(2) The Central CGovernnent shall maintain or, if it thinks fit, specify the
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authority which shall maintain, proper and separate account and other

rel evant records in relation to the Fund in such formas nay be prescribed
in consultation with the Conptroller and Auditor-General of India.

It is evident that Rule 11, before amendnent, provided a time limt to
apply for refund. Rule 11(4) as anended, Section 11B d auses (4) and (5)
bef ore amendnment and Section 11B Cd ause (3) after amendnment, specifically
oust the jurisdiction of the ordinary courts. Detailed provisions are al so
provided to ventilate the grievances and naki ng such provisions excl usive.
Q her ancillary or incidental provisions are specified in Sections 11D and
12A to D - Section 11D provi des that every person, who collects excise duty
fromthe buyer, should deposit the sane with the Central Governnent. It

wi || be adjusted against the duty of excise payable by the person concerned
on finalisation of the assessnent. Section 11D requires clarification
Excise duty is, ordinarily paid or payable at the tine of clearance of the
goods. The sale of the goods nmay be later. So, if excise duty due is

al ready paid by the manufacturer, and | ater collected by hi mwhen the goods
are sold, such collection, need not be paid to the Government. Only if the
duty has not been paid already or if any excess is collected over the duty
al ready paid, then only an occasion arises for payment of the duty
col l ected or excess collected - and this is the purport of Section 11D. The
sai d section (Section 11D) should be understood in the above practical and
busi ness sense. Section 12A provides that the price of the goods sold
shoul d i ndi cate the amount of duty, which will formpart of the price.
Section 12B states that the person, who has paid the duty of excise on any
goods under the Act, shall be deened to have passed on the incidence of
such duty to the buyer of such goods. It is a rebuttable presunption.
Section 12C creates the "Consuner Welfare Fund". The anount of duty
referred to in Sections 11B(2), 11C(2) and 11D(2) shall be credited in the
said Fund. Section 12D provi des that the Fund shall be utilised for the

wel fare of the consumers.

26. The question that falls to be considered is as to how far or to what
extent the jurisdiction of the ordinary courts is barred, in view of the
alternate renedi es provided by the Act by way of appeals, revisions, clains
for refund and the period of limtation provided therefor, etc. and
specifically excluding the jurisdiction of the civil courts for claimng
refund? In discussing this aspect, one has to bear i'n mnd the content of
Article 265 also. It will apply where the statute i's unconstitutional or
invalid and al so where the collection is unauthorised/illegal, i.e.

wi t hout "authority of |aw'

27. 1t is settled |l aw that exclusion of thejurisdiction of the civi
courts is not to be readily inferred, but that such exclusion nust either
be explicitly expressed or clearly inplied. There are a few deci sions of
Judicial Conmmittee of the Privy Council and-innunerable decisions of this
Court which have dealt with the matter in detail. | propose to deal, only
with the | andmark deci sions on the subject. In Secretary of State/'v. Mask &
Co., AIR (1940) P.C. 105, the Judicial Conmittee |aid down the |aw thus:
...1t is settled law that the exclusion of the jurisdiction of the
G vi
Courts is not to be readily inferred, but that such exclusion nust
either be explicitly expressed or clearly inplied. It is also well
settled that even if jurisdiction is so excluded, the Cvil Courts
have jurisdiction to exam ne into cases where the provisions of the
Act have not been conplied with, or the statutory tribunal has not
acted in confornmity with the fundanmental principles of judicia
procedure.
(Enphasi s suppli ed)
The scope of the above observati on has been explained by a Constitution
Bench of this Court, in Firmof Illuri Subbayya Chetty and Sons v. State of
Andhra Pradesh . The mninmal facts in this case will be relevant to
understand the scope of the decision. The case arose under the Madras
General Sales Tax Act, 1939. Section 18A of the Act provided that no suit
or other proceeding shall except expressly provided in the Act, be
instituted in any court to set aside or nmodify any assessnent made under




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 52 of

107

the Act. The Act al so contained provisions by way of appeals, revisions and
further revision to the High Court. The | evy under the Act was only on
"purchase" of ’'ground-nuts’, but the Sales Tax authorities brought to tax
the "sal es" turnover and collected tax. The assessee contended that |evy of
tax on the sales turnover as distinguished fromthe purchase turnover is
illegal, and filed a suit for recovery of the anpbunt so collected. It
shoul d be noticed that the assessee hinself voluntarily nade a return and
paid the tax. |In such circunstances, the question arose, whether the suit
so filed is maintainable in view of the adequate alternate renedies

provi ded by the Act and the ouster of jurisdiction of the courts expressly
contained in Section 18A of the Act? On the facts of the case, it was held
that the suit was barred. In considering the question of exclusion of
jurisdiction of the civil courts to entertain civil actions by virtue of
specific provisions contained in the special statute, reference was nade to
the decision of the Judicial Comittee in Secretary of State v. Mask & Co.
(supra). After referring to the observations of the Judicial Committee
qguot ed herei nabove, this Court in Firmof Illuri Subbayya Chetty and Sons
v. State of Andhra Pradesh explained the said observations thus:

... 1t is necessary to add that these observations, though nade in
somewhat wi de terns, do not justify the assunption that if a
deci si on has been nmade by a taxing authority under provisions of
the relevant taxing statute, its validity can be challenged by a
suit on the ground that it is incorrect on the nmerits and as such
it can be clainmed that the provisions of the said statute have not
been conplied with. Non-conpliance with the provisions of the
statute to which reference is nade by the Privy Council nust, we
t hi nk, be non-conpliance wi-th such fundanmental provisions of the
statute as woul d nake the entire proceedi ngs before the appropriate
authority illegal and wi thout jurisdiction. Simlarly, if an
appropriate authority has acted in violation of the fundanenta
principles of judicial procedure, that nay also tend to nake the
proceedings illegal and void and this infirmty may affect the
validity of the order passed by the authority in question. It is
cases of this character where the defect or the infirmty in the
order goes to the root of the order and makes it in law invalid and
void that these observations nmay perhaps be i nvoked in support of
the plea that civil court can exercise its jurisdiction
notw t hstanding a provision to the contrary contained in the
rel evant statute. In what cases such a plea would succeed it is
unnecessary for us to decide in the present appeal because we have
no doubt that the contention of the appellant that onthe nerits,
the decision of the assessing authority was wong cannot be the
subj ect-matter of the suit because S. 18-A clearly bars such a
claimin the civil courts.
(Enphasi s suppl i ed)
In this case, the relevant Act contai ned detail ed and specific provisions
by way of appeal, revision etc. to ventilate the grievances of the
assessee. In addition thereto, there was specific provision ousting the
jurisdiction of the courts. Even so, the court did not hold that the
principles laid down in Mask & Co. case are inapplicable. The principles in
Mask & Co. case were affirmed and expl ai ned.

28. The decision of the Privy Council in Mask & Co. case (supra), and ot her
deci sions of the Privy Council and of this Court, were surveyed in detai

by a Constitution Bench of this Court in Dulabhai Etc. v. State of Mudhya
Pradesh and Anr. |In that case, the assessees filed a suit for refund of
the tax on the ground that it was illegally collected fromthem being

agai nst the constitutional prohibition contained in Article 301 of the
Constitution of India and not saved in Article 304(a) of the Constitution
Section 17 of the relevant Act was pleaded in defence as a bar to the

mai ntai nability of the suit. Section 17 provided that no assessnent nade
and no order passed under the Act or the Rules by any of the statutory
authorities, shall be called in question in any case. The court held that
notw t hst andi ng, the alternate renedies by way of appeal, revision,
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rectification and reference to the High Court, the tax therein was |evied
wi thout a conplete charging section and this affected the jurisdiction of
the tax authorities, and so, the suit was maintai nable, and decreed the
suit. After referring to the rel evant decisions and in particul ar
Secretary of State v. Mask & Co., AIR (1940) P.C. 105; Firmof Illuri
Subbayya Chetty and Sons v. State of Andhra Pradesh , this Court held in
par agr aph 28 of the judgnment, thus:

The Constitution Bench, however went on to examine the rulings of the
Judicial Comrittee in Mask and Co.’s and Realign Investnent Co.’s cases, 67
Ind App 222 - AIR (1940) PC 105 and 74 Ind App 50 : AIR (1947) PC 78.
Dealing with the former case, this Court pointed out that non-conpliance
with the provisions of the statute meant non-conpliance with such
fundanental provisions of the statute as would nake the entire proceedi ngs

before the appropriate authority illegal and w thout jurisdiction..
(Enphasi s suppli ed)

Referring to the facts Firmof Illuri Subbayya Chetty and Sons v. State of
Andhra Pradesh, it was further observed:

The case of Firmof Il1uri Subbayya may be said to be deci ded on specia

facts with additional reference to the addition of Section 18-A excluding
the jurisdiction of civil court and the special renedies provided in
Sections 12-Ato 12-D by which the matter could be taken to the highest
civil court in the State.

(Enphasi s suppl i ed)

This Court also considered the facts and the actual decision of the Specia
Bench of of 7-Judges in Kanala MIIls Ltd. v. State of Bonbay in detail
with reference to Section 20 of the Bonbay Sal es Tax Act, 1946, and
observed thus:

The Special Bench refrained fromeither accepting the dictumof Mask Co.
case, 67 Ind App 222 - AIR (1940) PC 105 or rejecting it, to the effect
that even if jurisdiction is excluded by a provision making the decision of
the authorities final, the civil courts have jurisdiction to exanm ne into
cases where the provisions of the particular Act are not conplied wth.

It is evident fromthe above, that the principle laid down in Mask & Co.
case, though explained, was not questioned, or departed from either, in
[I1uri Subbayya Chetty's case or Kamala MIls case. In a subsequent

deci sion - Ram Swanp v. Shikar Chand, a Constitution Bench of this Court
agai n considered the scope of the decisions in Mask & Co.’s case (supra)
and Kamala MI1ls's case (supra). Ram Swanp’s case arose under the U P
(Tenporary) Control of Rent and Eviction Act. Section '3(4) of the Act

provi ded that the order passed by the designated authority shall be fina
and Section 16 thereof further provided that the order passed by the State
Governnment or the District Mgistrate, shall not be called inquestion in
any court. In other words, the jurisdiction of civil courts was excluded in
relation to the matters covered by orders included wthin the provisions of
Sections 3(4) and 16 of the said Act. The Constitution Bench approached the
matter thus:

One of the points which is often treated as relevant in dealing with the
question about the exclusion of civil Courts’ jurisdiction, is whether the
special statute which, it is urged, excludes such jurisdiction, has used

cl ear and unanbi guous words indicating that intention. Another test which
is applied is: does the said statute provide for an adequate and
satisfactory alternative renedy to a party that nay be aggrieved by the

rel evant order under its material provisions? Applying these two tests, it
does appear that the words used in S. 3(4) and S. 16 are clear. Section 16
in terns provides that the order made under this Act to which the said
section applies shall not be called in question in any Court. This is an
express provision excluding the civil Courts’ jurisdiction. Section 3(4)
does not expressly exclude the jurisdiction of the civil Courts, but, in
the context, the inference that the civil Courts jurisdiction is intended
to be excluded, appears to be inescapable. Therefore, we are satisfied that
M. CGoyal is right in contending that the jurisdiction of the civil Courts
is excluded in relation to matters covered by the orders included wthin
the provisions of S. 3(4) and S. 16.

S

(Enphasi s suppli ed)
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Even so, this Court proceeded to state in paragraph 13 at page 896, to the
followi ng effect:
Thi s concl usi on, however, does not necessarily nmean that the plea against
the validity of the order passed by the District Mgistrate, or the
Conmi ssioner, or the State Governnent, can never be raised in a civi
Court. In our opinion, the bar created by the rel evant provisions of the
Act excluding the jurisdiction of the civil Courts cannot operate in cases
where the plea raised before the civil Court goes to the root of the matter
and would, if upheld, lead to the conclusion that the inpugned order is a
nullity.

(Enphasi s suppl i ed)

This Court referred to the decisions of the Judicial Comrittee, in
Secretary of State v. Jatindra Nath Choudhry AIR (1924) PC 175 and the
decision in Mask & Co., and al so quoted the observations in the |atter case
whi ch have been quot ed hereinbefore (para 27 - supra) and concl uded thus:
In Kamala MI1ls Ltd. v. The State of Bonbay, C A No. 481 of 1963, dated
23.4.1965 ; while dealing with a simlar point, this Court has considered
the effect of the two decisions of the Privy Council, one in the case of
Mask and ‘Co., 67 1nd App 222. AIR (1940) PC 105 (supra), and the other in
Ral ei gh I'nvestment Co. v. Governor-GCeneral in Council, 74 Ind App 50 at pp
62-63: AR (1947) PC 78 at pp. 80-81. The Concl usion reached by this Court
in Ms. Kanmala MII|’'s case C. A No. 481 of 1963 dated 23.4.1965: (supra)

al so support the view which we are taking in the present appeal

(Enphasi s suppl i ed)

It is evident that in Ram Swanp’s case, ‘this Court expressed the view that
the decision in Kamala MI1s’ case isin accord with Mask & Co.’s case, and
the bar of jurisdiction of civil courts cannot operate in cases where the
pl ea rai sed before the civil court goes to the root of the matter and
woul d, if upheld, lead to the conclusion that the inmpugned order is a
nullity - in other words, where the order or proceeding is attacked as one
passed without jurisdiction. Again, the principle laid down in Mask & Co.’s
case was only reiterated and observations were nmade that the decision in
Kamala M11s’ case was in accord with the decision in Mask & Co. ’'s case.

It is inmportant to notice that Gaj endragadkar, C.J., spoke for the Bench in
all the three decisions: Illuri Subbayya Chetty AIR (1.964) SC 322; Kamal a
M1l AR (1965) SC 942 and Ram Swanp Al R (1966) SC 893.

In considering Mask & Co. AIR (1940) PC 105 and Kamala MIIls AR (1965) SC
1942 the Constitution Bench in Ram Swanp’s case AIR (1966) SC 893 held that
if the proceeding assailed is totally invalid-and a nullity or without
jurisdiction, the jurisdiction of the civil courts is not barred. Again,
the principle laid down in Mask & Co (supra) was only affirmed.

On an anal ysis of the various decisions, this Court laid down the law in
par agraph 32 at page 89, thus (Dul abhai’s case):

Nei t her of the two cases of Firmof Illuri Subbayya [1964] 1 SCR 752 : AR
(1964) SC 322 or Kamala MI1ls [1966] 1 SCR 64 - AIR(1965) SC 1942) can be
said to run counter to the series of cases earlier noticed. The result of
this inquiry into the diverse views expressed in this Court may be stated
as follows:

(1) Wether the statute gives a finality to the orders of the specia
tribunals the civil court’s jurisdiction rmust be held to be excluded if
there is adequate remedy to do what the civil courts would normally do in a
suit. Such provision, however, does not exclude those cases where the
provisions of the particular Act have not been conplied with or the
statutory tribunal has not acted in conformty with the fundanenta
principles of judicial procedure.

(2) Where there is an express bar of the jurisdiction of the court, an

exam nation of the schenme of the particular Act to find the adequacy or the
sufficiency of the remedi es provided may be relevant but is not decisive to
sustain the jurisdiction of the civil court.

Where there is no express exclusion the exam nation of the renedies and the
schene of the particular Act to find out the intendnent becones necessary
and the result of the inquiry nmay be decisive. In the latter case it is
necessary to see if the statute creates a special right or a liability and
provides for the determination of the right or liability and further |ays
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down that all questions about the said right and liability shall be

determ ned by the tribunals so constituted, and whether renedies nornally
associated with actions in civil courts are prescribed by the said statute
or not.

(3) Challenge to the provisions of the particular Act as ultra vires cannot
be brought before Tribunals constituted under that Act. Even the H gh Court
cannot go into that question on a revision or reference fromthe decision
of the Tribunals.

(4) Wien a provision is already declared unconstitutional or the
constitutionality of any provision is to be challenged, a suit is open. A
wit of certiorari may include a direction for refund if the claimis
clearly within the time prescribed by the Limtation Act but it is not a
conpul sory renmedy to replace a suit.

(5) where the particular Act contains no nachinery for refund of tax
collected in excess of constitutional limts or illegally collected a suit
lies.

(6) Questions of the correctness of the assessnent apart fromits
constitutionality are for the decision of the authorities and a civil suit
does not lie if the orders of the authorities are declared to be final or
there is ‘an express prohibition in the particular Act. In either case the
schene of the particular Act nmust be exam ned because it is a relevant
enquiry.

(7) An exclusion of the jurisdiction of the civil court is not readily to
be inferred unless the conditions above set down apply.

(Enphasi s suppl i ed)

Dul abhai ' s case (supra) has been consistently followed by this Court |ater
- see: Sree Raja Kandregula Srinivasa Jagannadharao Pant hul u Bahadur Gum v.
The State of Andhra Pradesh and Ors. ~and other cases.

29. Applying the law laid down in the decisions aforesaid, it is not
possi bl e to conclude that any and every claimfor refund of
illegal/unauthorised | evy of tax, can be nade only in accordance with the
provisions of the Act (Rule 11, Section 11B etc. as the case may be), and
an action by way of suit or wit petition under Article 226 will not be

mai nt ai nabl e under any circunstances. An action by way of suit or a
petition under Article 226 of the Constitution is maintainable to assai

the levy or order which is illegal, void or unauthorised or without
jurisdiction and/or claimrefund, in cases covered by propositions No. (1)
(3) (4) and (5) in Dulabhai’s case, as expl ai ned herei'nabove, ‘as one passed

outside the Act and ultra vires. Such action will be governed by the
general |aw and the procedure and period of limtation provided by the
specific statute will have no application. Collector of Central Excise,

Chandi garh v. Doaba Co-operative Sugar MIIls Ltd., Jalandhar [1988] Supp
SCC 683; Escorts Ltd. v. Union of India and Os. [1994] Supp. 3 SCC 86.
Rul e 11 before and after amendnent, or S. 11B, cannot affect Section 72 of
the Contract Act or the provisions of Linmtation Act in such situations. M
answer to the clainms for refund broadly falling under the three groups or
categories enunerated in paragraph 5 of this Judgnment is as follows:
Category (1) where the levy is unconstitutional - outside the provisions of
the Act or not contenplated by the Act: -

In such cases, the jurisdiction of the civil courts-is not barred. The
aggrieved party can invoke Section 72 of the Contract Act, file a suit or a
petition under Article 226 of the Constitution, and pray for appropriate
relief inclusive of refund within the period of limtation provided by the
appropriate |aw. [Dul abhai’'s case (supra) - para 32 - Clauses (3) and (4)].
Category (I1) where the levy is based on m sconstruction or wong or
erroneous interpretation of the rel evant provisions of the Act. Rules or
Notifications; or by failure to follow the vital or fundamental provisions
of the Act or by acting in violation of the Fundanental Principles of
judicial procedure:-

Under this category every error of fact or law commtted by the statutory
authority or Tribunal, irrespective of its gravity, or nature of infirmty
will not be covered. It is confined to exceptional cases, "where the

provi sions of a particular Act have not been conplied with or the statutory
tribunal has not acted in conformity with fundanental principles of
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judicial procedure", as stated in Mask & Co.’s (supra) and in Dul abhai’s
case (supra). The scope of the above dicta, should be understood in the
background of/in accord with the observations of the earlier Constitution
Bench of this Court in Firmof Illuri Subbayya Chetty and Sons v. State of
Andhra Pradesh, to the follow ng effect:
... Non-compliance with the provisions of the statute, to which
reference is nade by the Privy Council nust, we think, be
nonconpl i ance with such fundamental provisions of the statute as
woul d nmake the entire proceedi ngs before the appropriate authority
illegal and without jurisdiction. Simlarly, if an appropriate
authority has acted in violation of the fundamental principles of
judicial procedure, that may also tend to make the proceedi ngs
illegal and void and this infirmty nmay affect the validity of the
order passed by the authority in question. It is cases of this
character where the defect or the infirmty in the order goes to
the root of the order and makes it in law invalid and void...
[ Dul abhai’ s case (supra) -- para 32 Cause (1)]
(Enphasi s suppl i ed)
Here al so, the appropriate action should be laid within the period of
limtation provided by the appropriate | aw and al so can i nvoke Section 72
of the Contract Act, as the case nay be.
Category (I11) - Mstake of law - the levy or inposition was
unconstitutional or illegal or not exigible in law (i.e. w thout
jurisdiction) and, so found in a proceeding initiated not by the particul ar
assessee, but in a/'proceeding initiated by some other assessee, either by
the H gh Court or the Supreme Court and as soon as the assessee cane to
know of the judgnent (within the period of limtation) he initiated action
for refund of the tax paid by him due to m stake of |aw
In this category, assessees who initiated proceedi ngs and i nmpugned the
assessnents/cl ai med refund, for any reason, either by way of suit or
petition under Article 226 of the Constitution, and the action was
di smssed on nerits, they cannot naintain an action over again. He who
fights and runs away, cannot have another day. If the levy or inposition
was held to be unconstitutional or-illegal or not exigible inlaw, in a
simlar case filed by sonme other person, the assessee who had al ready | ost
the battle in a proceeding initiated by himor has otherw se abandoned the
cl ai m cannot, take advantage of ‘the subsequent declaration rendered in
anot her case where the levy is held to be unconstitutional, illegal or not
exigible in law. The claimw ||l be unsustainable and barred by res
judicata. Tilokchand Moti chand and Ors.-v. H B Miunshi, Commi'ssioner of
Sal es Tax, Bombay and Anr. (This will be confined to the period for which
action was laid and |ost).
Subject to the above, if a levy or inposition of tax is held to be
unconstitutional or illegal or not exigible in lawi.e. wthout
jurisdiction, it is open to the assessee to take advantage of the
decl aration of the | aw so made, and pray for appropriate relief inclusive
of refund on the ground that tax was paid due to m stake of |aw, provided
he initiated action within the period of Iimtation prescribed under the
Limtation Act. Such assessee should prove the necessary ingredients to
enable himto claimthe benefit under Section 72 of the Contract Act read
with Section 17 of the Linmitation Act. Dul abhai’s case (supra) - para 32 -
Cl auses (4) and (5).

30. It should be borne in mnd, that in all the three categories of cases,
the assessee shoul d prove the fundamental factor that he has not "passed
on" the tax to the consuner or third party and that he suffered a | oss or
injury. This aspect should not be |ost sight of, in whatever manner, the
proceeding is initiated - suit, Article 226, etc.

31. As observed earlier, proposition No. (1) or clause No. (1) enunciated
i n Dul abhai’s case (supra) should be understood in the background of or in
accord with the observations of the earlier Constitution Bench in Illuri
Subbayya Chetty’'s case - AIR (1964) SC 322 (at pp. 325-326)] as quoted in
para 27 (supra) - (see para 29 of this judgment).

pinions may differ as to when it can be said that in the "public | aw
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domain, the entire proceedi ng before the appropriate authority is illega
and without jurisdiction or the defect or infirmty in the order goes to
the root of the matter and nmakes it in lawinvalid or void (Referred to in
[I'lTuri Subbayya Chetty’'s case and approved in Dul abhai case). The matter
may have to be considered in the light of the provisions of the particular
statute in question and the fact situation obtaining, in each case. It is
difficult to visualise all situations hypothetically and provide an answer.
Be that as it may, the question that frequently arises for consideration,
is, in what situation/cases the non-conpliance or error or m stake,
conmitted by the statutory authority or Tribunal, makes the decision
rendered ultra-vires or a nullity or one without jurisdiction? If the
decision is without jurisdiction, notw thstanding the provisions for
obtaining reliefs contained in the Act and the "ouster clauses", the
jurisdiction of the ordinary court is not excluded. So, the natter assunes
significance. Since thelandnmark decision in Anisminic Ltd. v. Foreign
Conpensation Conmi ssion (1969) 2 AC 147 : (1969) 1 All ER 208 (H. L.), the

| egal world seens to have accepted that any "jurisdictional error" as
understood in the |iberal or nodern approach, laid down therein, nakes a
decision ultra vires or a nullity or without jurisdiction and the "ouster
cl auses", are construed restrictively, and such provisions whatever their
stringent |l anguage be, have been held not to prevent challenge on the
ground that the decisionis ultra vires and being a conplete nullity, it is
not a decision withinthe neaning of the Act. The concept of jurisdiction
has acquired "new dinmensions”. The original or pure theory of jurisdiction
neans, "the authority to decide", and it is determ nable at the
conmencenent, and not' at the conclusion of the inquiry. The said approach
has been given a go bye in Anisnminic case, as we shall see fromthe

di scussi on hereinafter (See De Smith, Wolf and Jowell - Judicial Review of
Admi ni strative Action (1995 edn.) P. 268; Hal shuny’s Laws of England (4th
edn.) p. 114 - para 67 - foot note (9). As Sir WILIliam Wade observes in his
book, Adm nistrative Law (7th-edn.), 1994, at p. 299, "The tribunal nust
not only have jurisdiction at the outset, but nust retain it uninpaired
until it has discharged its task". The decision in Anism nic case has been
cited with approval in a nunber of cases by this Court: Ctation of few
such cases; Union of India v. Tarachand Gupta & Bros. A R Antulay v. RS
Nayak and Anr. R B. Shreeram Durga Prasad and Fat ehchand Nursing Das v.
Settlement Commission (IT & WI) and Anr. N. Parthasarathy Etc. Etc. v.,
Controller of Capital Issues and Anr. Etc. Etc.; Associated Engi neering Co.
v. Government of Andhra Pradesh and Anr.; Shiv Kumar Chadha v.. Mini cipa
Corporation of Delhi and Ors. Delivering the judgnent of a two-Menber Bench
in Shri ML. Sethi v. Shri R P. Kapur Methew, J. in paragraphs 10 and 11 of
the judgnent explained the | egal position after Anismnic case to the

foll owi ng effect:

The word "jurisdiction" is a verbal cast of many col ours.” Jurisdiction
originally seenms to have had the neaning which Lord Baid ascribed to it in
Anisminic Ltd. v. Foreign Conpensation Conmission (1969) 2 AC 147, nanely,
the entitlenent "to enter upon the enquiry in question". If there/'was an
entitlenent to enter upon an inquiry into the question, then any subsequent
error could only be regarded as an error within the jurisdiction. The best
known formul ation of this theory is that made by Lord Dennman in R v.
Bolton, [1841] 1 B 66. He said that the question of jurisdiction s
deterni nabl e at the comencenent, not at the conclusioon of the enquiry. In
Anisminic Ltd., (1969) 2 AC 147 Lord Reid said:

Put there are many cases where, although the tribunal had jurisdiction to
enter on the enquiry, it has done or failed to do sonething in the course
of the enquiry which is of such a nature that its decisionis a nullity. It
may have given its decision in bad faith. It may have made a deci si on which
it had no power to make. It may have failed in the course of the enquiry to
conply with the requirenents of natural justice. It may in perfect good
faith have m sconstrued the provisions giving it power to act so that it
failed to deal with the question remtted to it and deci ded sonme question
which was not renmitted to it. It may have refused to take into account
sonmet hing which it was required to take into account. O it may have based
its decision on sonme matter which, under provisions setting it up, it had
no right to take into account. | do not intend this |ist to be exhaustive.
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In the sane case, Lord Pearce Said:

Lack of jurisdiction nmay arise in various ways. There may be an absence of
those formalities or things which are conditions precedent to the tribuna
having any jurisdiction to enbark on an enquiry. O the tribunal may at the
end nake an order that it has no jurisdiction to make. O in the

i nterveni ng stage whil e engaged on a proper enquiry, the tribunal may
depart fromthe rules of natural justice; or it may ask itself the wong
guestions; or it may take into account matters which it was not directed to
take into account. Thereby it would step outside its jurisdiction. It would
turn its inquiry into sonething not directed by Parlianment and fail to nake
the inquiry which the Parliament did direct. Any of these things would
cause its purported decision to be a nullity.

11. The dicta or the majority of the House of Lords, in the above case
woul d show the extent to which 'lack’ and 'excess’ of jurisdiction have
been assimlated or, inother words, the extent to which we have noved away
fromthe traditional concept of "jurisdiction". The effect of the dicta in
that case is to reduce the difference between jurisdictional error and
error of law wi thin jurisdiction alnost to vanishing point. The practica

ef fect (of 'the decision is that any error of |aw can be reckoned as
jurisdictional. That cones perilously close to saying that there is
jurisdiction if the decision is right in law but none if it is wong.

Al nost any nmisconstruction of ‘a Statute can be represented as "basing their
decision on a matter with which they have no right to deal", "inmposing an
unwarrant ed condition" or addressing thenselves to a wong question”. The
majority opinion in the case | eaves a court or Tribunal with virtually no
margi n of |egal error. Wether there is excess of jurisdiction or nerely
error within jurisdiction can be determned only by construing the
enpowering statute, which will give little guidance. It is really a
guestion of how rmuch latitude the Court is prepared to allow....

In a subsequent Constitution Bench decision, Hari Prasad Mil shankar Trived

v. V.B. Raju and Os., delivering the judgnent of the Bench, Mathew, J., in

para 27 at page 2608 of the judgnment, stated thus:
... Though the dividing |line between |ack of jurisdiction or power
and erroneous exercise of it has become thin with the decision of
the House of Lords in the Anismnic Case. (1967) 3 WL.R 382, we
do not think that the distinction between the two has been
conpletely wiped out. W are aware of the difficultyin fornulating
an exhaustive rule to tell when there is lack of power and when
there is an erroneous exercise of it. The difficulty has arisen
because the word "jurisdiction" is an expression which is used in a
variety of senses and takes its colour fromits context (see Per
Diplock, J. at p. 394 in the Anismnic Case). \Wereas the 'pure’
theory of jurisdiction would reduce jurisdictional control to a
vani shing point, the adoption of a narrower meaning mght result in
a nore useful |egal concept even though the formal structure of |aw
may | ose something of its logical symretry. "At bottomthe problem
of defining the concept of jurisdiction for purpose of judicia
revi ew has been one of public policy rather than one of |ogic".
(SA. De Smith, "Judicial Review of Admnistrative Action". 2nd
Edn., p. 98.)" (1968 edition)

(enphasi s suppli ed)

The observation of the |l earned author (S.A De Snith) was continued inits
third edition (1973) at page 98 and in its fourth edition (1980) at page
112 of the book. The observation aforesaid was based on the then prevailing
academ c opinion only as is seen fromthe foot notes. It should be stated
that the said observation is omitted fromthe |atest edition of the book De
Smith, Wolf and Jowell - Judicial Review of Adm nistrative Action - 5th
edition (1995) as is evident from page 229; probably due to |ater

devel opnents in the | aw and the acadenic opinion that has energed due to
the change in the perspective.

32. After 1980, the decision in Anisnminic case cane up for further
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consi deration before the House of Lords, Privy Council and other courts.
The three | eading decisions of the House of Lords wherein Anisminic
principle, was followed and expl ained, are the following: In re Raca
Conmuni cations Ltd. (1981) AC 374, OReilly and Ors. v. Mackman and O's.
(1983) 2 AC 237, Regina v. Hull University Visitor [1993] AC 682. It should
be noted that In re Racal’s case, the Anisminic principle was held to be
i napplicable in the case of (superior) court where the decision of the
court is made final and conclusive by the statute. (The superior court
referred to in this decision is the H gh Court) (1981) AC 374 (383, 384,
386, 391). In the nmeanwhile, the House of Lords in Council for G vi
Service Union and Ors. v. Mnister For the Gvil Service (1985) 1 AC 374
enunci ated three broad grounds for judicial review, as "legality",
"procedural propriety" and "rationality"” and this decision had its inpact
in the devel opnent of the law in post-Anismnic period. In the Iight of the
above four inportant decisions of the House of Lords, other decisions of
the court of appeal, Privy Council, etc. and the |l ater academ ¢ opinion in
the matter the entire case |aw.on the subject has been reviewed in | eading
text books. In the latest edition of De Smith on "Judicial review of
Adm ni strative Action" - edited by Lord Wholf and Jowell, QC. [(Professor
of Public Law) (Fifth edition) - (1995)], Chapter 5, titled as
"Jurisdiction,Vires, Law and Fact" (pp. 223-294), there is exhaustive
anal ysis about the concept, "jurisdiction", and its ranifications. The
aut hors have di scussed the pure theory of jurisdiction, the innovative
decision in "Anismnic" case (1969) 2 AC 147, the devel opnent of the law in
the post Anismnic/period, the scope of the "finality" C auses (exclusion
of jurisdiction of courts) in the statutes, ‘and have laid down a few
propositions at pages 250-256 whi ch could be advanced on the subject. The
aut hors have concl uded the discussionthus at page 256
After Anisminic virtually every error of lawis a jurisdictional error, and
the only place left for non-jurisdictional error is where the conponents of
the decision made by the inferior body included matters of fact and policy
as well as law, or where the error was evidential (concerning for exanple
the burden of proof or admission of evidence). Perhaps the nost precise
i ndi cation of jurisdictional error is that advanced by Lord D plock in
Racal Conmuni cations, when he suggested that a tribunal is entitled to nmake
an error when the matter "involves, ‘as many do inter-related questions of
| aw, fact and degree". Thus it was for the county court judge in Pearinan
to decide whether the installation of central heating in a dwelling
anmounted to a "structural alteration extension or addition". This was a
"typical question of mixed |law, fact and degree which only a scholiast
woul d think it appropriate to dissect into two separate questions, one for
deci sion by the superior court, viz. the neaning of these words, a question
whi ch nust entail considerations of degree, and the other for decision by a
county court, viz. the application of words to the particular installation
a question which also entails considerations of degree:
It is, however, doubtful whether any test of jurisdictional error wll
prove satisfactory. The distinction between jurisdictional and non-
jurisdictional error is ultimtely based upon foundati ons of sand. Mich of
the superstructure has already crunbled. Wiat remains is likely quickly to
fall away as the courts rightly insist that all adninistrative action
shoul d be, sinply, lawful, whether or not jurisdictionally |aw ul

(Enphasi s suppl i ed)

33. The jurisdictional control exercised by superior courts over
subordinate courts, tribunals or other statutory bodi es and the scope and
content of such power has been pithily stated in Hal sbury Laws of Engl and
4th edition (Reissue), 1989, volume 1(1), P. 113 to the followi ng effect:
The inferior court or tribunal lacks jurisdiction if it has no power to
enter upon an inquiry into a matter at all; and it exceeds jurisdiction if
it neverthel ess enters upon such an inquiry or, having jurisdiction in the
first place, it proceeds to arrogate an authority withheld fromit by
perpetrating a major error of substance, formor procedure, or by making an
order or taking action outside its linmted area of conpetence. Not every
error committed by an inferior Court or tribunal or other body, however,
goes to jurisdiction. Jurisdiction to decide a matter inmports a limted
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power to decide that matter incorrectly.

A tribunal lacks jurisdiction if (I) it is inmproperly constituted, or (2)
the proceedi ngs have been inproperly instituted, or (3) authority to decide
has been del egated to it unlawfully, or (4) it is wthout conpetence to
deal with a matter by reason of the parties, the area in which the issue
arose, the nature of the subject matter, the value of that subject matter,
or the non-existence of any other prerequisite of a valid adjudication
Excess of jurisdiction is not materially distinguishable fromlack of
jurisdiction and the expressions may be used interchangeably.

Where the jurisdiction of a tribunal is dependent on the existence of a
particul ar state of affairs, that state of affairs may be described as
prelimnary to, or collateral to the merits of, the issue, or as
jurisdictional. (p. 114)

There is a presunption in construing statutes which confer jurisdiction or
di scretionary powers on-a body, that if that body nmakes an error of |aw
while purporting to act within that jurisdiction or in exercising those
powers, its decision or action will exceed the jurisdiction conferred and
wi Il be quashed. The error nust be one on which the decision or action
depends. An error of law going to jurisdiction nmay be commtted by a body
which failsto follow the proper procedure required by |aw, which takes
legally irrelevant considerations into account, or which fails to take

rel evant considerations into account, or which asks itself and answers the
wrong question. (pp. 119-120)

The presunption that error of |aw goes to jurisdiction of a particular
statute, so that the relevant body will not exceed its jurisdiction by
going wong in law. Previously, the courts were nore likely to find that
errors of law were within jurisdiction; but with the nodem approach errors
of law will be held to fall within a body' s jurisdiction only in
exceptional cases. The courts will generally assunme that their expertise in
determ ning the principles of law applicable in any case has not been
excluded by Parlianment” (p.120)

Errors of law include msinterpretation of a statute or any other |ega
document or a rule of common | aw;, asking oneself and answering the wong
guestion, taking irrelevant considerations into account or failing to take
rel evant considerations into account when purporting to apply the law to
the facts; adm tting inadm ssible evidence or rejecting adm ssible and

rel evant evi dence; exercising a discretion on the basis of incorrect |ega
principles; giving reasons which disclose faulty | egal reasoning or which
are inadequate to fulfil an express duty to give reasons, and nisdirecting
oneself as to the burden of proof (pp. 121-122)

(Enphasi s suppl i ed)

34. HWR Wade and C. F. Forsyth in their book - Administrative Law,
Seventh Edition (1994) - discuss the subject regarding the jurisdiction of
superior courts over subordinate courts and tribunals under the head
"Jurisdiction over Fact and Law' in Chapter 9, pages 284 to 320. The
deci si ons before Anisminic and those in the post Anismnic period have been
di scussed in detail. At pages 319-320, the authors give the Summary of

Rul es thus:

Jurisdiction over fact and | aw. Summary

At the end of a chapter which is top-heavy with obsol escent material it may
be useful to summarise the position as shortly as possible. The overal
picture is of an expanding system struggling to free itself fromthe
tranmel s of classical doctrines laid down in the past. It _is not safe to
say that the classical doctrines are wholly obsol ete and that the broad and
sinmple principles of review, which clearly now conmend thensel ves to the
judiciary, will entirely supplant them A sunmary can therefore only state
the | ong-established rules together with the sinpler and broader rules

whi ch have now superseded them nuch for the benefit of the | aw. Together
they are as follows:

Errors of fact

Ad rule The court would quash only if the erroneous fact was
jurisdictional

New rul e The court will quash if an erroneous and deci sive fact was

(a) jurisdictional
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(b) found on the basis of no evidence; or

(c) wong, msunderstood or ignored.

Errors of |aw

Ad rule The court would quash only if the error was

(a) jurisdictional; or

(b) on the face of the record

New rul e The court will quash for any decisive error, because all errors of
| aw are now j uri sdictional

(enphasi s suppli ed)

35. The scope of the exclusionary clauses contained in the statutes has
been considered in great detail with reference to the decisions of the
superior courts in England and al so the decisions of the Suprene Court of
India by Justice GP. Singh (fornmer Chief Justice, MP. Hgh Court) in
"Principles of Statutory Interpretation", 6th edition (1996) at page 475.
The law is stated thus:

A review of the relevant authorities on the point |eads to the follow ng
concl usi ons:

(1) An Exclusionary C ause using the formula 'an order of the tribuna

under thi's Act shall not be called in question in any Court’ is ineffective
to prevent the calling in question of an order of the tribunal if the order
is really not an order under the Act but a nullity.

(2) Cases of nullity may arise when there is lack of jurisdiction at the
stage of commencenent of enquiry e.g., when (a) authority is assuned under
an ultra vires statute; (b) the tribunal is not properly constituted, or is
disqualified to act; /(c) the subject-matter or the parties are such over
which the tribunal has no authority to inquire; and (d) there is want of
essential prelinminaries prescribed by the |aw for comrencenment of the
inquiry.

(3) Cases of nullity may al so arise during the course or at the conclusion
of the inquiry, These cases are al so cases of want of jurisdiction if the
word 'jurisdiction is understood in a wide sense. Sone exanples of these
cases are (a) when the tribunal has wongly determ ned a jurisdictiona
guestion of fact or law, (b) when it has failed to foll ow the fundanental
principles of judicial procedure, e.g. has passed the order w thout giving
an opportunity of hearing to the party affected; (c) when it has viol ated
the fundanmental provisions of the Act, e.g., when it fails to take into
account matters which it is required to take into account or-when it takes
i nto account extraneous and irrelevant natters; (d) when it has acted in
bad faith; and (e) when it grants a relief or makes an order which it has
no authority to grant or make; "as also (f) when by nisapplication of the
law it has asked itself the wong question:

Wth great respect to the |earned author, | would adopt the above statenent
of law, as my own.

I woul d conclude this aspect by holding that thejurisdiction of Ciuvi
courts is not barred in entirety regardi ng the attack agai nst the levy
and/or claimfor refund; in those cases, comng within the three categories
mentioned in paras 5 and 29 of this judgment, the jurisdiction of the
ordinary courts will not be ousted, in the circunstances and subject to the
conditions stated therein and in para 30 (supra).

36. Two decisions of this Court rendered after Section 11B of the Act was
amended in 1991, deserve nention. They are - Union of India and Or's. v.
Jain Spinners Limted and Anr; Union of India and Ors. v. ITC Ltd. [1993]
Supp. (4) SCC 326. In Jain spinners case, the application for refund itself
was filed before the concerned statutory Authority (Assistant Collector,
Central Excise). Wile the said application was pendi ng, Section 11B of the
Act came into force. There was an earlier interimorder passed by the Hi gh
Court directing the deposit of the duty levied with a l[iberty to the
Revenue to withdraw it, subject to the condition that the amount will be
refunded if the assessee succeeded ultinmately. The Assistant Coll ector
appl yi ng the anmendments effected in 1991, declined to order refund, holding
that the assessee had passed on the incidence of duty to others. It was
uphel d by this Court notw thstanding the interimorders and other
proceedi ngs of the Hi gh Court. Basically, the application for refund was
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filed before the concerned statutory authority, who negatived the claimby
giving effect to the provisions of the Anmendnment Act. There was no attack
in the above case that the levy or collection as one unauthorised or
unconstitutional or without jurisdiction or illegal. In Union of India v.

| TC Ltd. the Jain Spinners case (supra) was followed. The nmain aspect that
arose for consideration in the latter case was whether the assessee had
passed on the incidence of duty to the consuners or other persons. In spite
of the repeated orders of this Court, the assessee failed to establish that
the burden of excess excise duty was borne by it and was not passed on to
any other person. The assessee had filed five applications for refund.
Three of themwere allowed by the statutory authorities in the appeals.
Only two refund applications were rejected which were assailed in the High
Court. The High Court allowed the said applications, directing the Revenue
to refund the amounts due as per the two refund applications. |In Appeal
this Court stressed the fact that the assessee was not able to substantiate
that the burden of excess excise duty was borne by it and was not passed on
to any other person. Incidentally, this Court also referred to the anended
provi sions of the Act (11B, 12B etc.) and held that the amended provisions

woul d apply when the matter regarding refund was still pending for
adj udi cation in this Court. In this case also the levy or collection was
not assailed as unconstitutional or illegal or without jurisdiction and, in

consequence refund was called for. The above two cases did not deal wth
the maintainability of action in the ordinary courts where the |evy or
collection is assailed on the ground that it is unconstitutional, illega
or without jurisdiction

37. The changes brought about by the Central Excise and Custons Laws
(Amendrent) Act, 1991 (w.e.f. 20.9.1991) regardi ng refund and the scope of
Section 11B read with Section 12B was the subject of great controversy

bef ore us. The Amendnent Act 1991 is al so attacked as unconstitutional
illegal, invalid and unreasonable and as a "device" to deny refund
legitimately due. The rel evant statutory provisions have been extracted
earlier in this judgnent. Briefly stated the position is this. Cause (3)
of Section 11B provides that notw thstandi ng any judgment, decree or order
of the appellate tribunal or any court etc. no refund shall be nmade except
as provided in Sub-section (2), In other words, the procedure to obtain
refund i s nmade exclusive as per Section 11B(3) of the Act. The application
therefore, shall be nmade under Section 11B(1l) and dealt with by the
concerned authority under Section 11B(2) of the Act. These provisions
mandat e anongst ot her things that the person claimng refund should
substantiate that the incidence of duty has not been passed on by himto
any other person. The application should also be filed withinthe time
prescribed in the said sub-section. Section 11B(2) and Section 11B(3) go
together. Under Section 11B(2), in certain specified cases, the duty paid
will be refunded to the applicant. One such caseis, the duty of -excise
paid by the manufacturer, if he had not passed on the incidence of such
duty to any other person and substantiates the same. In cases not falling
within the proviso to Section 11B(2) of the Act the duty collected will be
credited to the Consunmer Welfare Fund and the said Fund will be utilised as
per Section 12D of the Act.

38. As stated, Section 11B(2) and Section 11B(3) go together. The
applications for refund made before the commencenent of the Anendment Act,
1991, shall be deenmed to have been nmade under Section 11B(1) of the Act as
anended and it shall be dealt with in accordance with Section 11B(2) of the
Act. The Section contenpl ates di sposal of the applications pending on the
date of the Amendnent Act as also fresh applications filed after the
Amendnent Act, 1991, as per the anmended provisions. Counsel for the
assessees urged that the provisions relating to refund and, in particul ar
Section 11B(2) and (3) as anmended in 1991 cannot apply to:

1. 'Refund’ made or due as per orders passed by Court, in a suit or in a
petition under Article 226 of the Constitution of India, which have becone
final.

2. refunds ordered by the statutory authority concerned whi ch have becomne
final.
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It is obvious that in such cases no application can or will be deened to be
pendi ng on the date of the commencenent of the Anendnent Act. No
application praying for refund is to be filed in such cases, either. No
further probe, regarding the requisites for obtaining refund specified in
the Amendment Act, 1991, is called for in such cases. The above aspects are
fairly clear. Section 11B(2) and (3) cannot be made applicable to refunds
al ready ordered by the court or the refund ordered by the statutory

aut horities, which have becone final. It follows froma plain readi ng of
Section 11B, Causes (1) (2) and (3) of the Act. The provisions contenplate
the pendency of the application on the date of the coming into force of the
Amendnment Act or the filing of an application which is contenplated under
law, to obtain a refund, after the Anendment Act cones into force. | am of
the opinion, that if the said provisions are held applicable, even to
matters concl uded by the judgments or final orders of courts, it anmounts to
stating that the decision of the court shall not be binding and will result
in reversing or nullifying the decision nade in exercise of the judicia
power. The | egi sl ature does not- possess such power. The court’s decision
must always bind parties unless the condition on which it is passed are so
fundanental |y altered that the decision could not have been given in the
altered circunstances. It is not so herein. Shri Prithvi Cotton MIIls Ltd.
and Anr. v. Broach Borough Minicipality and Os and Madan Mbhan Pat hak v.
Union of India and Ors. Etc.. See also Conorin Match Industries (P) Ltd. v.
State of Tami| Nadu,. Alternatively, it may be stated that duty paid in
cases, which finally ended in orders or decrees or judgments of courts,

nust be deened to have been paid under protest and the procedure and
l[imtation etc. stated in Section 11B(2) read with Section 11B(3) will not
apply to such cases. It need hardly be stated, that Section 11B(1), the
provi so thereto, Section 11B(2) and Section 11B(3) read together will apply
only to (1) refund applications made before the Anendnent of the Act and
still pending on the date of commencenent of “Amendrment Act, 1991 and (2)
applications contenpl ated under |law to obtain refund and filed after the
conmencenent of the Anendnent Act, 1991 (Cases dealt with in paras 5 and 29
of this judgment will not be covered by the above to the extent stated
therein).

39. Excise duty is an indirect levy. It is intended or presumed to be
passed on. This is so under the ordinary |law. Section 12B of the Act only
provides a statutory rebuttable presunption in that regard. If it turns out
that the levy is not exigible, it is refundable to the person who had borne
the liability. Ordinarily, in the case of indirect taxes, such persons wll
be i nnunmerabl e and cannot be easily identified or 1ocated. If the duty,
which is not exigible, is refunded to the person who had not borne the
liability, it will result in an unjust benefit to him So the Act has
provided in Section 11B(2), that in such cases where the duty is
refundable, it will be credited to the Consuner Welfare Fund (Section 12C)
However, the proviso to Section 11B(2) provides that the duty of excise
will be refunded in few specified cases, subject to certain conditions --
one of themis the manufacturer -- in cases, where he has not passed on the
i nci dence to any other person [Clause (d)]. Those provisions will apply
only for refunds to be nmade under the Act. In the totality of the factua
situation, it cannot be said that the provisions ushered in by Anendnent
Act, 1991 -- and the schene fornulated in Sections 11B and 12A to D -- are,
a "device" or invalid or arbitrary or unreasonable (except to the extent
stated in para 38 supra) or in any way constitutionally infirm (O course,
the cases dealt with in paras 5 and 29 are excluded to the extent stated
therein). Brother Jeevan Reddy, J. has dealt with this nmatter rather

el aborately and there is no need to el aborate the nmatter any further. In
the matter of taxation laws, the court permts a great latitude to the

di scretion of the legislature. The State is allowed to pick and choose
districts, objects, persons, methods and even rates for taxation, if it
does so reasonably. The courts viewthe laws relating to economc
activities with greater latitude than other matters. [See Col |l ector of
Custons, Madras v. Nathella Sanpathu Chetty and Anr. [1962] 3 SCR 786;
Khyerbari Tea Conpany and Anr. v. State of Assamand O's. AR (1984) SC
925; RK @Garg v. Union of India and O's. AIR (1981) SC 2138; Gaurishanker
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and Os. v. Union of India and O's. and Union of India and Anr. Etc. Etc.
v. A Sanyasi Rao and Ors. Etc. Etc. etc.]

40. Before closing |I should specifically deal with two inportant aspects.
In this judgment | have dealt with cases where duty is paid on itens which
are consuned as such. Due to paucity of details, the case of captive
consunpti on has not been dealt with. It is made clear that whatever is
stated in this judgnent will not apply in the cases of goods which are
captively consuned

Chapter I1-A of the Act was inserted by way of anmendment in 1991. The
establ i shnent, working, administration and utilisation to the Consuner
Welfare Fund is in its stage of infancy. The schenme or set-up envi saged by

Sections 12C and 12D and its working will require an in-depth eval uation by
the appropriate authorities in order to vouchsafe that the schene is not
rendered a nmere ritual or illusory, but is nmeaningful and effective for the
present, | do not want to deal with that aspect in detail

41. For  the sake of convenience, | shall sunmarise ny concl usions as here-

under: (in case of doubt, the body of the judgnent should be | ooked into).
(A) If the excise duty paid by the assessee was ultimately passed on to the
buyers or-any ot her person, and that the assessee has suffered no | oss or
injury, the action for restitution based on Section 72 of the Contract Act,
i s unsustainable. (This is the | egal position even under general |aw,

wi thout reference to Section 11B of Central Excises & Salt Act as anmended
by Act 40/1991.)

(B) The decision in Kanhaiya Lal’s case and the cases followi ng the sane,
cannot be understood as |aying down the law that even in cases the
liability has been "passed on", the assessee can maintain an action for
restitution.

If the decision in Kanhaiya Lal’s case (supra) and the cases follow ng the
sai d deci sion, enables such a person to claimrefund (restitution), with
great respect of the | earned Judges, who rendered the above deci sions,
express my dissent thereto. In this context, the observations in para 29 -
Clause 11l shall also be borne in mind

(C Article 265 should be read along with the Preanbl e and Article 39(b)
and (c) of the Constitution, and so construed in cases where the assessee
has passed on the liability to the consuner or third party, he is not
entitled to restitution or refund. The fact that the levy is invalid need
not automatically result in a direction for refund of ‘all collections nmade
i n pursuance thereto.

(D) The presunption is that the taxpayer has passed on theliability to the
consumer (or third party). It is open to himto rebut the presunption. The
matter is exclusively within the know edge of the taxpayer, whether the
price of the goods included the 'duty" elenent also and/or also as to

whet her he has passed on the liability since he is in possession-of al

rel evant details. Revenue will not be in a positionto have an /i ndepth
analysis in the innunerabl e cases to ascertain and find out whether the
taxpayer has passed on the liability. The matter being w thin the exclusive
know edge to the taxpayer, the burden of proving that the liability has not
been passed on should lie on him

(E) It is not possible to conclude that any and every claimfor refundof
illegal/unauthorised | evy of tax, can be nmade only in accordance with the
provisions of the Act (Rule 11, Section 11B etc., as the case may be), and
an action by way of suit or wit petition under Article 226 will not be

mai nt ai nabl e under any circunstances. An action by way of suit or a
petition under Article 226 of the Constitution is maintainable to assai

the levy or order which is illegal, void or unauthorised or without
jurisdiction and/or claimrefund, in cases covered by propositions No. (1)
(3) (4) and (5) in Dulabhai’s case, as one passed outside the Act, and
ultra vires. Such action will be governed by the general |aw and the
procedure and period of linmtation provided by the specific statute will
have no application.

(F) The attack against the illegal or unauthorised |evy as also the relief
of refund may fall ordinarily within the three categories specified in

par agraph 29 of the judgment. An action by way of suit or wit petition




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 65 of

107

under Article 226 of the Constitution of India will lie in the cases, and
subject to the conditions stated in paragraphs 29 and 30 of the judgment.
(©Q The jurisdiction of civil courts is not barred in entirety regardi ng
the attack against the levy and/or claimfor refund; in those cases, com ng
within the three categories nmentioned in paras 5 and 29 of this judgnent,

the jurisdiction of the ordinary courts will not be ousted, in the
ci rcunst ances and subject to the conditions stated therein and in para 30
(supra).

(H Section 11B(2) and (3) cannot be nmade applicable to refunds already
ordered by the court or the refund ordered by the statutory authorities,
whi ch have becore final. It follows froma plain reading of Section 11B
Clauses (1) (2) and (3) of the Act. The provisions contenplate the pendency
of the application on the date of the coming into force of the Anendnent
Act or the filing of an application which is contenplated under law, to
obtain a refund, after the Amendment Act cones into force. If the said
provi sions are held applicable, even to matters concluded by the judgments
or final orders of courts, it ampunts to stating that the decision of the
court shall not be binding and will result in reversing or nullifying the
deci si on made i n exerci se of the judicial power. The |egislature does not
possess such power. Alternatively, it may be stated that duty paid in
cases, which finally endedin orders or decrees or judgnments of courts,
nmust be deemed to have been paid under protest and the procedure and
[imtation etc. stated in Section 11B(2) read with Section 11B(3) wi |l not
apply to such cases.

(I') I't need hardly be stated, that Section 11B(1), the proviso thereto,
Section 11B(2) and Section 11B(3) read together will apply, only to (1)
refund applications nade under the statute and fil ed before the Amendment
of the Act and still pending on the date of commencenment of Amendment Act,
1991 and (2) applications contenpl ated under | aw to obtain refund and filed
after the "comrencenent of the Amendnent Act, 1991. (cases dealt with in
paras 5 and 29 of this judgnent will not be covered by the above to the
extent stated therein).

(J) The proviso to Section 11B(2), provides, that the duty of excise wll
be refunded in few specified cases, subject to certain conditions - one of
themis the manufacturer - in cases, where he has not passed on the

i nci dence to any other person [Clause (d)]. Those provisions wll apply
only for refunds to be made under the Act. In the totality of the factua
situation, it cannot be said, that the provisions ushered in by Arendnent
Act, 1991 - and the schene formulated in Sections 11B'and 12Ato B -- (in
the light of the clarifications nade in the body of the judgnent, and nore
particularly in paras 25 and 40 above) are, a "device" or invalid or
arbitrary or unreasonable (except to the extent stated in para 38 supra) or
in any way constitutionally infirm (O course, the cases dealt with in
paras 5 and 29 are excluded to the extent stated therein).

42. The principles laid down in this judgment shoul d be applied to the fact
situation obtaining in individual cases and shoul d be di sposed of

accordi ngly.

The matters may be placed before My Lord the Chief Justice for appropriate
orders in this behal f.

Hansaria, J.

The concl usions arrived at by | earned brother Paripoornan, J. and the
reasons given in support thereof, have ny respectful concurrence. | have
not hi ng useful to add. The time at ny disposal does not really permt ne to
do so, as the draft of this judgment reached ny hands on the night of 15th
instant; indeed, the first draft judgment of the case got nme in the evening
of 13th of this nonth.

Sen, J.
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1. Leave granted in the Special Leave Petitions.

2. In C A No. 3255 of 1984 and a number of other cases which have been
heard together, questions have been raised, firstly, as to whether a refund
of Central Excise Duty wwongly realised froma tax-payer can be w thheld on
the ground of what is described as ’'unjust enrichment’, wthout any
specific provision of law to that effect; secondly, whether the position
was altered after the Central Excise Act, 1944 was anended by the Centra
Exci ses and Custonms Law (Anendrment) Act, 1991 which cane into effect on
Sept ember 20, 1991? By virtue of this amendnent Section 11B along with a
few ot her sections of the Central Excise Act, 1944 stood anended. | shal
deal with both these questions separately. But before entering into that
controversy, it is inportant to bear in mnd the provisions of Article 265
of the Constitution and its anplitude. It has also to be seen what is the
scope, mneaning and purport and al so the inport of what is described as
"unjust enrichment’. ‘A challenge has al so been nade to the validity of the
amendments made tothe Central Excise Act. That will also have to be

exam ned.

ARTI CLE 265

3. Article 265 of the Constitution lays down that "no tax shall be |evied
or collected except by authority of l'aw. " The nandate of the Constitution
is lucid and clear and nust be taken to nmean what it says. 'No tax’ takes
in every type of tax. 1t has been contended on behal f of the Union of India
that Article 265 nmerely lays down that no direct tax shall be |evied or
col l ected except by authority of law. The first question is that if that
was the intention of the Constitution nakers, then why did they not say so
in so many words? ' Taxati on’ has been-defined in Article 366(28) to include
the inposition of any tax or inpost, whether general or |ocal or special
and 'tax’ shall be construed accordingly. Therefore, the word 'tax’ wll

i ncl ude any tax general, |ocal or special. That nmeans every kind of tax
direct or indirect will cone within the ambit of Article 265.

4. It has also to be noted that Article 265 is included in Part XIl of the
Constitution which deals with Finance, Property, Contracts and Suits.
Chapter | of Part Xll deals with Finance. Under this heading, both direct
and indirect taxes have been dealt within a nunber of Articles. Article 268
deals with stanp duties and duties of excise on nmedicinal and toil et
preparations. Article 269 deals with duties in respect of succession to
property other than agricultural |and, estate duty in respect of property
other than agricultural land, term nal taxes on goods or passengers, taxes
on railway fares and freights, taxes other than stanp duties on
transactions in stock-exchanges and futures narkets and taxes on the sale
or purchase of newspapers and on advertisenments published therein. Article
270 deals with taxes on incone other than agricultural incone. Article 272
deals with Union duties of excise, other than duties of excise on nedicina
and toilet preparations. Article 276 deals with taxes for the benefit of a
State or a municipality, district board, |ocal board or other local
authority in respect of professions, trades, callings or enploynents.
Article 277 deals with taxes, duties, cesses or fees which were being
lawfully levied by the Governnent of any State or by any nunicipality or
other local authority or body for the purposes of the State, nunicipality,
district or other local area. Article 287 deals with tax on the consunption
or sale of electricity. Al these Articles go to show that Part Xl

Chapter |, deals with not only direct taxes |ike taxes on incone or duties
in respect of succession to property, but also deals with indirect taxes

i ke stanp duty, duties of excise on medicinal and toilet preparations,

ot her duties of excise, termi nal taxes on goods, taxes on railway freights,
taxes on transactions in stock- exchanges and futures markets and taxes on
sal e or purchase of newspaper. In the context of all these Articles in
Chapter | of Part Xll dealing with direct and indirect taxes, it is
difficult to hold that the mandate at the begi nning of the Chapter that "no
tax shall be levied or collected except by authority of law', was neant to
be confined to direct taxes only and not to other types of taxes which were
specifically enunerated in a nunber of other Articles in Chapter | of Part
XI'l of the Constitution.

5. Moreover, this argunent, if accepted, will have dangerous inplications.
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It will nean that the Constitution has inpliedly enpowered the Gover nnent
to levy and collect indirect taxes without any authority of law. Bearing in
m nd that the bulk of the taxes inposed by the Union and practically the
entire amount of taxes collected by the States is by indirect |levies, the
constitutional protection against unlawful taxes will become neani ngl ess
and devoid of any substance.

6. M. Parasaran, appearing on behalf of Union of India has argued that
Article 265 has to be read along with the Directive principles. The State
has been enjoined to direct its policy towards securing that the ownership
and control of the material resources of the community are so distributed
as best to subserve the common good. | do not see how this provision or any
ot her provision of Article 39 can in any way whittle down the scope of
Article 265 of the Constitution. If the provisions of Article 39 are to be
construed as a licence given to the State to retain whatever has been
col l ected however unlawfully, then why should any distinction be nmade

bet ween direct taxes and indirect taxes? If the argunent is taken to its

| ogi cal conclusion, it will nean that the State will be at liberty to
retain whatever it has gathered unlawfully by direct as well as indirect
taxation and use the sanme for the purpose of comobn good according to its
perception. The victins of unlawful ‘activities of the State will have no
renedy against the State. This reasoning, if accepted, will have the effect
of turning the State into a Leviathan in which the individuals have only
such rights as may be permissively given by the State. The vari ous
constitutional guarantees given to protect the individuals fromthe
oppression by State will becone futile and w thout any neani ng and
substance. Neither Article 38 nor Article 39, in any way, enpower the State
to levy or retain taxes w thout any authority of |aw.

7. The importance and effectiveness of the Directive Principles of the
State Policy have been laid downin Article 31Cin the foll owi ng words:

37C Saving of laws giving effect to certain directive principles. -

Not wi t hst andi ng anything contained in Article 13, no |law giving effect of
the policy of the State towards securing all or any of the principles laid
down in part |V shall be deemed to be void on the ground that it is

i nconsistent with, or takes away or abridges any of the rights conferred by
Article 14 or Article 19; and nolaw containing a declaration that it is
for giving effect to such policy shall be called in question in any court
on the ground that it does not give effect to such policy:

Provi ded that where such law is nmade by the Legislature of a State, the
provisions of this article shall not apply thereto unl'ess such | aw, having
been reserved for the consideration of the President, has received his asS.
8. The disputes raised in this case do not relate to enforcement of the
guarantees contained in Article 14 or Article 19 of the Constitution in any
manner. The | aws of Central Excise have been enforced since 1944 or even
earlier. It is a tax on manufacture of goods. The object of the tax is to
rai se revenue for the Governnent. But this can only be done in accordance
with law. No man can be subjected to an unlawful exaction nade by the State
by what ever process in disregard of the guarantee given by Article 265 of
the Constitution.

9. In ny judgnent, apart fromits boldness, there is no nerit in this
contention that guarantee contained in Article 265 of the Constitution nust
be restricted to direct taxes only. In ny judgrment, Article 265 nmust be
impl emented in letter and spirit as it stands and all the tax |aws and al
CGovernment actions to realise and retain tax nmust be tested on the anvil of
this guarantee. The courts should jeal ously guard agai nst _any attenpt to
whittle down or do away with any of the guarantees given under the
Constitution to the citizens. In ny judgrment, Article 265 will have to be
given full effect in cases of direct as well as indirect taxation. If any
tax has been levied and collected without authority of law, then the State
has commtted a wong and that w ong must be undone by the State by
returning the tax unlawfully collected to the person fromwhomit was

col | ect ed.

10. The Court has a duty to uphold the Constitution in letter and spirit.
If the Court comes to the conclusion that a levy of tax is unlawful, the
Court will direct the Government to return the tax. It is not for the Court
to enquire how the tax-payer has managed his affairs after payment of the
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unlawful levy. It is but natural that the tax-payer will try to raise funds
by raising price or cutting down costs or forgoing profits to get over the
| oss caused by the unlawful exaction of tax. There is usually considerable
time gap frompaynment of any illegal |evy and obtaining an order of refund.
In nost of the cases several years pass before refund of duty paid can be
obtained. In such a situation, it is inpossible for the taxpayer conpany
not to do sonmething to rai se noney sonmehow to carry on its business. Merely
because a manufacturer has raised its price after paying the illegal |evy
cannot be a ground for denying himthe constitutional guarantee contained
in Article 265. The constitutional guarantee is unconditional and

unequi vocal and must be enforced regardl ess of what the manufacturer does
after paynent of tax. If the manufacturer has done sonething unl awf ul

steps nust be taken against him If this Court holds that constitutiona
guar ant ees ought to be enforced dependi ng upon the conduct of the

manuf acturer after paynment of the illegal levy, then the Court woul d be
adding a rider to Article 265 which is not permissible. By this forced
interpretation the Court-will not be upholding the Constitution, but wll
be undernmining it.

11. A point has been nade that the manufacturer has passed on the burden of
the illegal levy to his custoners by raising his price of the goods. But
that is no reason why the guarantee given by the Constitution should not be
enforced. The manufacturer may have been conpelled to raise the price
because of the inposition of an illegal levy. But that is no reason to
dilute the mandate contained in Article 265 of the Constitution. Article
265 forbids the State from maki ng an unl awful |evy or collecting taxes
unlawful ly. The bar i's absolute. It protects the citizens fromany unlawfu
exaction of tax. So long as Article 265 is there, the State cannot be
permtted to levy any tax wi thout authority of law and if any tax has been
col l ected unl awful |l y that nust be restored to the person fromwhomit was
collected. If the tax has been collected fromany person unlawfully, it is
the taxpayer’s nmoney which is-in unlawful possession of the State. The
State has a constitutional obligation to give back the noney to the tax-
payer. An act done in violation of constitutional nandate is void and no
right flows out of that void act to the State. The State is in unlawfu
possessi on of the taxpayer’s property. The State cannot retain it on any
equi tabl e ground nor can it give it to any other person out of any supposed
equi tabl e consi deration. The constitutional nandate cannot be ignored on
the pretext of any rule of equity or on the ground of what is perceived as
substantive justice. Every word of the Constitution has to be treated as
sacrosanct and respected and obeyed by the State and the Legi'sl ature and
enforced by the Court.

12. The Court cannot, by torturing the | anguage of Article 265 or by any

ot her means, construe it so as to give it a nmeaning which it does not
naturally bear. It was observed in the case of Comm ssioner of Inland
Revenue v. Rossminster Ltd. (1980) AC 952 at 1018 thatin construing a
statutory provision, the rule of construction must be "however ‘much a court
may deprecate an Act, it must apply it. It cannot by torturing its |anguage
or any other means construe it so as to give a meaning which the Parlianent
did not clearly intend it to bear". The sanme rule of construction wll
apply for construing a constitutional provision. The Court nay dislike
Article 265 and its natural consequence. But because of that the Court
cannot torture its language to bring out a neaning which the words do not
naturally bear. Once it is established that a levy or collection of tax is
void, no legal or equitable right is acquired by the State in the
unlawful Iy coll ected noney. The right to get refund accrues to the person
who pays it the nonent an illegal levy or collection is nmade. Once the | evy
or collection is declared illegal, the illegally collected anmount has to be
i medi ately paid back to the person fromwhomit was collected. The refund
order is made to enforce the right of the tax-payer which accrued when the

tax was illegally levied and collected fromhim This is an absolute
obligation under the Constitution, No statute can provide otherwise. If a
collection of tax is found to be illegal being in contravention of the

provi sions of Central Excise Act, then it not only violates the Act but
al so the Constitution. If the Central Excise Act is anmended or any separate
act is passed to provide for denial of refund to the taxpayer, in any
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manner, then such anmendnent or Act is as offensive to the Constitution as
the illegal levies thenselves were. If the tax has been illegally exacted
froma person, then he has been denied the protection given to himby the
Constitution. The denial of the right to recover the unlawfully collected
tax is denial of the protection given to citizen by Article 265.

13. A simlar question was exam ned by the Judicial Commttee of the Privy
Council in an appeal from Australia in Conm ssioner for Mtor Transport v.
Antill Ranger & Co. Pvt. Ltd. (1966) 3 All. E.R There, certain charges had
been levied by the State of New South WAl es under an Act in connection with
inter-State transacti ons. These charges where held to be violative of
Section 92 of the Conmonweal th of Australian Constitution. Subject to

i mposition of uniformduties of customs, Section 92 guarantees freedom of
trade, commerce and intercourse anong the States by internal carriage or
ocean navigation. The |levy under the Principal Act having been declared
unl awful , an Act called the state Transport Co-ordination (Barring of

Cl ai ms and Renedi es) Act, 1954 was passed barring and extingui shing the

ri ght of recovery of any sums collected or recovered under the Principa
Act. It was made cl ear that the provisions of the Barring Act would apply
to proceedi ngs pending at the commencenent of the Act as well as
proceedi ngs brought after the commencenent of the Act. The validity of the
Barring Act was challenged. It was pointed out by the Judicial Commttee
that if the Act was valid, it would be a conplete answer to the clai m of
the taxpayers. But the validity of the relevant provisions of the Barring
Act could be no greater or no less if they had been contained in the
Principal Act itself. It was held that neither prospectively nor
retrospectively can a State | aw nake | awful that which the Constitution
says is unlawful. |If the statute |aid down that the charges in respect of
inter-State trade should be inposed and that, if they were illegally

i nposed and col | ected, they shoul'd neverthel ess, be retained, such an

enactment would be illegal. The statutory immunity accorded to illegal acts
is as offensive to the Constitution as the illegal acts thensel ves.

14. The Judicial Conmittee posed the follow ng question"....Then the
guestion is whether the statutory i munity accorded to illegal acts is not
as offensive to the Constitution as the illegal acts thenselves, and,

applied to the present circunstances, that question is whether, if the

i mposition of charges in respect of ‘inter-state trade is invalid as an

of fence against Section 92, it is not equally an offence to deny the right
to recover them after they have been unlawful |y exacted."

15. The Judicial Commttee answered the question- by saying that:

It appears to their Lordships that to this question there can be only one
answer. It cannot be too strongly enphasise or too often repeated that, in
the words of the Hi gh Court, the inmmunity given by Section 92 to trade,
conmerce and intercourse cannot be transient or illusory. Yet, how fugitive
woul d that protection be if effect where given to the argunent of the
appel lants in this case.

16. The Judicial Committee clearly recogni sed Section 92 of the Australian
Constitution as a nmeasure of protection to the respondents who were the
taxpayers. The judicial Commttee enphasi sed, this protection could not be
allowed to be transient or illusory. W should also not allow'the
protection to the tax- payers by Article 265 of our Constitution to be
transient and illusory.

17. The Judicial Committee went on to give an illustration which is also
useful for the purpose of this case. A trader desiring to engage in inter-
State trade and confronted with the provisions of an unlawful” Act' may
conformto its requirenents and submit to the pecuniary exactions in order
that he nmay be able to carry on his business. He can test the legality of
the exactions in a court of law and if he was right and these suns were
unl awful |y exacted, he is entitled to the protection afforded by Section 92
of the Constitution. What is his situation if then he finds hinself by a

| ater provision of the same Act or by a subsequent Act once nore subjected
to the same exactions? The burden of his trade remains just what it was;
the freedom of his trade has been in the sane degree inpaired. In letter
and spirit, Section 92 is in the sane neasure defeated.

18. An argunment was advanced before the Judicial Committee that the Barring
Act did not inpose any burden on trade but only barred the right of
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property viz., the right to sue for noney...which accrued after the trading
operations were over, the Judicial Commttee rejected this argunent by
observing that "...an enactnent whose only object is to validate an
exaction which the section renders unlawful would in their Lordships’

opi nion be a mockery of the spirit of the Constitution".

19. In the case before us, a very simlar situation has arisen. The |evy
and col l ection of excise duty has been found to be illegal. It has been
levied and collected in violation of the Central Excise Act and al so the
guarantee contained in the Constitution. The levy is void. It has denied

the taxpayer the protection given by the Constitution. If illegally
collected tax is not immediately restored to the taxpayer, the guarantee
given by the Constitution will be a nockery. The constitutional guarantee

is not hedged by any clause. A trader may trade with his goods as he likes.
The terns and conditions under which he sells his goods is a natter between
hi m and the purchaser. He nay raise his price high enough to include costs
and taxes. |If he does so with the agreement of the buyer, he does not |ose
his right to get back what had been collected fromhimillegally or the
protection of Article 265 of the Constitution. That will be putting a rider
on the Constitution. The Court is not permtted to wite the Constitution
but is duty bound to enforce- it.

20. The view of the Judicial Conmmittee was that but for Section 92 of the
Australian Constitution, the Barring Act might have been held to be valid.
In the instant case al'so, the amended provisions of Section 11B of the
Central Excise Act m ght have been held to be valid but for Article 265 of
the Indian Constitution. The right to get refund arose the nonent an
illegal |evy was inposed. As was pointed out in that case, the taxpayer had
no option but to pay this |evy; otherw se he could not have carried on his

trade at all. The goods woul d not be cleared wthout paynment of the illega
demand nade by the excise authority. This does not debar himfrom pointing
out that the collection of tax was illegal and claimng return of the
illegal |evy.

21. The Anerican Constitution does not contain anything simlar to Article
265 of our Constitution. The U. S. Supreme Court, therefore, had no
difficulty in upholding the validity of Section 424 of Revenue Act of 1928
in the case of United States v. Jefferson El ectric Manufacturing Conpany 78
L. Ed. 859. Section 424 provided:

Section 424 Refund of autonobile accessories tax.

(a) No refund shall be nade of any anobunt paid by or collected from any
manuf acturer, producer, or inporter in respect of the 'tax inmposed by

subdi vision (3) of Section 600 of the Revenue Act of 1924...unless either -
(1) pursuant to a judgnent of a court in an action duly begun prior to
April 30, 1928 ; or

(2) It is established to the satisfaction of the Conmm'ssioner that such
amount was in excess of the anmount properly payabl e upon-the sale or |ease
of an article subject to tax, or that such amunt was not coll ected,
directly or indirectly, fromthe purchaser or lessee, or that such anmount,
al t hough coll ected fromthe purchaser or |essee, was returned to him....
22. The Act cane into force on 29th May, 1928. The section was chal |l enged
on the ground that it was violative of the Fifth Arendnent of 'the Anerican
Constitution in that a taxpayer was being deprived of his property wi thout
due process of law and his private property was being taken away for public
use without just compensation. It was held

The contention is made that sub-division (a) (2), when construed and
applied as we hold it should be infringes the due process clause of the
Fifth Anmendnent to the Constitution in that it strikes down rights accrued
theretofore and still subsisting, but not sued on prior to April 30, 1928.
This contention is pertinent, because the cases now bei ng consi dered were
begun after April 30, 1928, and in each the tax in question was paid before
Section 424 was enacted, which was May 29, 1928.

If the tax was erroneous and illegal, as is alleged, it must be conceded
that, under the systemthen in force, there accrued to the taxpayer when he
paid the tax a right to have it refunded wi thout any showi ng as to whet her
he bore the burden of the tax or shifted it to the purchasers. And it nust
be conceded al so that Section 424 applies to rights accrued theretofore and
still subsisting, but not sued on prior to April 30, 1928, and subjects
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themto the restriction that the taxpayer (a) nust show that he al one has
borne the burden of the tax, or (b), if he has shifted the burden to the
purchasers, nmust give a bond pronptly to use the refunded sumin

rei mbursing them But it cannot be conceded that in inposing this
restriction the section strikes down prior rights, or does nore than to
require that it be shown or made certain that the nobney when refunded will
go to the one who has borne the burden of the illegal tax, and therefore is
entitled in justice and good conscience to such relief. This plainly is but
anot her way of providing that the noney shall go to the one who has been
the actual sufferer and therefore is the real party in interest.

We do not perceive in the restriction any infringenent of due process of
law. . ..

23. What the U S. Suprene Court held in that case was that the new
enactment did not infringe the due process of |aw and, therefore, could not
be struck down. The U. S: Supreme Court did not have to consider the

i mpugned section in the light of a provision sinilar to Article 265 of the
I ndi an Constitution. But-there were two inmportant observations which have
to be borne in mnd

(1) If the tax was erroneous and illegal, a right accrued to the taxpayer
when he paid the tax to have- it refunded w thout showi ng as to whet her he
bore the burden of tax or shifted it to the purchaser

(2) Section 424 applied to rights accrued theretofore and still subsisting
but not sued on prior-to April 30, 1928.

24. A question simlar to the one dealt with by the American Suprenme Court
al so cane up before the Suprene Court of Canada, in the case of Air Canada
v. British Colunmbia (1989) 59 D.L.R 4th 161. The principles laid down in
Air Canada case cannot be understood unless one bears in mnd the peculiar
facts of the case which has been recorded in detail in the judgnment of La
Forest, J.

25. The dispute was confined to the taxes paid by Air Canada in the 23
nonth period between August 1, 1974 and July 1, 1976. The tax was |evied
under the Gasoline Tax Act, 1948. The Act as it stood on August 1, 1974
provi ded that every purchaser shall pay a tax equal ‘to 10 cents per gallon
on all gasoline purchased except gasoline purchased for use in an aircraft,
whi ch was taxed at a | ower rate. Section 2 defined "Purchaser" as under
"Purchaser" means any person who within the Province purchases gasoline
when sold for the first tine after its manufacture i'n or inportation into

t he Province.

26. An identical provision in a cognate statute was struck down by the
Privy Council which led to retroactive anendnent of the Gasoline Tax Act by
i nserting Section 25 which was as under

25(1) In this section "purchaser" means any person who, within the
Province, after August 1, 1974 and before July 8, 1976 purchased or

recei ved delivery of gasoline for his own use or consunption or for the use
or consunption by other persons at his expense, or on behalf of, or as an
agent for a principal who was acquiring the gasoline for use or consunption
by the principal or by other persons at his expense.

(2) Every purchaser shall pay to Her Majesty for the purpose of raising
revenue for Provincial purposes a tax of 15c a gallon on all gasoline
purchased by himafter August 1, 1974 and before February 28, 1975, but

(a) where gasoline was purchased for use in an aircraft the tax shall be 8c
a gallon, and

(b) where gasoline in the formof |iquefied petroleumgas or natural gas
was purchased to propel a motor vehicle the tax shall be 10c-a gallon

(3) Every purchaser shall pay to Her Majesty for the purpose of raising
revenue for Provincial purposes a tax of 17c a gallon on all gasoline
purchased by himafter February 27, 1975 and before July 8, 1976, but

(a) where gasoline was purchased for use in an aircraft the tax shall be 5c
a gallon, and

(b) where gasoline in the formof |iquefied petroleum gas or natural gas
was purchased to propel a notor vehicle the tax shall be 12c a gallon

(4) x X X X X X

(5) Were after August 1, 1974 and before July 8, 1976, nobney was coll ected
or purported to have been collected as taxes, penalties or interest under
this Act, the nmoney shall by this section be conclusively deemed to have
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been confiscated by the government w thout conpensation

27. These anmendnent were statutorily given retroactive character by Section
62(5) of the Finance Statutes Anendnent Act, 1981. By this change of
definition of purchaser what was an indirect tax earlier was converted into
a direct tax. The tax was on gasoline purchased by a purchaser for his own
use or consunption or for consunption of other persons at his expense or on
behal f of or as an agent for the principal for use or consunption by the
principal or by other persons at his expense. Although, it was provided by
Sub-section (5) that the amount which was coll ected before the anendnent of
the Act between August 1, 1974 and July 1, 1976 as tax shall be
concl usi vely deenmed to have been confiscated by the Governnment w thout
conpensati on, according to La Forest, J., the Section really does not nean
what it says. A fund of noney illegally collected was lying with the

Provi nce. Having inposed the tax retroactively, the Province nerely was
enabled to retain the anpbunt \in its hands by adjusting it against the tax
whi ch has subsequently becone payabl e by the amended provision. The tax
retai ned and the tax payable were identical amounts. This in sum and

subst ance, was the judgnment of La Forest, J. The rest of the observations
of La Forest, J. in Air Canada case appears to be obiter.

28. After . referring to the anended Section, La Forest, J. said:

That the tax is a direct tax | have no doubt. Since at |east bank of
Toronto v. Lanbe (1887), 12 App. Cas. 575, the generally accepted test of
what constitutes a direct tax has been that of John Stuart MIIl: A direct
tax is one which is demanded fromthe very person who it is intended or
desired should pay /it". That person is clearly identified in the definition
in the 1976 Act as the ultinmate consunmer of the gasoline; there is no
passing on of the tax to others, whatever nay be the opportunities of
recoupi ng the anount of the tax by other means (a. very different thing).
29. Referring to the new Section 25 brought into existence by the 1981 Act,
La Forest, J. identified the real issue of the case in the foll ow ng words:
None of the judges in the courts bel ow casts any doubt on the |egislative
power of the province to inpose a retroactive tax in the manner provided in
Section 25(1) to (4). What they really di sagreed about was the effect of
Section 25(5) on those provisions. In comobn with these judges. | am unable
to see any constitutional inpedinent to the province’ s enacting Section
25(1) to (4). On the reasoning regarding the 1976 Act, these provisions
seemto be a proper exercise of its power to inpose /direct taxation in the
province, the sole difference being that the 1981 provisions-are given
retroactive effect, a result that is not constitutionally barred. The rea
guestion, then, is whether when Section 25(1) to (4) are conjoined to
Section 25(5), they beconme so coloured by the |atter provision as to make
all of Section 25 ultra vires.

30. That question was answered by La Forest, J. in the follow ng words:
That, of course, raises the issue whether Section 25(5) is itself ultra
vires. There are, in ny view, sone serious difficulties in establishing its
invalidity. It may be, if the provision stood alone, that it coul d be
successfully maintained that it violates the principle, in the Arax
decision. | need not consider that situation because it does not stand
alone. It is the fifth of five subsections, the first four of which inpose
a valid direct tax, and it nust obviously be read in that context. It nust
al so be read in light of the well-known principle that it rmust be assunmed
that the legislature intended to stay within the confines of its
constitutional conpetence. Wile, as Esson, J.A notes, the expression
"confiscated" is distasteful, one should not permt it to mslead us
regardi ng the purpose of Section 25(5). The function of the courts is not
to give the legislature lessons in tact. Their function, rather is to
attempt to discover what the |egislature, however, clumsily was attenpting
to achieve by the |l anguage it used, a task that should, as already noted,
be informed by the presunption that the legislature intended to stay within
its constitutional powers.

In the context in which it appears, Section 25(5) seens to be nothing nore
nor |l ess than nmachinery for collecting the taxes properly inmposed in the
first four subsections of Section 25. It nust be renenbered that the
amounts illegally collected under the ultra vires provision before 1974
woul d be equal to the taxes |evied under Section 25(1) to (4).
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Adm ni stratively, the taxes levied under the invalid scheme were coll ected
in the same manner and in the sanme anpbunts and fromthe sanme taxpayers as
woul d have occurred if the scheme had originally been franed al ong the
lines of Section 25(1) to (4). Wat the legislature attenpted to do by
Section 25(5), therefore, was to provide collection nmachi nery whereby the
noneys owi ng by the taxpayers under the latter provision could sinply be
taken out of the equal anpbunts it had collected fromthose taxpayers under
the invalid tax. It was in that sense that the nbneys were deened to have
been confiscated by the government.

31. Having reached this conclusion, La Forest, J. distinguished this case
with the principles laid down in Anmax case in the foll owi ng manner:

In that case, the Legislature sought, by giving itself immunity, to avoid
repayi ng an unlawful tax. This was sinply an indirect way of giving effect

tothe invalid statute....The situation is entirely different here. The
legislature did directly what it was enpowered to do i npose a direct tax
under Sub-sections (1) to (4). 1 see no reason why it could not then take

that tax out of noneys it had inproperly collected fromthe taxpayers under
the ultra vires statutes, just as it could have set it off against any

ot her obligation of the governnent to the taxpayers. The good fortune of
the legislature, in the unusual facts of this case, in having collected
amounts that matched precisely those owi ng by each taxpayer under Section
25(1) to (4) affords no reason to brand as unconstitutional a tax that it
can validly inmpose and collect.

32. This is the ratio of the decision of La Forest, J. An unconstitutiona
| evy brought about 'by an indirect tax was cured retroactively by a direct

| evy. What was col |l ected wongfully under an indirect |evy was retai ned by
adjusting the unlawful collection against what turned out to be a valid
coll ection under the new | aw. Section 25(5) was clunsily worded in that it
had used the word "confiscated". Properly understood, according to La
Forest, J., it did not really confiscate the anmount already paid but

adj usted that anpbunt agai nst the subsequent |awful demands nade under the
retroactively anended provi sions.

33. Thereafter, La Forest, J. went onto discuss the points raised on

"m stake of |law'. La Forest, J. cane to the conclusion after review of the
case law that "in nmy view, the distinction between m stake of fact and

m st ake of | aw should play no part in the law of restitution. " But he was
of the view that recovery of taxes inposed by a |egi'slation subsequently
declared ultra vires could not be allowed "even if the airlines could show
that they bore the burden of the tax...."

34. The viewon ultra vires taxes as expressed by La Forest, 'J. is an
extreme proposition which may be acceptable in accordance with the
Constitution | aws of Canada, but it cannot be held valid under our. system
Wl son, J. who dissented in part held:

It is, inm view, inpossible to divorce Section 25(1) to (4) from Section
25(5) of the Gasoline Tax Act, R S.B.C. 1979, c.152. The only possible
basis for the confiscation under Section 25(5) is the inposition of the
retroactive tax under Section 25(1) to (4). Certainly the paynents nmade
under the ultra vires legislation could not support such a confiscation
since the noneys were not as a constitutional matter properly exigible
under that legislation...

Averting to "M stake of Law' WIlson, J. observed:

... \What ever the nature of the m stake, the key question, mnmy coll eague
suggests, should be whether the respondent has been unjustly enriched at
the appellants’ expense or whether there is sonme specific reason which
nmakes restitution inappropriate in the circunstances. My coll eague
concludes that there was unjust enrichnent in this case but he finds two
reasons why restitution is inappropriate. The first is that the appellants
in all likelihood passed on the burden of the ultra vires tax. to their
customers; the unjust enrichnent of the respondent was therefore not shown
to be at the expense of the appellants. The second is that the general rule
of recovery should, as a matter of policy, be reversed where the person
unjustly enriched is a governnental body...

Wlson, J. went on to observe

It is, however, ny view that paynents made under unconstitutiona

| egislation are not 'voluntary’ in a sense which should prejudice the
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taxpayer. The taxpayer, assuming the validity of the statute as | believe
it is entitled to do, considers itself obligated to pay. Ctizens are
expected to be | aw abi ding. They are expected to pay their taxes. Pay first
and object later is the general rule. The paynments are made pursuant to a
perceived obligation to pay which results fromthe comnbi ned presunption of
constitutional validity of duly enacted |egislation and the hol ding out of
such validity by the legislature. In such circunstances | consider it quite
unrealistic to expect the taxpayer to make its paynents 'under protest’.
Any taxpayer paying taxes exigible under a statute which it has no reason
to believe or suspect is other than valid should be viewed as having paid
pursuant to the statutory obligation to do so.

35. Adverting to the argunent that any refund to the taxpayer who has
passed on the burden of tax to the ultinmate consunmer will result in an
unmerited "windfall" to him WIson, J. observed:

My col | eague advances anot her reason why the appellants shoul d be denied
recovery in this case, he says, in effect, that the appellants woul d be
receiving a "windfall" if they received their noney back because in al

i kel i hood they have already recouped the payments made on account of the
ultra vires tax fromtheir custoners. In terns of ny coll eague’s anal ysis,
the appellants are unable to show that the unjust enrichnment of the
province was at their expense. In ny viewthere is no requirenment that they
be able to do so. Were the paynents were nmade pursuant to an
unconstitutional statute there is no legitimte basis on which they can be
retai ned. As Dickson, J. stated in Amax, supra, at p.10:

To al | ow nobneys col'l ected under conpul sion, pursuant to an ultra vires
statute, to be retained would be tantanount to all owi ng the provincia
Legislature to do indirectly what it could not do directly, and by covert
nmeans to inpose illegal burdens.

I ndeed, even on ny colleague’ s unjust enrichnent analysis D ckson, J. found
i n Nepean, supra, that there were no equitable reasons of principle or
policy to preclude recovery from Ontario Hydro.

36. | shall deal with Sections 11B, 11D and 12A to 12D of Central Excise
Act as anended by the Act 40, 1991 later-in this judgnent in greater

detail. But it nay be noted that now these provisions have made it
practically inpossible for a taxpayer to get back what had been coll ected
unlawfully fromhim whatever the wording of the statute nay be. La Forest,
J. interpreted Sub-section (5) of Section 25 of the Gasoline Tax Act and
construed that although the word "confiscation" was used, the provision was
not confiscatory but was really a provision for setting off of the new
clains arising out of the retroactive statute against the nmoneys which were
lying in the hands of the Province even though unlawful l'y collected. In the
present case, although the term "confiscation” has not been used in
Sections 11B, 11D and 12A to 12D these provisions, in effect, have

confi scated w thout any conpensation all illegally gathered taxes which
came within their anbit.

37. Air Canada case cane up for further consideration in the case /of Allied
Air Conditioning Inc. v. British Colunbia 76 B.C.L.R 2(d) 218. Here the
guesti on was whether a taxpayer could recover the noneys which were
collected as tax, but were not properly payable. The plaintiff had paid
Soci al Service Tax to the Province of British Colunbia totalling to $

500, 000. In the judgnent of Aiver, J, it was stated that the required
elements at the heart of the law of restitution was (1) an enrichment of
the defendant, (2) a correspondi ng deprivation of the plaintiff and (3) an
absence of any juristic reason for the enrichnent.

38. Aiver, J. stated that the distinction between recovery of noney paid
under mi stake of fact and noney paid under nistake of |aw had now been
swept away by the decision in Air Canada Case. On the day on which the
judgrment in he case of Air Canada was pronounced, a second judgnment was
delivered in the case of Air Canada v. British Colunbia ("C.P. Air"); 1989
36 B.C.L.R (2d) 185. There the dispute related to social Service Tax,
wongly paid on (a) aircraft parts and equi prent and (b) al coholic
beverages sold to passengers on the flight. The Suprene Court held that
C.P. A could recover the Social Service Tax paid on purchasers of equi prent
and parts, but the tax paid on al coholic beverages sold to passengers was
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i nposed on the passengers who consuned the |iquor and therefore, the C P. A
was not entitled to recover the same. Oiver, J. observed that "it can be
agreed that both taxes were passed on to custoners by Air Canada in the
price of airline tickets." La Forest, J. in the C P.A case held that
Social Service Tax paid by the airlines was not properly payable on either
aircraft parts or on al coholic beverages. Having found that the tax was

i napplicable, La Forest, J. concluded "there seens no reason to refuse Ar
Canada the recovery it seeks. There is nothing to indicate it ever
abandoned this claim" The claimfor recovery of the tax paid on al coholic
beverages was rejected on the ground that "the tax was inmposed on the
passengers, not Air Canada. Air Canada was sinply an agent to collect it
under the Act, and, in fact, obtained a fee for doing so. | amunable to
see how it could identify the passengers who consunmed the liquor, so its
repaynent to Air Canada would sinply amount to windfall to the airline."
39. The contention of the plaintiffs in Allied Air Conditioning Inc. Case
before Adiver, J. was that the observations of La Forest, J. that "a

passi ng-on defenceis available to the taxing authority whenever the

t axpayer can be shown to have passed on the tax burden, regardl ess of

whet her it was passed on "specifically and directly" or generally in the
price charged to custoners" was obiter. The true reasoning of the Suprene
Court with respect to the passing-on defence can be gleaned fromits
decision in CP. Air inwhichit allowed a passing-on defence where the tax
was "directly and specifically" passed on to customers but not where the
tax was nerely included generally in the price of airline tickets.

40. In the end, after noting that the coment of La Forest, J. at page 179
that "this alone is sufficient to deny the airlines’ claim diver, J.
stated that rest of the decision of the La Forest, J. was obiter. diver,
J., however, disposed of the case before himby observing:

In the present case the invoices given by the plaintiffs to their custoners
for lunp sumcontracts did not set out any ampunts charged for material s,

| abour or taxes; sinply the lunmp sumitself was shown. The evidence

di scl oses that nmany factors, including the conpetitive environnment and the
plaintiff's profit margin goals, influence the anount of the |unmp sum

In my opinion, it cannot be said in such a case that the tax is passed
directly and specifically to customers so that they becone the true
taxpayers. Wile it is difficult to make specific conparisons, the
situation in the present case nore closely resenbles the tax paid on
aircraft parts and equiprment in C.P. Air than the tax paid on al coholic
drinks in that case.

| find that in all the circunmstances no passing- on defence i's avail able
and that the plaintiffs are entitled to restitution of the amunts they are
claimng as wongly paid taxes, subject to any applicable limtation

peri od.

41. In the case of Wolw ch building Society v. Inland Revenue

Conmi ssioners (No. 2) (1992) 3 AIl E R 737 -at 763. Lord Goff cited with
approval the dissenting view expressed by the Wlson, J. in Air Canada Case
(supra) after quoting fromthe judgment and noting the fact that:

She al so rejected the proposed defence of ’'passing on’ (at 160-170).
Accordingly in her opinion the taxpayer should be entitled to succeed.

| cannot deny that | find the reasoning of Wlson, J. nost attractive.
Moreover, | agree with her that, if there is to be‘a right to recoveryin
respect of taxes exacted unlawfully by the Revenue, it is irrelevant to
consi der whether the old rule barring recovery of noney paid under nistake
of law should be abolished, for that rule can have no application where the
renmedy arises not fromerror on the part of the taxpayer, but fromthe

unl awful nature of the demand by the Revenue. Furthernore, |ike WIlson, J,
| very respectfully doubt the advisability of inposing special limts on
recovery in the case of ’'unconstitutional or ultra vires levies'.

42. In the concluding part of the judgnent, Lord Goff recognised the
difficulties involved in the doctrine of ’"passing on’. Lord Goff pointed
out that the question need not be finally decided in that case. It was
observed

It will be a matter for consideration whether the fact that the plaintiff
has passed on the tax or levy so that the burden has fallen on another
shoul d provide a defence to his claim Although this is contenplated by the
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Court of justice of the European Comunities in the San Gorgio case, it is
evident fromAir Canada v. British Colunbia that the point is not without
its difficulties; and the availability of such a defence nay depend on the
nature of the tax or other levy....

43. In the case of Comm ssioner of State Revenue v. Royal I|nsurance
Australia Ltd. 182 C. L.R 51, the question before the Australian H gh Court
was whether a taxpayer is entitled to recover overpaynment of stanp duty. It
was held that there was no obligation to refund the overpaynent because
Sub-section (1) of Section 111 of the Stanps Act conferred discretionary
power on the Conmi ssioner to refund the noney but did not create any duty
to do so. Therefore, the finding that there was an overpaynent did not give
rise to any enforceable obligation to make refund. One of the points that
cane up for consideration was disruption of public finance as a consequence
of restitution. Mason, C. J. did not uphold this contention. He observed
that:

That proposition was accepted by La Forest, J. in Air Canada v. British

Col unmbi a but it was repudi ated by Wlson, J. in her dissenting judgnent for
reasons which, to ny mind, are conpelling...

44. Mason, C.J. went on to observe that the argunent that the plaintiff

will receive a windfall or will unjustly enrich if recovery frompublic
authority-is permitted, cannot be accepted strai ghtaway. He further
observed

...In the context of the |law of restitution, this econom c view encounters
maj or difficulties. The first is that to deny recovery when the plaintiff
shifts the burden of the inmposition of the tax or charge to third parties
will often |eave a plaintiff who suffers |oss or danage w t hout a renedy.
That consequence suggests that, if the econonmic argunment is to be converted
into a | egal proposition, the proposition nust be that the plaintiff’s
recovery should be limted to conpensation for |oss or damage sustai ned.
The third is that an inquiry into and a determ nation of the |oss or damage
sustained by a plaintiff who passes on a tax or charge is a very conpl ex
undertaking. And, finally, it has |ong been thought that, despite Lord
Mansfield s statement in Mdses v. Macferlan, the basis of restitutionary
relief is not conpensation for |oss or damage sustai hed but restoration to
the plaintiff of what has been taken or received fromthe plaintiff w thout
justification.

45. After a review of the |arge nunmber of cases cited, Mason, C. J.

concl uded:

The United States and European decisions denonstrate that any acceptance of
the defence of passing on is fraught with both practical and‘theoretica
difficulties. Indeed, the difficulties are so great that, in nmy view, the
def ence shoul d not succeed unless it is established that the defendant’s
enrichment is not at the expense of the plaintiff but at the expense of
sone ot her person or persons.

46. Brennan, J. who agreed with Mason, C. J. that the appeal should be

di sm ssed, held that:

The fact that Royal had passed on to its policy holders the burden of the
payments made to the Conm ssioner does not nean that Royal did not pay its
own noney to the Comm ssioner. The passing on of the burden of the paynents
made does not affect the situation that, as between the Conm ssioner and
Royal , the former was enriched at the expense of the latter.

47. In the concurrent judgrment of Dawson, J., there are certain
observations to which | shall refer later on in this judgnment.

48. Al these cases go to show the conplexity of the problemof doctrine of
"passing on". The U S. view appears to be that but for the | aw passed in
1924, illegally collected tax had to be refunded even if it was passed on
to the consuners. The mgjority view of the Canadi an Suprene Court was to
the contrary. However, the dissenting judgnent of WIlson, J. was found
preferable by Mason, C J. in Australia as well as by Lord Goff who spoke
for the House of Lords in England. But the English decision as well as the
Austral i an deci sions were founded on comon |aw and Bill of Rights.

49. In none of these countries any constitutional provision akin to Article
265 fell for consideration. The debate whether a taxpayer is entitled to
get refund when the levy is found illegal is concluded by Article 265 of
the Constitution in our country. The protection afforded to the taxpayer is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 77 of

107

total and conplete. It cannot be taken away under any circunstances or by
any | egislative action. The Constitution being sacrosanct and overridi ng,
inm view, any tax collected unlawfully, nmust be returned to the taxpayer.
Wet her the taxpayer has passed on the burden of the tax to the consuners
or not is a matter of no consequence.

50. The constitutional enbargo is on both the |levy and collection of tax

wi thout authority of law. It has been repeatedly asserted by the Courts
that every taxing law has three parts. First is charge, the second is
conputati on which results in a demand of tax and the third is recovery of
the tax so conputed. The Constitution has enjoined that there nmust be a
valid levy. The word 'l evy’ has al so been understood in a broad sense in
various cases to include not only the inposition of the charge but also the
whol e process upto raising of the demand. The Constitution guarantees that
not only the levy should be | awful but also collection of tax nust al so be
done with the authority of law. The State is not permitted to exact any tax
froma citizen without theauthority of Iaw and w thout follow ng the
procedure | aid down by law. Thi.s guarantee has to be strictly enforced not
only inthe matter of levy but also in the matter of collection. It was

poi nted out by this Court in the case of Minicipal Council, Khurai and Anr.
v. Kamal 'Kumar and Anr. that Article 265 of the Constitution clearly
inmplies that the procedureto inpose-a liability upon the taxpayer has to
be strictly conplied with. Wiere it is not conplied with, the liability to
pay a tax cannot be said to be according to law. In that case, a validly
passed nunici pal | aw was sought to be enforced, but the objections of the
rat epayer were not ‘dealt with by the Minicipal Council as a whole but by a
sub-conmmittee. The Court held that this was erroneous. The phrase 'l evy and
collection' indicates that all the steps in nmaking a man liable to pay a
tax and exaction of tax from himnust be in accordance with |aw. There nust
be a valid statute which will be-properly followed. Al steps nust be taken
according to statutory provisions. Recovery of tax nust al so be according
to law. No one can be subjected to | evy or tax or deprived of his nobney by
the State without authority of |aw.

51. Article 39 of the Constitution has directed the State to formulate its
policy towards securing that the ownership and control of the materia
resources of the community are so distributed as best to subserve the
common good and that the operation of the econom c system does not result
in the concentration of wealth and neans of production to the combn
detrinment. These provisions do not in any way curtail the scope and effect
of Article 265. Section 39 does not enjoin that unlawfully coll ected
properties should be used by the State for the common good. Nor does it say
that the operation of the econonic system should be so noul'ded as to
prevent concentration of wealth, by unlawful means. Article 39 cannot be a
basis for retaining whatever has been gathered unlawfully by the Gover nment
for common good. Sinply stated the Directive Principles of State Policy do
not |icense the Governnment to rob Peter to pay Paul

52. It has been repeatedly asserted by the Supreme Court of the United
States that it is the duty of the Courts to be watchful for the
constitutional rights of the citizens and agai nst any stealthy
encroachnents thereon. (See Boyd v. United States 116 US 616 (11886).

Actual ly, that should be the main function of the Court. O herw se,

i ndependence of the judiciary will becone neani ngl ess.

| ndependent tribunals of justice...wll be naturally led to resist every
encroachment upon- rights expressly stipulated for in the Constitution by
the declaration of rights.

Madi son, | Annals of Cong. 439 (1789).

53. Repeatedly, in various contexts, it has been enphasi sed that
constitutional rights of citizens should not be watered down however
desirable the end result of a particular case nay be. The Constitution is
to last for ever. If for one particular case, out of its perceived notion
of expedi ency, the Court cuts down the scope and effect of a constitutiona
provision, the Court will be failing in its bounden duty to uphold the
Constitution. The Court should not be guided by any policy of expedition
but only by the dictates of what has been laid by the Constitution and what
the Anerican Courts refer to as "Inperative of Judicial Integrity." It is
the inperative of judicial integrity that Article 265 is upheld as it is.
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If it is allowed to be destroyed in this case, there is no reason why ot her
Articles of the Constitution should not slowy and steadily be whittled
away to take away all the other guarantees given to the citizens by the
Constitution. This case, then, would be a dangerous precedent for
denolition of the Constitution, article by article.

54. Apart fromthat, the Government cannot be allowed to say that it has
broken the law but it will retain the fruits thereof. As was observed by
M. Justice Brandeis in Onstead v. United States 277. US 438 (1928):

Qur Governnent is the potent, the omipresent teacher. For good or for ill,
it teaches the whole people by its exanple....If the Governnent becones a

| awbreaker, it breeds contenpt for law, it invites every nan to becone a
aw unto hinmself; it invites anarchy.

55. In the case of Mapp v. Chio 367 US 643 (1961), M. Justice O aks
delivering the opinion of the Court in a case where the State tried to use
in evidence he materials gathered as a result of unlawful search, on the
ground that it was very desirable to do so in the facts of that case

obser ved:

Qur decision, founded on reason and truth, gives to the individual no nore
than that which the Constitution guarantees him to the police officer no

| ess than that to which honest |aw enforcenment is entitled, and, to the
courts, that judicial integrity so necessary in true administration of
justice.

56. In may view, the scope and effect of Article 265 cannot be whittled
down in any manner i'n order to enable the Governnent to retain unlawfully
gat hered tax on the pretext that a refund will unduly enrich the taxpayers.
Wat ever the consequence nmay be, the provisions of the Constitution nust be
uphel d as they stand.

57. In ny judgnent, Article 265 does not permt the State to |levy or
collect any tax without the authority of law. This is a protection afforded
to the citizens by the Constitution from State oppression in financia
matters. This protection given to the citizens nust be jeal ously guarded by
the Courts. |If any tax has been gathered unlawfully by the State, It cannot
be retained by the State. If any | aw has been passed for retention of the
illegal levy, it must be struck down in the same manner as the Judicia
Conmittee struck down the Barring Act -in the case of Conmm ssioner for Motor
Transport v. Antill Ranger & Co. Pty. Ltd., (supra).

WHO IS THE TAX- PAYER UNDER THE CENTRAL EXCl SE ACT?

58. The taxabl e event for paynent of central excise is manufacture of

exci sabl e goods. The Central Excise Act has a |long history and the courts
have never been in doubt that the excise duty -under the various Excise Acts
was payabl e by the manufacturer and if there was any excess paynent, the
refund of the excess anmpunt of tax must be made to the manufacturer who had
actually paid the duty. In this connection, it has tobe borne in mnd that
the Central Excise and Salt Act. 1944 is a consolidating Act. In the
statenent of objects and reasons it is stated:

The adm nistration of internal comodity taxation in British India has
grown up pieceneal over many years and has been consi derably expanded
during the | ast decade. Hitherto, the introduction of a new central duty of
exci se has required the enactnent of a self-contained |aw and t he
preparation of a separate set of statutory rules. There are now no | ess
than 10 separate excise Acts (the excise on kerosene being covered by a
part of the Indian Finance Act, 1922) and 11 sets of statutory rules; and
there are also 5 Acts relating to salt, the duty on which is by a w de
margi n the ol dest of our taxes on indigenous commodities. The taxes being
closely akin to one another, the nethods of collection follow the nane
general pattern and nany of the provisions of the various Acts are
identical or closely simlar; and this is the case also with many of the
statutory rules. The an glomeration of statute and regul ations dealing with
simlar matters is neither convenient for the public nor conducive to well-
organi sed adm ni stration

3. The intention of the Bill is to reproduce provisions already existing in
the Acts which it is proposed to appeal but in the process certain snal
amendnment s have been nmade, either in nodernising the |anguage or for
dovetailing the provisions and ot herwi se adapting themto present
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ci rcunst ances. These anendnents are the m ni mum consistent with each

bl endi ng and adaptati on

59. Section 39 of the Act, when it was passed in 1944, stood as under

39. The enactments specified in the Third Schedul e are hereby repealed to
the extent nentioned in the fourth colum thereof. But all rules nade,

notifications published, |licences, passes or permts granted, powers
conferred and ot her things done under any such enactnment and now in force
shall, so far as they are not inconsistent with this Act, be deened to have

been respectively nade, published, granted, conferred or done under this
Act .

The Third Schedul e contained as nany as 17 Acts which were entirely
repeal ed. The Acts were inter alia, The Mdtor Spirit (Duties) Act, 1970.
The Silver (Excise Duty) ‘Act. 1930. The Sugar (Excise Duty) Act, 1934, the
Mat ches (Excise Duty) Act, 1934. The Iron and Steel Duties Act, 1934. The
Tyres (Excise Duty) Act, 1941, The Tobacco (Excise Duty) Act, 1943 and the
Veget abl e Product (Excise Duty) Act, 1943 and Mechanical Lighters (Excise
Duty) Order, 1934.

60. In all these Acts the Central Government were enpowered to make rule
for assessment and collection of duty, issue of notice requiring paynent,
the manner in which the duties shall be payable and the recovery of duty
not paid. The rules also provided for appeals in case the tax-payer was
aggri eved by any order.

61. El aborate provisions were nade for paynment of excise duty on various
products, the manner in which the duty was to be paid, inposition of
penalty in case of 'evasion of duty and also the renmedies to a tax-payer

i ncludi ng refund of any excess anount of duty paid. If an assessee
succeeded i n appeal, the appellate authority was conpetent to give suitable
direction to grant relief to the assessee. For exanple, under the Sugar
(Excise Duty) Order, 1934 duty was inposed on certain varieties of sugar
Provi sions was nmade for filing of nmonthly returns (Rule 5). The Coll ector
was enpowered to nake assessnment and al so summary assessnent (Rule 6).
Provisions for refunds and rem ssions of duty were nmade (Rule 9). Any

di spute could be determ ned by a suitably enpowered officer (Rule 11) and
appeal also lay to such authority as the Local Government might direct
(Rule 12). Any order of the Collector or such authority could be revised by
the Local Governnent or such higher authority as the Local CGovernnent m ght
direct. Atine limt for filing of appeals was provided in Rule 13. Rule 16
entitled the Collector to recover duty which had been short levied through
i nadvertence, error or msconstruction of the law by the Col l'ector, or
through m sstatenent as to quantify on the part of the owner of a factory,
or even when erroneously refunds had been made. Rule 17 provided, "No duty
whi ch has been paid and of which repayment -wholly or in-part is clained in
consequence of the sane having been paid through inadvertence, error or

m sconstruction shall be returned unless such claimis nade within three
nonths fromthe date of such paynment". Likew se, in the Mechanical Lighters
(Excise Duty) Order, 1934 a duty of excise was inposed on manufacture of
mechani cal lighters. Such manufacturer was required to take a licence from
the Collector (Rule 4). The manufacture could only take place in terms of
the licence. Every holder of |icence had to keep a correct daily account
(Rule 7). Wthin five days after the close of such nonth, every hol der of a
licence had to subnit to the Collector a nonthly return showi ng the nunber
of nmechanical lighters renoved fromthe manufactory during that month (Rule
8). On receipt of the return, the Collector would make an assessnment. The
Col I ector was enpowered to make a summary assessnent (Rule 9). Provisions
for refunds and rem ssions were contained in Chapter |V. Chapter V dealt

wi th m scel | aneous provisions including provision for preferring an appeal
firstly to the Local Governnent or to such higher authority as the Loca
CGovernment might direct. Appeal could also be nade to the Central Board of
Revenue and any order could be revised by the Governor General in Counci
(Rule 22). Rule 23 inposed a time limt of three nonths for preferring an
appeal. Rule 26 dealt with short |evy through inadvertence, error or

m sconstruction on the part of the Collector, or through m s-statenent as
to the quantity on the part of the owner of the manufactory. Recovery could
al so be made when erroneous refunds had been made. Such clainms of refund
had to be, made within three nonths fromthe date of such payment. Some
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provi sions were made in the other Orders or statutes by directly providing
for paynment of tax, appeals and refunds or by incorporating provisions of
other Acts like Sea Custons Act. What is inportant to renenber is that it
was never in doubt that it was the manufacturer who was liable to pay tax
and also entitled to get refund of any tax paid to the State through
"inadvertence, error or msconstruction.”

62. This schenme was continued in the consolidating Act of 1944. As was
stated in the object clause of the Act the Act sought to consolidate the
existing legislations and did not seek to bring about any fundanenta
changes in the legislation. In fact even under the Central Excise and Salt
Act, 1944 after the levy of duty if the tax-payer felt aggrieved he could
go up on appeal and claimthat the | evy was excessive or unlawful and if he
succeeded, he got refund of the excess anpbunt paid. This is how the Act was
under st ood and interpreted.

63. Now it is being argued that if excess anpbunt of duty has been realised
the tax-payer shoul d not get back the excess paynent because it is norally
wong. The burden of tax has been passed on to the consumers who are the
real tax-payers.

64. This argunent cannot be upheld for three reasons:

(1) Wen a statute of this nature, which is a consolidating Act, is passed
the Court shoul'd not presune that the Legislature was unaware of the schene
of the earlier statutes and how the | aw was understood and admi ni stered.
The Legi sl ature avowedly did not bring about any fundanmental change in the
structure of these existing laws in passing the consolidation Act. Tax was
to be paid on manufacture of the excisable goods. There were provisions for
assessment and conputation of tax. Provisions were also made for appeal s,
recovery of tax in cases of short levy and refund of tax in cases of excess
realisation. The duty of the Court is not to legislate but to find out the
intention of the Legislature. The legislative intent was to consolidate and
continue the laws that were existing in one conprehensive statute and even
when the new statute was in force the Legislature did not think fit to stop
refund of a wong levy of tax to the manufacturer and thereby confer a
right to the consuners to get refund before the amendnment made in 1991

65. Before that the Central Excise Act did not recognise any right of the
consumer of excisable goods to get a refund of duty.

(2) Refund of tax whether under |Incone Tax Act, Walth Tax Act, gift Tax
Act, Estate Duty Act, Sales Tax Act, Custons Act or 'the Central Excise Act
has to be given under the statutory provisions contained in the Act. Refund
in ataxing statute is to be nmade not on the ground of conpensation for

| oss or danmge sustained by a tax-payer but on the principle of restoration
to the tax-payer of what had been coll'ected fromhimw thout justification
of law. This was highlighted by Mason, C. J. in the Australian Case (supra).
It is not without significance that in all the tax |aws, the word ’'refund
has been preferred to 'restitution’ or 'conpensation’. The dictionary
nmeani ng of '"refund is "to give or pay back noney etc.", Wbster
Conprehensive Dictionary, International Edition 1984. Wen a taxing statute
provides for refund, it is not to be understood as a section providing for
conpensation for |oss or damage. Refund of tax means returning to the
assessee what had been taken or received fromhimunl awfully.

(3) Under the Central Excise Act, there is only one tax which is |evied by
Section 3 and the tax-payer is the person who pays the charge |evied by
Section 3. The taxable event under the charging section i s nmanufacture.
This is the duty which a manufacturer has to pay before he can renove the
manuf act ured goods fromhis factory. Wat the buyer of the goods pays to
the manufacturer is the price of the goods. No duty is levied by the
Central Excise Act upon the buyer. What the buyer pays to the nanufacturer
is not under any charge inposed by any statute. What he pays is the price
of the goods. The price is a matter of contract between the buyer and the
sell er. Whatever the buyer pays and the seller gets is the price of the
goods, even though the tax elenent is included in the price. | shall refer
to the decided cases later in the judgnent.

66. Section 3, which is the charging Section, reads:

3. Duties specified in the Schedule to the Central Excise Tariff Act, 1985
to be |evied.

(1) There shall be levied and collected in such manner as may be prescribed
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duties of excise on all excisable goods which are produced or manufactured
in India as and at the rates, set forth in the Schedule to the Centra
Excise Tariff Act, 1985.

PROVI DED t hat the duties of excise which shall be levied and collected on
any exci sabl e goods which are produced or manufactured, -

(i) in a free trade zone and brought to any other place in India; or

(ii) by a hundred per cent export-oriented undertaking and allowed to be
sold in India,

shal | be an amount equal to the aggregate of the duties of custons which
woul d be | eviabl e under Section 12 of the Custons Act, 1962 (52 of 1962),
on |ike goods produced or manufactured outside India if inported into

I ndia, and where the said duties of custons are chargeable by reference to
their value, the val ue of such excisable goods shall, notwithstanding
anything contained in any other provision of this Act, be deternmined in
accordance with the provisions of the Custons Act, 1962 and the Custons
Tariff Act, 1975 (51 of 1975).

Expl anation 1 : Were inrespect of any such |ike goods, any duty of
custons | evi abl e under the said Section 12 is leviable at different rates,

then, such duty shall, for the purposes of this proviso, be deened to be
| evi abl e ‘'under the said Section 12 at the highest of those rates.
Expl anation 22 In this proviso, -

(i) "free trade zone" neans the Kandla Free Trade Zone and the Santa Cruz
El ectroni cs Export Processing Zone and includes any other free trade zone
whi ch the Central Governnent nmay, by notification in the Oficial Gazette,
specify in this behalf;

(ii) "hundred per cent export-oriented undertaking" neans an undert aki ng
whi ch has been approved as a hundred per cent export-oriented undertaking
by the Board appointed in this behalf by the Central Government in exercise
of the powers conferred by Section 14 of the Industries (Devel opment and
Regul ation) Act, 1951 (65 of 1951), and the rul es made under that Act.

(1A) The provisions of Sub-section (1) shall apply in respect of al

exci sabl e goods other than salt which are produced or nanufactured in India
by, or on behalf of, Governnent, as they apply in respect of goods which
are not produced or nmanufactured by Governmnent.

(2) The Central CGovernnment may, by notification in the official gazette,
fix, for the purpose of levying the said duties, tariff values of any
articles enunerated, either specifically or under general headings, in the
Schedul e to the Central Excise Tariff Act, 1985 (5 of 1986) as chargeabl e
with duty ad valoremand nmay alter any tariff values for the tine being in
force.

(3) Different tariff values may be fixed -

(a) for different classes or descriptions of the sane exci sable goods; or
(b) for excisable goods of the sane class or description --

(i) produced or manufactured by different classes of producers or

manuf acturers; or

(ii) sold to different classes of buyers:

PROVIDED that in fixing different tariff values in respect of excisable
goods falling under Sub-clause (i) or Sub-clause (ii), regard shall be had
to the sale prices charged by the different classes of producers or

manuf acturers or, as the case may be, the nornmal practice of the whol esal e
trade in such goods.

67. Actually there has been a very little change in the charging section
since 1944, except that since 1985 excise duty has to be paid at the rates
set forth in the "Schedule to the Central Excise Tariff Act, 1985". Before
this amendnment with effect from 28.2.1986, the |l evy was at the rates set
forth in the First Schedule of the Central Excise Act. Since 1944 the
taxabl e event continues to be production and nanufacture or excisable
goods. The noment any exci sabl e goods are produced or nmanufactured, |evy of
excise duty is attracted. The time and manner of payment of duty have been
fixed by Rule 9 of the Central Excise Rules:

RULE 9. tine and manner of paynment of duty. - (1) No excisabl e goods shal
be renopved from any place where they are produced, cured or nmanufactured or
any prenises appurtenant thereto, which may be specified by the Collector
in this behal f, whether for consunption, export or manufacture of any other
commodity in or outside such place, until the excise duty |eviable thereon
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has been paid at such place and in such manner as is prescribed in these
Rul es or as the Collector nay require and except on presentation of an
application in the proper formand on obtaining the pernmnission of the
proper officer on the form

Provi ded that such goods may be deposited w thout payment of duty in a
store-room or other place of storage approved by the Coll ector under Rule
27 or Rule 47 or in a warehouse appointed or registered under Rule 140 or
may be exported under bond as provided in Rule 13:

Provi ded further that such goods may be renpved w thout payment or on part
paynment of duty leviable thereon if the Central Governnment, by notification
inthe Oficial Gazette, allow the goods to be so renpved under Rule 49:

68. Rule 9A inter alia lays down that the rate of duty and tariff valuation
shall be the rate and valuation in force in the case of goods renpved from
a factory or a warehouse on the date of the actual renoval of such goods
fromsuch factory or warehouse. Even if any excisabl e goods are | ost after
manuf acture, the duty will have to be paid. Clause (iii) of sub Rule (4) of
Rul e 9A provides:

Rul e 9A(4). The rate and valuation, if any, applicable to cases of |osses
of goods shal |- -

(i)...

(ii)...

(iii) where the loss occurs in storage, whether in a factory or in a

war ehouse, be the rate and valuation, if any, in force on the date on which
such loss is discovered by the proper officer or made known to him

69. These provisions have undergone nminor alterations fromtinme to tinme but
there is not the slightest doubt that the | evy of excise duty is on
manuf act ure of goods. The taxable event is the manufacture. The duty will
have to be paid regardl ess of the destination of the goods. Even if the
goods are | ost before clearance, duty will have to be paid, whether the
manuf acturer after rempval of the goods, is able to sell the goods or not
is a matter of no consequence. Once the taxabl e event has happened the duty
has to be paid. There is no escape fromit. This is a strict liability
foisted on nanufacture by Section 3. But nothing in excess of this strict
liability can be collected by the Excise Oficers, If something is |evied
or collected which is beyond the charging section, then that has to be paid
back to the tax-payer. Whatever tax has been levied or collected in
violation of law has to be restored to the person fromwhom such illega

| evy has been extracted. O herw se the guarantee under Article 265 becones
meani ngl ess.

70. The argunent that the real tax-payer is the person who buys the goods
fromthe manufacturer or the ultimte consumer because duty is included in
the price, fornms a conponent of the price and is thereby passed on to the
consuner, does not bear scrutiny. Excise duty is payable because of the
charge levied by Section 3. Wether the manufacturer is able to sell his
goods or not, excise duty will have to be paid. If a man is able to pass on
the burden or not is something with which the Excise Act is not concerned.
If as a result of high excise tariff the price beconmes too high and the
goods becone unsal eabl e, the manufacturer may go out of business but wll
not be absol ved from paynent of duty. Hardships suffered by the

manuf actures nay be redressed by the Government for which power has been
retained in the Central Excise Act (Section 5A). But a nmanufacturer cannot
decline to pay excise duty on the ground of inability to sell his products
and failure to pass on the burden of the duty.

71. If the Central Excise Oficer discovers that the duty of ‘excise has not
been |l evied or paid or has been short levied or short paid, he has a right
to recover the duty fromthe nmanufacturer (Section 11A). The short |evy may
have been due to an oversight or mstake committed by the Excise Oficer.

It may be that the goods manufactured have already been sold off and it

will not be possible for the nmanufacturer to recover the anount of duty
fromhis customers. That is a post-duty situation with which the Excise Act
is not concerned. The Central Excise Act is only concerned about collection
of the duty levied by Section 3 on the manufacture of goods. In the schene
of the Act, the consunmer who purchases the goods fromthe manufacturer and
pays cumduty price does not pay any tax either directly or through the
manuf acturer. |f a manufacturing conpany goes into |liquidation after
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selling off all its products, the Excise Oficer can in no way realise any
short |evy or under levy fromthe, consuner. A tax is a conpul sory |evy

i nposed by the statute which is sonmething quite different from purchase-
price. If a person having paid the tax increases the price of the goods,
what the purchaser pays the tax-payer is not the tax but the price of the
goods. The price usually conprises of costs, taxes and profits. But there
is only one tax and one tax-payer who pays the tax. If there is short |evy
or under |evy of excise duty due to any reason, the excise authority has no
right to chase the consuners for the arrears of tax. In no sense of the
termthe consuner can be treated as the tax-payer under the Central Excise
Act. Moreover, if the consuner is a businessman, the cumduty price will be
deductible fromhis inconme under the |Incone Tax Act.

72. The charge of duty under the Central Excise act is inposed by Section
3. It has to be conmputed in the manner laid down in the rules and paid al so
in the way rul e provides. The charge of tax is to be recovered from every
person "who produces, cures or nmanufactures any exci sabl e goods" (Rule 7).
It may al so be recovered from person who stores such goods in a warehouse.
It further provides that the duty shall be payable "at such tinme and place
and to such person as may be designated". Rule 7 really suppl enents the
char gi ng ‘'secti on and specifies the person who has to pay excise duty and to
whom where and within which tine the duty is to be paid. Rule 9, which has
been set out earlier in-the judgment, places a bar on renoval of goods from
the place of manufacture "until the excise duty |eviable thereon has been
pai d at such place and in such nmanner as is prescribed in these rules or as
the Collector may require”. Under the schene of the Excise Act and the

rul es, these are the only provisions by which excise duty is nade payabl e.
The charge is declared in Section 3. The liability to pay duty is cast on
any person who produces, cures or manufactures any excisable goods or
stores such goods in a warehouse (Rule 7). Tine and manner of paynent of
duty is laid down by Rule 9. Date for determination of duty and tariff

val uation is provided by Rul e 9A and Rul e 9B provides for provisiona
assessment to duty. It is provided that when the duty |eviable on the goods
is assessed finally, the duty provisionally assessed has to be adjusted
against the duty finally assessed and if the duty provisionally assessed
falls short of, or is in excess of, the duty finally assessed, the assessee
has to pay the deficiency or be entitled to refund, as the case may be.
Provi sions were al so made for recovery of duties not |levied or not paid, or
short-levied or not paid in full or erroneously refunded (Rule 10). Rule
10A provi ded residuary powers for recovery of duties for which any specific
provi si on had not been nade in the Act or the Rules. Rule 10B dealt with
claimfor refund of duties.

73. Rules 10A and 10B were as under

10A. Residuary Powers for Recovery of Suns Due to Government. - (1) Were
these rules do not nake any specific provision for the collection of any
duty, or of any deficiency in duty if the duty has for any reason been
short levied, or of any other sum of any kind payable to the Centra
Covernment under the Act or these rules, the proper officer may serve a
notice on the person from whom such duty, deficiency in duty or sumis
recoverable requiring himto show cause to the Assistant Coll ector of
Central Excise why he should not pay the anpunt specified in the noti ce.

(2) The Assistant Collector of Central Excise, after considering the
representation, if any, made by the person on whom notice is served under
Sub-rule (1), shall determine the anbunt of duty, deficiency in duty or sum
due from such person (not being in excess of the anmount specified in the
notice) and thereupon such person shall pay the anpbunt so determ ned wthin
ten days fromthe date on which he is required to pay such ambunt or within
such extended period as the Asst. Collector of Central Excise may, in any
particul ar case, allow

10B. daimfor refund of duty. - Any person claimng refund of any duty
pai d by himmy, make an application, for refund of such duty to the

Assi stant Coll ector of Central Excise before the expiry of six nonths from
the date of paynment of duty:

Provided that the limtation of six nonths shall not apply where any duty
has been paid under protest.

Expl anation. - Were any duty is paid provisionally under these rules on
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the basis of the value or the rate of duty, the period of six nonths shal
be conputed fromthe date on which the duty is adjusted after fina

determ nation of the value or the rate of duty, as the case nmay be.

(2) If on receipt of any such application the Assistant Collector of
Central Excise is satisfied that the whole or any part of the duty paid by
appl i cant should be refunded to him he may make an order accordingly.

(3) Were, as a result of any order, passed in appeal or revision, under
the Act, refund of any duty becones due to any person, the proper officer
may refund the anpbunt to such person w thout his having to nake any claim
in that behal f.

(4) Save as otherw se provided by or under these rules, no claimfor refund
of any duty shall be entertained.

Expl anation : For the purposes of these rule 'refund includes rebate
referred to in Rules 12 and 12A.

74. Rules 10A and 10B were in force till 1980. These two rules were
substantially adopted in Section 11A and 11B of the Central Excises and
Salt Act, 1944 by the Custons Central Excises and Salt Act and Centra

Boar ds ,of "Revenue (Anendment) Act, 1978. The two sections cane into force
on 17.11.1980. It is well-settled that these two rules (Rules 10A and 10B)
are conmplenmentary. Rule 10A invests the Governnent with the power to
recover duty where any duty had not been | evied or paid or had been short-
| evied or erroneously refunded or any duty assessed had not been paid in
full. In such a case, the proper officer within six nmonths could serve a
notice on a person chargeable with the duty requiring himto show cause why
he shoul d not pay the anpbunt specified in the notice.

75. Likew se, Rule 10B enabled a person-to claim"refund of any duty paid
by hini. This could be done by an application for refund of such duty to
the Assistant Collector of Central Excise before expiry of six nmonths from
the date of payment of duty. Were any duty was paid provisionally under
Rue 9B, the period of six nonths was to be computed fromthe date on which
the duty was adjusted after final determ nation of the value. If as a
result of any appellate or revisional order refund of duty is due to any
person, the proper officer had to refund the anpbunt to such person even

wi t hout any application.

76. There is nothing in the Act which enables or enjoins the manufacturer
to pass on the duty of excise to the purchaser nor is any duty cast on the
purchaser to pay the excise duty. (It is the manufacturer who has to pay the
duty inmposed by Section 3 by virtue of the provisions of Rule 7 and in the
manner laid dowmn in Rules 9A and 9B. He is the person agai nst. whom
proceedi ngs for recovery could be taken in case of non-levy or short-levy
or erroneous refund of duty. Only a person who was under a|egal obligation
to pay duty under Section 3 read with Rule 7 and has actually paid duty in
the manner laid down in Rule 9 (or any other rule), can claimrefund of
duty.

"Duty’ has been defined by Rule 2(v) to nean "the duty payabl e under
Section 3 of the Act". All these provisions go to show that there is only
one duty payabl e under the Central Excise Act. It has to be paid by the
manuf acturer or producer of the excisable goods. In fact stringent
provi si ons have been nade to ensure that there is no evasion of duty by the
manuf acturer. Under Rule 43 the manufacturer is required to give notice
bef ore commencenent of production. He has also to give a notice before
stoppi nhg or resum ng production of such goods. He has also to give
particulars of the rawnmaterials used for production and if there is any
change in the nature of the rawmaterial that has al so to be conveyed to
the Coll ector of Excise. Under Rule 49 duty has to be paid by a

manuf acturer only when the goods are renoved fromthe factory prenises or
an approved place of storage. But a manufacturer has to pay on demand the
duty | eviable on any goods whi ch cannot be accounted for or which are not
shown to have been | ost or destroyed by natural causes or by an unavoi dabl e
acci dent during handling or storage of such goods.

77. The procedure of clearance is contained in Rule 52. The manufacturer
has to nmake an application in triplicate to proper officer in proper form
at least twelve hours before the renmoval of the goods. The officer has to
assess amount of duty on the goods on production of evidence that the sum
has been paid into the treasury or the approved Bank as has been provi ded
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in the Rules. This rule has also inportance for our purpose. Duty of

Central Excise is to be paid into the treasury or the Bank specified in
Rul e 52. Any paynent nade by any person by way of price has not been
treated as paynent of duty by the Central Excise Act. Rule 53 enjoins every
manuf acturer to make stock account of his goods. Mnthly return has to be
filed showi ng the quantity of goods manufactured, the quantity renmoved on
paynment of duty, the quantity renoved for export w thout paynent of duty
and such other particulars as may be prescribed. Materials used for

manuf acturing of the goods have also to be accounted for under the
provisions of Rule 55. It is not really necessary to exam ne the scope of
procedure for the duty-paid materials or under MODVAT schenme. All these

el aborate rul es and procedures have been nade for paynment and coll ection of
duty by and fromthe manufacturer.

78. The Central Excise Act has not made the manufacturer an agent of the
State for collection of tax fromthe consuners. If an illegal |evy has been
made on the nanufacturer and any tax has been collected unlawfully from him
by the State, the State cannot refuse to return the unlawfully collected
amount . The ampunt which has been unlawfully collected is the property of
the tax- payer. If the |law has been broken by the State and an unl awfu

| evy has 'been nade the State is not at liberty to distribute the anount so
col | ected on any supposed equitable principle to sonebody other than the
actual tax-payer without a specific provision of lawto that effect. If
this is allowed, the l'egal wong done to the tax-payers will remain
unredressed. In the case of Baidyanath Ayurved Bhawan (P) Ltd. v. Excise
Conmi ssioner, U P. and Os. a Bench of Three Judges of this Court
reiterated that the Court should not concern itself with the policy behind
the provisions of the statute or evenwith its inpact. The observations of
Row att, J. in Cape Brandy Syndicate v. Conmi ssioner of Inland Revenue
(1921) 1 K B. 64, was cited in the judgment that "in a taxing Act one has
to look at what is clearly said. There is noroomfor any intendment. There
is no equity about a tax. There is no presunption as to a tax. Nothing is
to be read in, nothing is to be inplied. One can only look fairly at the

| anguage used."

79. In the case of R C Parsi v. Union of India after quoting with approva
the observations of Lord Simonds in The Judicial Comm ttee, in governor
CGeneral in Council v. Province of Madras AIR (1945) PC 98 at p. 101, Subba
Rao, J. observed as under

...the said tax can be levied at a convenient stage so |ong as the
character of the inpost, that is it is a duty onthe manufacture or
production, is not |ost. The nethod of collection does not affect the
essence of the duty, but only relates to the machinery of collection for
adm ni strative conveni ence. Whether in a particular case the tax ceases to
be in essence an excise duty, and the rational connection between the duty
and the person on whomit is inposed ceased to exist, isto be decided on
fair construction of the provisions of a particular Act.

80. In Bharat Kala Bhandar (Private) Ltd. v. Minicipal Conmittee,
Dhamangaon 59 | TR 73, the subject matter of dispute was a nunicipal |evy.
The appel | ant cl ai med repaynent of an excess anpunt of tax recovered by the
Muni ci pality. Although the facts and the subject mater of the decision was
nmuni ci pal levy which is quite different fromthe facts of this case, there
is an inportant observati on nade by a Constitution Bench of Five Judges:
The Constitution is the fundanental law of the land and it is wholly
unnecessary to provide in any |law nmade by the | egislature that anything
done in disregard of the Constitution is prohibited. Such a prohibition is
to be read in every enactnent.

81. Here we are dealing with a taxing legislation. Like all other taxing
statutes the Central Excise Act has a chargi ng section, provisions for
conput ati on and quantification of the charge and al so collection of the
charge (Sections 11 and 11A) and al so for refund of duty (Section 11B). The
Court cannot ignore these provisions and hold w thout any specific charge
levied to that effect in the Act that the ultimate consuner is the rea

tax- payer. The refund nmust be made of excess realisation of the duty of
excise to the manufacturer. The Governnment has not inposed nor realised any
duty fromthe ultimate consuner.

82. The structure of the Excise Act has to be borne in mnd. Duty is |evied
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on manufacture and collected fromthe nmanufacturer according to the rules.
The wel | -known di stinction between | evy and assessnent and between | evy and
collection will have to be borne in mind in this Connection. In the case of
Assistant Collector of Central Excise, Calcutta Division v. Nationa

Tobacco Co. of India Ltd. it was held by this Court that:

The term "l evy" appears to us to be wider inits inport than the term
"assessnent”. It may include both "inposition" of a tax as well as
assessment. The term"inposition" is generally used for the levy of a tax
or duty by legislative provisions indicating the subject-matter of the tax
and the rates at which it has to be taxed. The term "assessnent", on the

ot her hand, is generally used in this country for the actual procedure
adopted in fixing the liability to pay a tax on account of particul ar goods
property or whatever nmay be the object of the tax in a particular case and
determining its anopunt. The Division Bench appeared to equate "levy" with
an "assessnent” as well as with the collection of a tax when it held that
"when the paynent of tax is enforced, there is a levy". W think that,

al t hough the connotation of the term"levy" seems w der than that of
"assessnent”, which it includes, yet, it does not seemto us to extend to
"collection". ‘Article 265 of the Constitution does not seemto us to extend
to "collection". Article 265 of the Constitution nakes a distinction

bet ween "levy" and "collection". W also find that in N B. Sanjana,
Assistant Coll ector of Central Excise, Bonbay and Ors. v. The El phinstone
Spi nni ng and Weaving MIls Co. Ltd., this Court made a distinction between
"l evy" and "collection"” as used in the Act and the rules before us. It said
there with reference to Rule 10:

We are not inclined to accept the contention of Dr. Syed Mohammad that the
expression 'levy’ in Rule 10 nmeans actual collection of sone anbunt. The
chargi ng provision Section 3(1) specifically says: There shall be |evied
and collected in such a manner as may be prescribed the duty of
excise....It is to be noted that Sub-section (i), uses both the expressions
- "levied and col |l ected" and that clearly shows that the expression '|evy’
has not been used in the Act or the Rules as meani ng actual collection

83. | fail to see how a person who has been subjected to | evy of excise
duty and fromwhomthe duty has been collected cannot get the refund of the
duty but only a person who has neither been charged any duty nor paid any

duty under the Act can claimrefund of the duty. This will be clearly
against Article 265 of the Constitution.
REFUND

84. Sections 11A and 11B before its amendnment in 1991 stood as under

11A. Recovery of duties not levied or not paid or short-levied or short-
paid or erroneously refunded. - (1) when any duty of excise has not been

| evied or paid or has been short- |evied or short-paid or erroneously
refunded, a Central Excise Oficer may, within six nmonths fromthe rel evant
date, serve notice on the person chargeable with the duty which has not
been | evied or paid or which has been short-Ilevied or short-paidor to whom
the refund has erroneously been nmade, requiring himto show cause why he
shoul d not pay the amount specified in the notice:

Provi ded that where any duty of excise has not been |evied or paid or has
been short-levied or short-paid or erroneously refunded by reason of fraud,
collusion or any wilful msstatement or suppression of facts, or
contravention of any of the provisions of this Act “or of the rules nade
thereunder with intent to evade paynment of duty, by such person or his
agent, the provisions of this sub-section shall have effect, as if for the
words "Central Excise Oficer," the words "Collector of Central Excise, "
and for the words "six nonths", the words "five years" were substituted.
Expl anation, - \Were the service of the notice is stayed by an order of a
court, the period of such stay shall be excluded in conputing the aforesaid
period of six nmonths or five years, as the case may be.

(2) The Assistant Collector of Central Excise or, as the case nmay be, the
Col l ector of Central Excise shall, after considering the representation, if
any, made by the person on whomnotice is served under Sub-section (1),
determ ne the anount of duty of excise due from such person (not being in
excess of the anpunt specified in the notice) and thereupon such person
shal | pay the amount so determ ned.

(3) For the purposes of this section,
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(i) "refund" includes rebate of duty of excise on excisable goods exported
out of India or on excisable materials used in the nmanufacture of goods

whi ch are exported out of India;

(ii) "relevant date" neans:

(a) in the case of excisable goods on which duty of excise has not been

| evied or paid or has been short |levied or short-paid -

(A) Were under the rules nmade under this Act a nmonthly return, show ng
particulars of the duty paid on the excisable goods renoved during the
nonth to which the said return relates, is to be filed by a nmanufacturer or
producer or a licensee of a warehouse, as the case may be, the date on

whi ch such return is so filed,;

(B) where no monthly return as aforesaid is filed, the |last date on which
such return is to be filed under the said rules;

(c) in any other case, the date on which the duty is to be paid under this
Act or the rules nade thereunder

(b) in a case where duty of excise is provisionally assessed under this Act
or the rules nmade thereunder, the date of adjustment of duty after the
final assessnment thereof;

(c) inithe case of excisabl e goods on which duty of excise has been
erroneousl y refunded, the date of such refund.

11B. daimfor-refund of duty. -~ (1) Any person claimng refund of any duty
of excise may make an application for refund of such duty to the Assistant
Col l ector of Central Excise before the expiry of six nmonths fromthe

rel evant date

Provided that the l'imtation of six nonths shall not apply where any duty
has been pai d under protest.

(2) If on receipt of any such application, the Assistant Collector of
Central Excise is satisfied that the whole or any part of the duty of

exci se paid by the applicant shoul d be refunded to him he nmay make an
order accordingly.

(3) Where as a result of any order passed in appeal or revision under this
Act refund of any duty of excise becones due to any person, the Assistant
Col l ector of Central Excise may refund the ampunt to such person w thout
his having to make any claimin that behalf.

(4) Save as otherw se provided by or under this Act, no claimfor refund of
any duty of excise shall be entertained.

(5) Notwithstandi ng anything contained in any other law, the provisions of
this section shall also apply toa claimfor refund of any anmpunt coll ected
as duty of excise nmade on the ground that the goods in respect of which
such anount was coll ected were not excisable or were entitled to exenption
fromduty and no court shall have any jurisdiction in respect of such
claim

Expl anation : For the purpose of this section:

(a) "refund" includes rebate of duty of excise on excisable rebate of duty
India or on excisable materials used in the manufacture of goods which are
exported out of India;

(b) "relevant date" neans. -

(a) in the case of goods exported out of India where a refund of excise
duty paid is available in respect of the goods thenselves or, as the case
may be, the excisable materials used in the nanufacture of such goods, -
(i) if the goods are exported by sea or air, the date on which the ship or
the aircraft in which such goods are | oaded, |eaves I'ndia, or

(ii) if the goods are exported by |land, the date on which such goods pass
the frontier, or

(iii) if the goods are exported by post, the date of despatch of goods by
the Post Ofice concerned to a place outside India;

(b) in the case of goods returned for being renade, refined, reconditioned,
or subjected to any other sinilar process, in any factory, the date of
entry into the factory for the purposes aforesaid:

(c) in the case of goods to which banderols are required to be affixed if
renoved for hone consunption but not so required when exported outside
India, if returned to a factory after having been renmoved from such factory
for export out of India, the date of entry into the factory;

(d) In a case where a manufacturer is required to pay a sum for a certain
period, on the basis of the rate fixed by the Central Governnent by
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notification in the Oficial Gazette in full discharge of his liability of
the duty |l eviable on his production of certain goods, if after the

manuf acturer has made the paynent on the basis of such rate for any period
but before the expiry of that period such rate is reduced, the date of such
reducti on;

(e) in a case where duty of excise is paid provisionally under this Act or
the Rul es made thereunder, the date of adjustnent of duty after the fina
assessnent thereof;

(f) I'n any other case, the date of paynment of duty.

85. Section 11B before its amendnment in 1991 provi ded by Sub-section (1)
"Any person claimng refund of any of duty of excise may nake an
application for refund of such duty to the Assistant Collector of Centra
Exci se before the expiry of six nmonths fromthe rel evant date". By Sub-
section (2), the Assistant Collector was required to exanine the
application and if he was satisfied that "the whole or any part of the duty
of excise paid by the applicant should be refunded to him he may make an
order accordingly". Sub-section (3) dealt with the consequence of an order
passed /i n appeal or revision under the Act. It provided that if as a result
of any appellate or revisional order, any duty of excise becones due to any
person, the Assi stant Collector of Central Excise may refund the anount.
Sub-section (4) provided that no claimfor refund for any duty of excise
shal |l be entertai ned except as provided by or under this Act. Sub-section
(5) laid down that the provisions of this Section will also apply to a
claimfor refund of ‘any anount coll ected as duty of excise nade on the
ground that the goods in respect of which such ambunt was coll ected were
not excisable or were entitled to exenption from duty.

86. In order to claimrefund, a person has to establish that he has paid
the duty. The duty'is what is paid pursuant to the charge |evied by Section
3 and quantified in the manner |aid down in the rules. Rule 3(v) of the
Central Excise Rules also says that "duty" neans the duty payabl e under
Section 3 of the Act. The tine and manner of payrment of duty will have to
be in accordance with the provisions of Rules 9 and 9A (4). There is no

ot her duty charged under the Central excise Act and there is no other way a
duty can be paid under the Central Excise Act. It is the person who has
paid the duty of central excise under the charge inposed by the Act and
within the tine and in the manner | aid down by the Act, who can claimthe
refund of duty under Section 11B. ("Any person claim'ng refund of any duty
of excise" must be the person who has paid the aforesaid duty in the

af oresai d manner. A consuner or buyer cannot say that he has paid any duty
of excise. The duty is only on the nanufacturer and not on the consumer.
Under Sub-section (2), the Excise Oficer has to be satisfied that whol e or
any part of the duty of excise should be refunded to the person who has
paid the duty.

87. This is the lawin respect of payment of duty as obtaining refund of
duty paid in excess. The buyer or the consuner does not pay any "duty" and,
therefore, he is precluded from nmaki ng any application for refund under
Section 11B. A person who has not paid any duty in |aw cannot claima
refund on the ground that he has borne the burden of duty.

88. The Excise officer is a creature of the statute. Hi s powers and
functions are circunscribed by the statute. He can realise tax strictly /in
accordance with the statute. He cannot realise tax beyond the charge

i mposed by Section 3 out of any extra-statutory considerations. |If nore tax
than perm ssi bl e under the charge i nposed by Section 3 has been coll ected,
it must be returned to the taxpayer. There is nothing in the Act which
enabl es the Excise Oficer to enbark upon an inquiry to find out whether
after paynent of the duty, the manufacturer has sold his goods and if so,
has included this amount in his price. It is not a ground on which the

Exci se officer can refuse to refund the excess amount of duty paid by the
manuf acturer in the node and manner |aid down by the Act. A taxation
statute has to be construed strictly. The Excise Oficer cannot insert a

proviso to the Section and say that even if the levy is illegal and the
manufacturer is otherwise entitled to refund of duty under Section 11B, he
will not be given this refund if he has included the duty elenent in the

price of the goods manufactured by him
89. The Excise Oficer has no discretionary power to refuse to pay refund
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even when he was satisfied that excess paynent of duty contrary to |aw has
been col l ected or paid. Though Sub-section (2) of Section 11B or earlier
Rul e 11A used the | anguage that the Central Excise Oficer "may make an
order of refund". The word "may’, in this context, has to be construed as
"must’. The section does not give the Central Excise Oficer any discretion
once he was satisfied that excess paynent had been nade. He cannot wi thhol d
paynment on sone extraneous reasons. This point was dealt with at length in
the Australian case of Conm ssioner of State Revenue v. Royal I|nsurance
(1995) 69 Australian Law Journal 51 by Dawson, J. There, Section 111(1) of
the Stanps Act, provided:

VWere the conptroller finds in any case that duty has been over-paid,

whet her before or after the commencenent of the Stanps Act, 1978 he nmay
refund to the conpany, person or firmof persons which or who paid the duty
the anmount of duty found to be overpaid.

90. This section was |ater on anmended to provide that the Conptroller "nust
refund the amount of the overpaid duty" upon an application nmade within
three years of overpayment. There was no dispute that a huge ampunt of
Stanp duty had been overpaid by Royal in respect of premuns for workers
conpensati'on insurance. The overpaynents had been passed on. The

conptrol l'er nade a decision not to refund the overpaid duty. Roya

initiated an action for the recovery of the ampunt. It was unsuccessfu
before the Trial Judge who reached the conclusion that the use of the word
"may’ in Section 111(1) gave the Conptroller a discretion whether or not to
refund the overpaid tax. The Full Court on appeal cane to a contrary
conclusion. It held that after being satisfied that over paynent had been
nmade, it was not open to the conptroller to refuse to refund the duty. One
of the points argued was the Act was anended |ater to use the word ’shall
in place of 'may’'. Dawson, J. observed that this was of no consequence. On
behal f of the Conptroller it was-argued that a nunber of considerations

m ght justify her w thhol di ng of refund of overpaid stanp duty and
submitted that the possibility of these situations arising explains why the
Legi sl ature had used the word 'nay’' Chief anong these considerations was
the inpossibility of ensuring that where the duty had been passed on to
some ot her person, any refund should be simlarly passed on. It was argued
that unlikelihood of Royal’s passing on of any refund would result in a
windfall to it because the burden of the duty had in fact been borne by its
cust oners.

91. Dawson, J. repelled this contention by saying

But that it is a situation for which the | egislature might have provided
had it wished to do so and its failure to do so does not indicate an
intention to give to the Conptroller a discretionto retain paynments of
stanmp duty which were not nade pursuant to any |egal obligation.

The absence of any qualification of this kind in Section 111(1) suggests to
ny mind an obligation to refund the overpaid duty rather than a discretion
to withhold repaynent in situations which the Iegislature mght have
specified but did not.

It nmust be borne in mind that the occasion for the exercise of the
authority conferred by Section 111(1) is the finding of an overpaynent of
stanp duty; that is to say, a finding that the conptroller received noneys
to which she had no entitlenment. The sub-section nust be read either as
requiring her to refund the overpaynent or as conferring a discretion upon
her to keep the noneys notw t hstanding that she had no entitlenment to
receive them The principle that a statute will not be read as authorising
expropriation without conmpensation unless an intention to do sois clearly
expressed has been described as a firnmy established rule of |aw

92. Dawson, J. also expressed the view that the Conptroller did not have a
di scretion which had to be exercised in accordance with | aw of restitution
He pointed out that the occasion for the exercise of the authority was
identified. The only question which arose was whether the authority nust be
exerci sed when the necessary finding of overpaynent had been nade or

whet her its exercise was discretionary. Dawson, J. observed that "if the
conmon | aw, rather than the sub-section, were to govern the Conptroller’s
obligation to make a refund, then no doubt a refund would now be required.”
93. In fact, this principle is very inportant to understand the probl em
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raised in this Court. The Central Excise Act provided for every situation
for levy, collection and refund of tax. If an overpaynent has been nade for
what ever reason, the amount has to be refunded. The Excise Oficer, who
deals with an application for refund, has to find out whether an

over paynent has been made under the Act. He may, for any reason to be found
in the Act, decline to give refund. He cannot travel beyond the Act to find
ot her considerations for w thholding the refund. As Dawson, J. pointed out
if that was the intention of the Legislature, the Legislature would have
expressly provided for it. Dawson, J. observed:

However, as | have said, | do not regard Section 111(1) as conferring a

di scretion. Once the Conptroller found that duty had been overpaid, she was
under an obligation to refund it.

94. Since Dawson, J. concluded that Section 111(1) did not confer any

di scretion to the Conptroller to withhold paynent of an unlawful [evy, he
did not express any final opinion on the question of unjust enrichnment and
passi ng on of the overpaynment of stanp duty to the insurer in that case.
However, Dawson, J. observed:

The better viewwould seemto be that it is the unjust enrichnent of the
payee rat her than loss suffered by the payer which shoul d govern
entitlenent to restitution, but, having regard to the view which | take, it
i s unnecessary to determ ne that question in these proceedings.

95. | amalso of the view that the Excise Act before its anmendnent in 1991
in particular Rule 10B and later Section 11B, did not confer any power on
the Excise Oficer to w thhold refund on any ground of "unjust enrichment”,
after being satisfied that overpaynent of tax has been made.

96. Moreover, refund is to be clainmed within six nonths fromthe date of
paynment of tax which neans within six nmonths fromrenoval of the goods from
the factory. A company may take a very long tinme to dispose of its goods
after clearance. But a claimfor refund has to be made within the short
time permtted by the Act. These provisions are indicative of the fact that
refund claimhas to be nade regardl ess of the sale of the goods.

97. That passing on of the incidence of tax was not relevant consideration
is also borne out by Sub-section (3) of Section 11B as well as Sub-rule (3)

of Rule 10B, e.g., if there is dispute as to classification of the goods
and the assessee takes resort to filing of an appeal which ends in favour
of the assessee, refund will have to be nmade of the excess ampbunt of tax

realised to the assessee without his having to nake /‘any claimin that
regard. In such a situation, the Assistant Collector of Central Excise is
not enpowered, before refunding the noney, to make an enquiry as to whether
the duty has been passed on to the consuners.

98. The concept of "passing on the duty " cannot be fitted in the

provi sions of the Excise Duty Act before its amendnment in 1991. As has been
repeatedly asserted in a nunber of cases that in a taxing statute, there is
nothing to be added and there is nothing to be taken out and the words nust
be interpreted as they stand. There is no equity about taxation. To

i ntroduce the concept of "unjust enrichnent™ in the Act even beforeits
amendnment in 1991 is not pernissible by any canon of construction., Qur
attention has not been drawn to any provision of the Act which is concerned
about the consuner of the product after they pass out of the factory gate.
The rule and the Section dealing with the refund do not contain any
provision that the Excise officer will be entitled to withhold refund if it
is found that the duty has been passed on to the consuners. As | have
stated earlier powers and functions of the Excise Oficer are circunscribed
by the Act. He cannot take into consideration anything whichis not
specifically contained in the Act.

99. The contention of M. Parasaran on behalf of the Union of India has
been that the incidence of tax is on the ultimte consuner. As | have

poi nted out earlier, the Central Excise Act is not at all concerned wth
the ultimate consuner. Even if it is not possible for a manufacturer to
sell the goods, the duty will have to be paid. If it is found after sale of
the goods that there is any short |evy or underlevy, the duty will stil
have to be paid by the nmanufacturer. If there is a penalty inposable
because of short levy or under levy or any interest is payable, it is the
manuf acturer who has to bear it. If the goods are |ost after production

the manufacturer will have to pay duty on the |ost goods.
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100. The sum up, under the Central Excise Act, 1944, there is only one duty
and that has been inmposed on nmanufacture. This duty has to be paid before
cl earance. This duty has to be paid in the nanner and node | aid down by the
Act. The Act does not inmpose any other duty. The Act is not concerned with
what happens after the goods have been cleared. If the duty has been
erroneously inmposed, the refund of the duty must be made to the person on
whomit is inposed. Refund of tax nust not be confused with restitution or
conpensation. In ny judgnent, there is only one taxpayer and it is the
person who pays the tax at the tinme of clearance of goods. There is no

ot her tax inmposed by the Central Excise Act. How the burden of tax is borne
or its econom c inpact on the manufacturer are not matters within the
purview of the Central Excise Act. No notice of these considerations can be
taken in deciding the application for refund by the Excise Oficer. Article
265 of the Constitution enjoins that no duty shall be levied ! and
col l ected except in accordance with law. If it is found that a nanufacturer
has been asked to pay nore-than what he is liable to pay under the Centra
Excise Act, he is immediately entitled to get the refund of the wongfully
col l ected duty. This constitutional guarantee cannot be sidetracked in any
manner .

PRI CE

101. Every manufacturer tries to maximse his profits. Wen he sells goods,
he fixes a price at which he can make the maxi mum profits. Higher prices do
not necessarily fetch higher profits. The manufacture has to sell his
products and if the prices are to high, the products will not sell. He has
to fix a price keepingin viewthe costs incurred by him(this will include
costs of production as well as selling costs and al so the overheads) and

al so the taxes he has to pay. He will al'so have to take into consideration
the market forces, the effective demand for his products and al so the
nature and price of the conpeting products in the market. He will only fix
such a price which "the traffic can bear’. It is wong to presune that if
taxes are raised, the manufacturer has nerely to pass on the burden to the
consuners by raising the price.

102. It should always be borne in nind that a manufacturer has to generate
sufficient income to pay for the prices of inputs, wages to the enpl oyees,
rents, fuel charges, overheads and many ot her charges, \including direct and
i ndi rect taxes.

103. Every type of tax, except only those which are /|l evied on the profits
like Income Tax and Surtax on conpany’'s profits, wi'll have to be included
in the price. The price nust be high enough to fetch sufficient incone to
the manufacturer to pay for all these things and stay in business. |If the
manuf acturer is a conpany, as the appellant hereinis, out-of the profits,
specific and general reserves will have to be created. Provisions have to
be made for known liabilities like provident fund and gratuity for workers,
etc. Debenture hol ders and preferential share- holders will have to be
paid. Dividends will also have to be paid to the share-hol ders who have

i nvested their noney in the conpany. Al these things will have to be paid
out of the profits nade by a conpany after paying all the expenses

i ncl udi ng excise and other duties. A manufacturer has also to take into
account that all the goods produced by himmay not be sold in the year of
production itself. That nmeans a | arge anpbunt of circulating capital wll
remai n bl ocked. This will also |ead to higher interest charges. In fact,
there is hardly a conpany which does not have to carry inventories of tax-
pai d finished good year after year. Goods distributed for sale to various
outlets may not be sold for nonths or even years. Such goods may ultimtely
have to be sold at |arge discounts or even at a |oss. Many products after
sone time cannot be sold at all for various reasons. In the case of BSC
Footwear Limted v. Ridgway (1972) A.C. 544, the House of Lords dealt with
a case of a well-known shoe nmanufacturing conpany. It was found that the
unsol d stock of shoes of the conpany at the end of the trading year was
general |y about a third of the quantity actually sold in that year
Substantial part of the stock-in-hand at the end of the year would be sold
either at reduced prices in January sales and thereafter at even | ower
prices in later sales. The question in that case was how to val ue the
unsol d stock at the end of the trading year. That question does not arise
in this case, but it is illustrative of the difficulty of selling goods




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 92 of

107

produced by a manufacturer. Can it be said in such cases when a substantia
portion of the goods are being sold at an underval ue and thus causing | arge
erosion of profits, that the incidence of duty has been merrily passed on
to the consumers’? The goods could not be sold except by reducing the price
drastically. It is difficult to say that in such a case incidence of tax is
bei ng borne by the consumers and the | oss by the producer. BSC Footwear’s
Case illustrates the predi canent of an average manufacturer, A substantia
quantity of tax-paid products cannot be disposed of as a natter of course
and the manufacturer has to get rid of the unsold products by organising
first sale at a discount thereafter at even | ower prices.

104. This is a problemw th every manufacturer and to assume that the

exci se duty can be passed on to the consuner w thout any corresponding | oss
to the manufacturer is toignore reality.

105. In the case of British Paints India Limted v. Conm ssioner of |Incone
Tax, West Bengal, the problem was once again of valuation of unsold stock
of a paint manufacturer. It was recogni sed that paints had a very short
"shelf life". In other words, unsold cans of paints lying on the shelves of
the various outlets of the manufacturer could not retain its quality and
utility for indefinite length of tinme and becane unfit for market. In that
case, the question was whether the Conmpany was entitled to depart fromthe
usual practice of valuing the unsold stock at the end of the year on cost
or market price, whichever was | ower, basis. The Court said Yes. The Court
hel d that the Conpany was entitled to value its unsold stock of the goods
"in process" on the basis of the cost of raw materials and finished
products on the basis of its costs. It was recogni sed that the conpany

m ght have to sell a portion of its products ultimtely at a vastly reduced

price.

106. | have not understood the concept of passing on of tax liability. If
this argument is taken to its | ogical conclusion, then it neans that the
manuf act uri ng conpany does not-incur any expenditure at all. The taxes as

wel |l as the costs of production are recovered through price. WIIl that nean
that a conpany does not have any cost of production? The wages of

| abourers, their provident fund, gratuity, bonus, the costs of raw
material, the fuel charges, the overheads; all these things have to be paid
out of the noney generated by the conpany. This can only be done through
price obtained by the sale of goods. A suit for short sale by a
manuf act uri ng conpany or recovery of noney for over charging can be

def eated by saying that all these things have been passed onto the
consumer. An electricity supply company or a coal supplier can al so take
the plea, faced with an allegation of excessive charge, that in any event
the charges have been passed on to the consuners. ‘As | have enphasi sed
earlier that it is not possible to split up the price of a comodity and
find out how nuch is attributable to | abour, how muchto cost of production
and how much to the overheads.

107. That the buyer pays nothing but the price, has been nade cl ear by
Section 2(10) and al so Section 4 of the Sale of Goods Act. Section 64A
permits the seller to add an anmount equal to any new tax inmposed or any tax
increased if such inposition or increment has taken place after the
contract was entered into and if a different intention does not appear from
the ternms of the contract.

108. Incidentally, it should be noted that Lord Goddard, J. took into

consi deration Section 27 of Finance (No. 2) Act, 1940 which appears to be
simlar to Section 64A of our Sale of Goods Act, 1930. Section 64A

provi des:
64A. In contracts of sale, anpbunt of increased or decreased taxes to be
added or deduced. - Unless different intention appears fromthe terns of

the contract in the event of any tax of the nature described in Sub-section
(2) being inmposed, increased, decreased or remitted in respect of any goods
after the making of any contract for the sale or purchase of such goods

wi t hout stipulation as to the paynent of tax where tax was not chargeabl e
at the tine of the making of the contract, or for the sale or purchase of
such goods tax paid where tax was chargeable at that tine,-

(a) if such inposition or increase so takes effect that the decreased tax
or increased tax, as the case may be, or any part of such tax is paid or is
payabl e, the seller my add so nuch to the contract price as will be
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equi val ent to the ampbunt paid or payable in respect of such tax or increase
of tax, and he shall be entitled to be paid and to sue for and recover such
addition; and

(b) if such decrease or remission so takes effect that the decreased tax
only, or no tax, as the case may be, is paid or is payable, the buyer may
deduct so much fromthe contract price as will be equivalent to the
decrease of tax or remtted tax, and he shall not be liable to pay, or be
sued for, or in respect of, such deduction

(2) The provisions of Sub-section (1) apply to the followi ng taxes, nanely;
(a) any duty of customs or excise on goods;

(b) any tax on the sale or purchase of goods.

109. The English Law in this regard is the same.

110. Lord goddard’ s judgnment goes to show that even if the duty el erent was
separately shown in the invoice what the buyer pays is the price of the
product and nothing else. The seller sinilarly gets only the price. Lord
Goddard, J. also noted the fact in that case that the burden of the tax had
been passed on. Thi's according to Lord CGoddard J., did not make any

di fference.

111. In the case of Paprika v. Board of Trade (1944) 1 KB 327, a person was
call ed uponto pay penalty which was three tinmes the price at which the
articles were expected to be sold. The Divisional Court rejected the
argunent that the tax elenent in the price should be excluded because it
was no price at all. It was an anount which would ultimately go to the
Covernment. The Court recognised the fact that the price could be affected
by the tax el enent 'but "it does not cease to be the price which buyer has
to pay even if the price is expressed to be as X plus purchase tax."

112. This case was cited with approval by Lord Goddard, J. (as H's Lordship
then was) in the case of Love v. Norman Wight (Builders) Ltd. (1944) 1 Al
Engl and Law Reports 618, the question before the Court of Appeal was

whet her the seller of goods under a contract nade after the purchase tax
had been inposed by |law could call upon the purchaser to pay the tax
exigible in respect of the sale in addition to the agreed price at which
the goods were to be supplied. Goddard, J., pointed out that a seller
gquoted a price X plus purchase tax, the buyer nust pay the tax as part of
the purchase price. Conversely, if a seller agreed to supply goods for a
certain sum then he could not call on the buyer to pay anything extra for
tax additionally, unless he was authorised by any statute to do so.

113. In George Oakes (Private) Ltd. v. State of Madras and Ors. this Court
was cal l ed upon to consider whether a deal er can-pass /on his tax liability
as such to his customer. In that decision while rejecting the contention
that the tax liability as such can be transferred to the buyers, this Court
referred to the observations of Lawence. J. in Paprika Ltd. and Anr. v.
Board of Trade (supra) and Goddard, L.J., in Love v. Norman Wi ght

(Buil ders) Ltd. (supra).

114. In the former case, Lawence, J. observed:

Whenever a sale attracts purchase tax, that tax presunably affects the
price which the seller who is liable to pay the tax demands it does not
cease to be the price which the buyer has to pay even if the price is
expressed as X plus purchase tax.

115. In love's Case, Goddard, LJ. observed:

Where an article is taxed, whether by purchase tax; customs duty or excise
duty, the tax becomes part of the price which ordinarily the buyer wll
have to pay. The price of an ounce of tobacco is what it is because of the
rate of tax but on a sale there is only one consideration, though made up
of cost plus profit plus tax. So, if a seller offers goods for sale, it is
for himto quote a price which includes the tax if he desires to pass it on
to the buyer. If the buyer agrees to the price, it is not for himto
consider how it is made up or whether the seller has included tax or not.
116. In that decision, reference was al so made to the decision of this
Court in Tata Iron and Steel Co. Ltd. v. State of Bihar [1958] SCR 1355.
Therein Das, C.J. who delivered the mgjority judgnment of the court said:
The circunstance that the 1947 Act, after the amendnment, permitted the
seller who was a registered dealer to collect the sales tax as a tax from
the purchaser does not do away with the primary liability of the seller to
pay the sales tax. This is further rmade clear by the fact that the
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regi stered deal er need not, if he so pleases or chooses, collect the tax
fromthe purchaser and sonetines by reason of conpetition with other

regi stered dealers he may find it profitable to sell his goods and to
retain his old custoners even at the sacrifice of the sales tax. This also
makes it clear that the sales tax need not be passed on to the purchasers
and this fact does not alter the real nature of the tax which, by the
express provisions of the law, is cast upon the seller. The buyer is under
no liability to pay sales tax in addition to the agreed sale price unless
the contract specifically provides otherw se. See Love v. Norman Wi ght
(Bui |l ders), Ltd.

From all these observations, it is clear that when the seller passes on his
tax liability to the buyer, the anmount recovered by the dealer is really
part of the entire consideration paid by the buyer and the distinction
between the two amounts - tax and price - loses all significance.

117. These decisions were re-affirmed by this Court in the case of Delh
Coth and CGeneral MI1s Co. Ltd. v. Comm ssioner of Sales Tax, Indore
(1971) 28 STC 331.

118. In the case of Delhi Cloth and General MIs Co. Ltd. v. The
Conmi ssi oner of Sales Tax, Indore, Hegde, J., speaking for the Court, once
agai n enphasi sed

Unl ess the price of an article is controlled, it is always open to the
buyer and the seller to agree upon the price to be payable. Wile doing so
it is open to the dealer toinclude in the price the tax payable by himto
the Government. If he does so, he cannot be said to be collecting the tax
payabl e by himfrom his buyers. The |l evy and collection of tax is regul ated
by | aw and not by contract. So |long as there is no | aw enpowering the
dealer to collect tax fromhis buyer or seller, there is no |egal basis for
saying that the dealer is entitled to collect the tax payable by himfrom
his buyer or seller. Watever collection that may be made by the deal er
fromhis custoners the same can only be considered as val uabl e

consi deration for the goods sold.

119. | have been at great pains to enphasise that if the seller passes on
his tax liability to the buyer, the ampunt equivalent to the tax received
by the Seller is part of the entire sale consideration, It is not

coll ection of tax, because |levy and collection of tax is regulated by | aw
and not by contract. Watever may have been collected by a seller fromhis
customer on account of tax, the sanme can only be considered as val uabl e
consideration for the 'price’ of the goods sold.

120. What the buyer pays is the price of the goods and not the conponents
of the price. Production costs, selling costs, overheads, taxes; everything

goes into fixation of the price. Mreover, the narket conditions wll have
to be taken into account. If the price is too high for the market to bear
the goods will not sell, In order to absorb the excise duty the

manuf acturer nay have to cut various types of costs. It may have to reduce
its profit, pay |esser dividends to shareholders, he may not readily agree
to any increment in pay or payment of bonus or other benefits to the
workers. It has not been explained howit can be readily assuned that al
that the seller has to do to absorb higher duty is to include it inits
price and pass it on to the consumers?

121. If preanble to the Constitution and social justice is borne in mnd
then it may as well be argued, as Karl Marx did, that every article of
manuf acture is congeal ed labour. If the labour is given just reward for the
wor k done by him no surplus value will be left. It is this surplus value
extracted fromthe I abour through the pricing nechani smthat becones the
manufacturer’s profit. To prevent "unjust enrichnent", the entire surplus
shoul d go back to the | abour

122. But, here we are not concerned with social and econom c theories, but
only with the prosaic realmof law as it stands. Harold Laski in his well-
known book "Introduction to Politics" pointed out the difference between
role of law and role of politics by saying that the |awers will have to
take the law as it stands. It is not for themto ask why those | aws shoul d
be our |laws? What ends do these | aws serve? Wiy shoul d these ends be our
ends? Whereas a student of politics nmay ask all these questions. Lask
said, "W have to add, so to say, a teleology to law "

123. In this case also we are not entitled to add any teleology to |l aw. W
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have to take the Central Excise Act as it stands. We may or nmay not |ike
the law. But for that reason we cannot discard it or its |anguage to bring
out an abnormal meaning. If the meaning of 'price’ as given in the Sale of
Goods Act is borne in mind and its inplications as explained in judgments
referred to herei nabove are kept in view, then it can never be said that
the seller has charged anything but the price of the goods from his buyer.
He cannot by a contract call upon the buyer to pay any tax which is the
prerogative of a taxing statute. Even if he quotes the price as x (Costs) +
Y (Taxes) + Z (Profit), what the buyer will pay is the price of the goods
and nothing else, neither the costs nor the taxes are passed on to the

buyer .
UNJUST ENRI CHVENT
124. The facile assunption that when excise duty is inposed or raised,, it

can be passed on to the consunmer by nmerely raising the price with no
corresponding loss or detrinment to the manufacturer has not been nade on
the basis of any nmarket study. In fact, before the new anendnents were
effected no in-depth study was at all done by the |egislature. The basic
prem se of this I'ine of reasoning is fallacious. The Finance Mnister in
hi s budget speech for the year 1994-95 (206 | TR Page 19) stated:

Over the years, our indirect tax structure has grown into a conplex naze of
hi gh and multiple rates, with nunerous exenptions, and different rates
bei ng applicable for the same product for different uses and users. This
has resulted in unnecessary conplexity |eading to adm nistrative abuse,
mounting litigation and uncertain economc inpact. Al this has effectively
eroded the tax base and buoyancy of the system and created serious economc
distortions....

125. To illustrate the enornmity of excise burden which has to be borne by
the manufacturers, it may be nentioned that in the Central excise Tariff
Act, 1985, duty on oils used for skin-care was 105 per cent and duty on
residual oil which was not specifically nentioned under the heading 3305. 90
was 105 per cent. The duty on-paints and varni shes under the headi ng 32.09
was as high as 60 per cent. Under the headi ng 33.07 pre-shave, shaving or
after-shave preparations had to bear duty of 105 per cent. The exanple of
hi gh excise duty can be multiplied. It cannot be blindly assumed that |evy
of excise duty does not cause any financial hardship or loss to the
manuf act urers because they can nerrily pass it on to the consumers. In
fact, in very many cases, the Central Governnent had to i ssue exenption
notifications on the representation nade by industries exenption goods

whol ly or partially fromexcise duty having regard to 'the plight to which
the industries had been reduced under the inpact of taxation. The econonic
reality that rise in duty causes financial hardship to the manufacturer and
that the manufacturer cannot get rid of that hardship by sinmply passing on
the duty has been recognised by the Central Governnent itself by giving
relief to the manufacturers by various exenption notifications. Even in
cases where exenption notifications could not beissued retrospectively, an
Act was passed to help the manufacturers.

126. The Central Duties of Excise (Retrospective Exenption) Act. 1986 was
passed on 8th Septenber, 1986 to give retrospective effect to certain
notifications to enable the excise authorities to refund duties of excise
whi ch had al ready been collected in certain cases. It was stated by Section
2 of the Act that the Act shall be deened to have and to have al ways had,
effect on and fromthe 1st day of March, 1986. It went on to provide:

(2) The duties of excise which have been coll ected, but which would not
have been so collected if the said notification had been-in force at al
material tines, shall be refunded:

(3) The duties of excise which have becone payabl e, but which would not
have been so payable if the said notification had been in force at al
material tinmes, shall not be required to be paid.

(4) Any person claimng refund of any duty of excise under Sub-section (2)
may rmake an application for refund of such duty to the Assistant Coll ector
of Central Excise before the expiry of six nonths fromthe. commencenent of
this Act.

127. 1t had the effect of refunding the duties of excise which had al ready
been col l ected and declaring the duties of excise which had becone payabl e
(but woul d not have been payable if the notifications had been in force)
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shall not be required to be paid. This Act was passed in recognition of the
fact that high excise duty causes hardship to the nmanufacturers. They nust
be given relief even with retrospective effect.

128. This Act is inportant for the purpose of this case because it goes to
show the legislative intent. The Legi sl ature never intended before 1991
that refund of excise duty will not be given to the manufacturers but to
the buyers of the goods. The Central Excise Act is totally silent on this
aspect of the matter and we shall not add a rider to the Central Excise Act
to deny any refund due to the manufacturer

129. It has also to be borne in nmind that the rates of duty in Indiais
much hi gher than in U S. A, Australia or Canada. Its econom c imnpact is
much greater. In fact in the case of United States v. Jefferson Electric
Manuf act uri ng Conpany, (supra), the dispute related to | evy of excise duty
at the rate of 5 per cent. In Air Canada’ Case, the disputed duty was 5
cents per gallon. It is needless to speculate how the Courts woul d have
reacted if they had to face the high tax reginme that exists in India.

130. Mason, C.J. in the case of- Conmm ssioner of State Revenue v. Roya

I nsurance Australia Ltd., (supra), noted how the theory that the burden

i nposed by hi gher excise duty can be passed on to the consumers wi thout any
econom ¢ loss to the manufacturer has been rejected in various Courts in
the United States, Canada and also Australia. Mason, C J. observed that
this economic theory had major difficulties. The first was that to deny
recovery when the plaintiff shifted the burden of the inposition of the tax
or charge to third parties will often |eave a plaintiff who suffered | oss
or damage wi thout a renedy. Another reason given by Mason, C. J. was that an
inquiry into and a determination of the loss or damage sustained by a
plaintiff who had passed on a tax or charge was a very conpl ex undert aki ng.
131. Mason, C.J. also pointed out that the basis of restitutionary relief
was not compensation for |oss or damage sustained but restoration of the
plaintiff of what has been taken or received fromthe plaintiff wthout
justification. Mason, CJ.in his judgnent illustrated the proposition with a
nunber of cases to show that the doctrine of "Passing on" was fraught with
many difficulties. An American case was cited where the Supreme Court of
U.S. had rejected the doctrine of "passing on" under anti- trust |aws where
plaintiff had passed on overpaynents to their customers {Hanover Shoe Inc.
v. United Shoe Machinery Corporation (1968) 392 US 481. Conmenting on this,
Mason, CJ. observed that though the context is different, the reasons given
for the rejection were relevant for the present case. They include the
difficulty of determning the econom c inmpact upon the plaintiff’s business
of passing on the overpaynent, the practical problens which availability of
the defence woul d generate involving "massive evidence and conplicated
theories". Further the defence woul d probably apply all the way down the
chain of distribution to the ultimate consuner who would have little
interest to sue. The U S. Suprene Court al so noted that econonic theories
rely upon the assunptions which do not operate in the real world, thereby
maki ng the proof of passing on extrenely difficult. This view was al so
expressed in the opinion of Advocate CGeneral in Administration delle

Fi nanze dello Stato v. San G orgi o SPA (1985) 2 CMLR 658.

132. Mason, C J. Concluded that:

The United States and European deci sions denonstrate that any acceptance of
the defence of passing on is fraught with both practical and theoretical
difficulties. Indeed, the difficulties are so great that, in nmy view, the
def ence shoul d not succeed unless it is established that the defendant’s
enrichment is not at the expense of the plaintiff but at the expense of
sone ot her person or persons.

133. In view of all these, | see no basis to deny the refund to a

manuf acturer on the facile assunption that burden of duty has been passed
on to the consuners wi thout any loss or detriment to the manufacturer. The
absurdity of this doctrine of "passing on" can well be denmpnstrated by the
fol | owi ng exanpl es.

134. Supposing, a manufacturer of pulp sells his product to a rayon
manuf act urer which uses the pulp to nmanufacture rayon it can be said that
the burden of duty has been passed on to the rayon manufacturer. The rayon
manuf acturer, in his turn, includes the cumduty price in his costs and
includes it in his price when he sells his yarn to a cloth manufacturer
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The cloth manufacturer in his turn will include the duty-paid price of
rayon in his costs and will sell his products to a garnent manufacturer at
duty-paid price. The garnent nmaker will sell the garnents to the actua
users. Can the |ast consumer establish that he has borne the incidence of

an illegal excise duty inmposed on pulp and claimrefund of the unlawfu
duty on pulp. Can he at all be made aware of such an unlawful |evy on pul p?
O will it be that the rayon manufacturer will get the refund as a consuner

of pul p even though he has included the duty paid price in his costs of raw
material for production of rayon and has thereby passed on the burden to
his customers. These illustrations can be multiplied ad infinitum If a
scrap deal er buys duty paid scrap and sells to a car-parts manufacturer who
in his turn treats such price as his cost and includes it in his price
(duty included) and sells the parts to a car manufacturer, who in his turn
sells cars to the actual users, who will get back any illegal |evy of

exci se duty on scraps?

135. Thi s probl em has ot her dinmensions. Excise Act cannot be viewed in
isolation. If there is an illegal |evy of paper and a | awyer buys paper at
cumduty price, he gets deduction of the entire sumin conputation of

i ncomre under the Income Tax. Can he claimrefund of excise duty as being
the ultinmate consuner? As | said earlier, these are not isolated exanples.
But things that are happening in everyday life. Duty paid price charged by
a manufacturer is his income for Income Tax purposes, turn over for sales
tax and turn over tax. It has a variety of other fiscal dinensions. How can

it ever be assunmed that an illegal levy of tax will be a source of joy for
the taxpayer? He will happily pass on the burden and nerrily enjoy the
ref und.

136. The argument by reference to the Directive principles that unlawfully
col l ected tax nust be retai ned by the government for the conmon good of the
peopl e and al so to invol ve the weaker sections of the people may have a
popul i st appeal, but is w thout any basis having regard to the provisions
of the Central Excise Act as well as Excise Tariff Act.

137. The Central Excise Act levies a tax on nmanufacture of goods. Very

of ten goods are manufactured by snall scal e i ndustries or individuals for
the benefit of large industries. If a snall scal e paper pul p manufacturer

who struggles to exist, cannot get back an illegal |evy of excise duty
because the consuner, a | arge scal e viscose fibre manufacturer, has
ultimately borne the burden of the duty and the illegally collected duty is

pai d back to that |arge conpany, the weaker section far frombeing
benefitted, will be thoroughly robbed. In fact, if we 'look at the Centra
Excise Tariff Act, it will be seen that the vast majority of 'the products
are not for household use or for comon man. The list of excisable
comodities starts with Animal Products, which may include products of the
kind unfit or unsuitable for human consunption; QGuts, bladders or stonmachs
of animals or aninmal blood; or aninmal fat, other than pig fat (Chapter 2).
Obvi ously these have industrial uses, but a comon man will not buy them

Li kewi se, lac, Gums, Resins (Chapter 13), Bitum nous and Asphalt, chemica
conpound (Chapter 27), Chem cal Compounds - Organic and | norganic/ (Chapter
28), Explosives, Pyrotechnic Products; Pyrophoric Alloys and other
Conbusti bl e Preparations (Chapter 36) will only be used by | arge

i ndustries. A large nunber of chem cal products are taxed under the headi ng
M scel | aneous Chemical Products, like Graphite, Activated Carbon, Rubber
Accel erators, conpound plasticisers, organic conposite solvents (Chapter
38), charged fire extinguishing grenade are not used by the comon nan

138. In fact, the Schedule to the Central Excise Tariff Act has as many as
96 chapters and appears to contain nore entries relating to goods which are
used by trade and industry than conmon nan in every day life |ike Base
Metals, Iron and steel. Al umnium Metal (Chapter 72), Nucl ear Reactors,
Boi | ers, machineries, mechani cal appliances; parts thereof, electric notors
and generators, rotary converters, transforners, static converters,

el ectro-magnets, etc. (Chapter 85). The Schedul e al so include Railway or
trammay Loconotives, Rolling-Stock and parts thereof; Railway or Tramiay
Track Fixtures and Fittings and parts thereof; Mechanical Traffic
Signal | i ng Equi prrent of all kinds (Chapter 86). This Entry is followed by
Vehi cl es other than Railway or tramway etc. (Chapter 87). This Entry

i ncl udes notor cars, notor vehicles, tanks and other arnoured fighting
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vehicl es and al so parts and accessories of the notor cars and notor
vehicl es principally designed for transport of persons, notor vehicles for
the transport of goods. Even here it should be noted that, having regard to
the price of the notor cars and notor vehicles, it is not the weaker
section of the popul ati on who uses these vehicles. In the nanme of
benefitting the weaker section, unlawfully and illegally levied duty of
exci se on parts and accessories and various inputs nmanufactured by snal
manuf acturers for use of the large manufacturers will not be returned to
them but handed over to the |large manufacturer or rich consuners who has
the resource and ability to claimit.

139. There are of course househol d goods or goods of everyday necessity
like edible oil, toothpaste, tooth brush, soap, some textile articles and
possi bly sonme itens falling under paper and paper board are used by comon
man in everyday life. But taking an overall view of the tariff itens in the
Schedul e to the Central Excise Tariff Act, it can hardly be said that

exci se duty by and |l arge is on goods to be used by the conmon nan.

Mor eover, there are many industries reserved for small scale sector. This
has been done to protect small scale industries fromconpetition fromthe
bi g manufacturers. If for exanple, a manufacturer of wist watch strap
(reserved for snall sector) is unable to get back any illegally inposed
duty of excise because the watch straps have been sold to | arge watch
manuf act uri ng conpany and that | arge conpany is given the refund, the
weaker section will not benefit in any way.

140. Even for the consuner goods, it is not in the realmof belief that an
ordinary buyer will be able to chase the Excise Oficer and claimrefund of
duty illegally inposed on the manufacturer. For exanple, a person buying
tooth brush fromthe | ocal grocery shop, will not retain the cash neno for
years and years and even if he does so, he will not know that there is a
di spute about the |evy of excise duty pending. Furthernore, a man who
purchases tooth brush.in Madras will not be able to claimrefund of duty
fromthe proper Excise O ficer who has jurisdiction over the conpany at
Bonbay. W shall bear all these considerations in nmnd before trying to

interpret the lawin a way which will benefit the weaker sections of the
peopl e and give them a sense of participation in the devel opnent of the
country.

141. Moreover, only the manufacturer has to separately show the duty

el enent in his invoice. The wholesaler, the distributor or the retailer has
no such obligation. Odinary custoners buy their goods at the retai

outlet, where even if a cash-nmeno if given, the duty elenment will not be
shown separately. How will the comon nman know t hat he has paid any duty
and if so of what anount?

142. In ny view, the entire argument based on "unjust enrichnent” is
founded on a false premse. It will be wong to assune that the duty

el ement can be included in the price and that no prejudice will be caused
to the manufacturer by the I evy or enhancenent of the duty. To take this
position is to ignore the econonic realities.

143. There may al so be situati on when a nmanufacturer will not be able to
certify that he has not passed on the duty even though he has borne it.
Supposi ng a manufacturer is charging Rs. 100 per unit of good. The price of
Rs. 100 is calculated on the basis of Rs. 80 as costs, Rs. 10 as profits
and Rs. 10 as excise duty. The excise duty el enent “is enhanced unl awf ully
by Rs. 5. In such a case, the manufacturer may either raise the price of
the goods by Rs. 5 or he may decide to reduce his profit to Rs. 5 and sel
the goods at the sane price. In the second case when the manufacturer
reduces the profit elenment to Rs. 5 "and sells the goods-at Rs. 100, can it
be said that he has passed on the burden of excise duty to his custoners.
The price is inclusive of the duty element. In a sense, the burden of duty
borne by the nmanufacturer has been passed on. But then again, the

manuf acturer has suffered dimnution of profit. Can it be said in such a
case that if the manufacturer nmanages to get an order of refund of duty, it
will be unethical for himto get the anpunt because this will be "unlawfu
enrichment"? The manufacturer in a case like this will not be in a position
to certify that the burden of duty has not been included in the price of
the goods but the fact remains that in order to maintain the price of goods
at the optimum | evel the manufacturer had to suffer |oss of profit. The
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Central governnment has been enpowered to exenpt, generally or absolutely by
notification, excisable goods fromthe whole or any part of the duty

i mposed thereon. Judicial notice nmust be taken that in very nany cases,
having regard to the hardship suffered by the industry and representations
made by the industry, duties have been reduced or exenpted by issuing
appropriate notifications or even by |egislation

SCOPE OF SECTION 11B, 11D, 12A, 12B, 12C AND

12D OF THE CENTRAL EXCI SE ACT, 1944

144. Sections 11B and 11D in Chapter Il and Sections 12A, 12B, 12C and 12D
in Chapter I1-A are now to be considered:

11B. Cdaimfor refund of duty.

(1) Any person claimng refund of any duty of excise may nake an
application for refund of such duty to the Assistant Conm ssioner of
Central Excise before the expiry of six months fromthe rel evant date in
such form and nanner as may be prescribed and the application shall be
acconpani ed by such docunentary or other evidence (including the docunents
referred to in Section 12A) as the applicant may furnish to establish that
the ampunt, of duty of excise in relation to which such refund is clainmed
was collected from or paid by, himand the incidence of such duty had not
been passed on by himto any other person

PROVI DED t hat where an application for refund has been made before the
comencenent of the Central Excises and Custons Laws (Anendnent) Act, 1991
such application shall be deemed to have been nade under this sub-section
as amended by the said Act and the sanme shall be dealt with in accordance
with the provisions of "Sub-section (2) substituted by that Act;

PROVI DED FURTHER that' the limtation of six nonths shall not apply where
any duty has been paid under protest.

(2) 1f, on receipt of any such application, the Assistant Commi ssioner of
Central Excise is satisfied that the whole or any part of the duty of

exci se paid by the applicant is refundable, he may nake an order
accordingly and the anmount so -determ ned shall be credited to the Fund:
PROVI DED t hat the ampunt of duty of excise as determ ned by the Assistant
Conmi ssi oner of Central Excise under the foregoing provisions of this sub-
section shall, instead of being credited to the Fund, be paid to the
applicant, if such amount is relatableto -

(a) rebate of duty of excise on excisabl e goods exported out of India or on
exci sable materials used in the manufacture of goods which are exported out
of India;

(b) unspent advance deposits lying in balance inthe applicant’s account
current maintained with the Conm ssioner of Central Excise;

(c) refund of credits of duty paid on excisable goods used as inputs in
accordance with the rules made, or any notification issued, under this Act;
(d) the duty of excise paid by the manufacturer, if he had not passed on
the incidence of such duty to any other person

(e) the duty of excise borne by the buyer, if he had not passed on the

i nci dence of such duty to any other person

(f) the duty of excise borne by any other such class of applicants as the
Central Covernment may, by notification in the Oficial Gazette, specify:
PROVI DED FURTHER that no notification under Cl ause (f) of the first proviso
shal | be issued unless in the opinion of the Central Governnent the

i nci dence of duty has not been passed on by the persons concerned to any

ot her person.

(3) Notwi thstanding anything to the contrary contai ned in any judgment,
decree, order or direction of the Appellate Tribunal or any court or in any
ot her provision of this Act or the rules nade thereunder or any other |aw
for the time being in force, no refund shall be nade except as provided in
Sub-section (2).

(4) Every Notification under Cause (f) of the first proviso to Sub-section
(2) shall be laid before each House of Parliament, if it is sitting, as
soon as may be after the issue of the notification, and, if it is not
sitting, within seven days of its re-assenbly, and the Central Governnent
shal | seek the approval of Parliament to the notification by a resolution
noved within a period of fifteen days beginning with the day on which
notification is so laid before the House of the People and if Parlianent
makes any nodification in the notification or directs that the notification




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 100 of

107

shoul d ceases to have effect, the notification shall thereafter have effect
only in such nodified formor be of no effect, as the case nay be, but

wi thout prejudice to the validity of anything previously done thereunder.
(5) For the removal of doubts, it is hereby declared that any notification
i ssued under Clause (f) of the first proviso to Sub-section (2), including
any such notification approved or nodified under Sub-section (4), may be
rescinded by the Central Governnent at any time by notification in the
Oficial CGazette.

Expl anation : For the purposes of this section, -

(A) "refund" includes rebate of duty of excise on excisable goods exported
out of India or on excisable materials used in the nmanufacture of goods

whi ch are exported out of India;

(b) "relevant date" neans, -

(a) in the case of goods exported out of India where a refund of excise
duty paid is available in respect of the goods thenselves or, as the case
may be, the excisable material used in the manufacture of such goods, -

(i) if the goods are exported by sea or air, the date on which the ship or
the aircraft in which such goods are | oaded, |eaves india, or

(ii) if the goods are exported by |land, the date on which such goods pass
the frontier, or

(iii) if the goods are exported by post, the date of despatch of goods by
Post O fice concerned to a place outside India;

(b) in the case of goods returned for being renade, refined, reconditioned,
or subjected to any other simlar process, in any factory, the date of
entry into the factory for the purpose aforesaid;

(c) in the case of goods to which banderols are required to be affixed if
renoved for home consunption but not so required when exported outside
India, if returned to a factory after having been renmoved from such factory
for export out of India, the date of entry into the factory;

(d) in a case where a manufacturer is required to pay a sum for a certain
period, on the basis of the rate fixed by the Central Governnent by
notification in the Oficial Gazette infull discharge of his liability for
the duty |l eviable on his production of certain goods, if after the

manuf acturer has made the paynent on the basis of such rate for any period
but before the expiry of that period such rate is reduced, the date of such
reducti on;

(e) in the case of a person, other than the manufacturer, the date of
purchase of the goods by such person

(ea) in the case of goods which are exenpt from paynent of duty by a
speci al order issued under Sub-section (2) of Section 5A the date of issue
of such order;

(f) in any other case, the date of paynent of duty.

11D. Duties of excise collected fromthe buyer to be deposited with the
Central Governnent.

(1) Notwi thstanding anything to the contrary contai ned in any order or
direction of the Appellate Tribunal or any court or in any other provision
of this Act or the rules nmade thereunder, every person who has coll ected
any anmount fromthe buyer of any goods in any nanner as representing duty
of excise, shall forthwith pay the anmbunt so collected to the credit of 't he
Central Governnent.

(2) The anount paid to the credit of the Central CGovernnent under Sub-
section (1) shall be adjusted against the duty of excise payable by the
person on finalisation of assessment and where any surplus is left after
such adjustnent, the anpbunt of such surplus shall either be credited to the
Fund or, as the case may be, refunded to the person who has borne the

i nci dence of such anmpunt, in accordance with the provisions of Section 11B
and the relevant date for making an application under that section in such
cases shall be the date of the public notice to be issued by Assistant
Conmi ssi oner of Central Excise.

12A. Price of goods to indicate the anmobunt of duty paid thereon

Not wi t hst andi ng anything contained in this Act or any other law for the
time being in force, every person who is liable to pay duty of excise on
any goods shall, at the time of clearance of the goods, promnently
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indicate in all the docunments relating to assessnent, sale invoice and

ot her like docunents, the ampbunt of such duty which will formpart of the
price at which such goods are to be sold.

12B. Presunption that incidence of duty has been passed on to the buyer.
Every person who has paid the duty of excise on any goods under this Act
shal I, unless the contrary is proved by him be deened to have passed on
the full incidence of such duty to the buyer of such goods.

12C. Consumner welfare fund

(1) There shall be established by the Central CGovernment a fund, to be
cal l ed the Consumer Welfare Fund.

(2) There shall be credited to the Fund, in such manner as may be
prescribed, -

(a) the anpbunt of duty of excise referred to in Sub-section (2) of Section
11B or Sub-section (2) of Section 11C or Sub-section (2) of Section 11D
(b) the anpunt of duty of custons referred to in Sub-section (2) of Section
27 or Sub-section (2) of Section 28A, or Sub-section (2) of Section 28B of
the Custons Act, 1962 (52 of 1962);

(c) any income frominvestnent of the anmpbunt credited to the Fund and any
ot her noni'es received by the Central Governnent for the purposes of this
Fund.

12D, Uilisation of the fund.

(1) Any nmoney credited to the Fund shall be utilised by the Centra
CGovernment for the welfare of the consumers in accordance with such rul es
as that Government may nmake in this behalf.

(2) The Central Governnent shall nmaintain or, if it thinks fit, specify the
aut hority which shall’ maintain, proper and separate account and other

rel evant records in relation to the Fund in such formas nay be prescribed
in consultation with the Conptroller and Auditor-General of India.

145. Section 11B(1) contenplates that for claimng refund of any duty of
exci se a person has to apply with docunentary evidence to establish, (1)
the anmobunt of duty of excise was collected fromhimor paid by himand (2)
the incidence of such duty has not been passed on by himto any ot her
person. Sub-section (2) of Section 11B provides that if the Excise officer
is satisfied that the whole or any part of the duty of excise paid by the
applicant is refundabl e, he nay make an order accordingly. The refundable
amount, however, will be credited to a Fund. The proviso | ays down certain
ci rcunst ances under which the duty may be paid to applicant. Cause (d) of
the proviso says that the duty of excise paid by the manufacturer, if he
had not passed on the incidence of such duty to any other person, wll be
refunded to him These provisions are not in consonance w th 'the charging
provi sions of the Excise Act and the Rules. The well-known principle of
fiscal legislation is that the charge lies where it falls. It cannot be
shifted by a contract. Acts relating to Incone Tax, Walth Tax, Sal es Tax
as well as Excise Duty have charging sections. A nan may contract with
sonmebody to pay his Inconme Tax, a seller may contract with sonebody else to
pay his Sales Tax and a manufacturer may contract with a third party to pay
the duty of excise. These contracts are not enforceable by or against the
Revenue. The Central Excise Act inposes a tax on manufacture. This tax has
to be paid before the goods are cleared in the manner 1aid down by the Act
and the Rules. There is no other duty of excise payable under the Act. |
have referred to various decisions wherein it has been pointed out that the
contract between the manufacturer and a buyer is of no consequence in the
matter of paynent and collection of excise duty. The question of passing on
can only arise after the duty has been fully paid. The duty of excise is
never borne by the buyer as stated in Cause (e) of the proviso. The buyer
nmay pay a sum equivalent to the duty of excise pursuant to a contract with
the manufacturer, but that is a matter of contract.

146. The duty inmpose on and collected from manufacturer, if it is found to
be in excess of the charge inposed by Section 3, has to be returned to
manuf act urer and nobody el se, otherw se charging provision, rules for
conput ati on of charge and inposition and collection of duty will becone
neani ngl ess. |If any anount has been realised by the Excise Oficer in
excess of the charge inposed by the charging section, then such collection
i s beyond the conpetence of the Act and al so violates Article 265 of the
Constitution. It was pointed out in the case of Assistant Collector of
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Central Excise, Calcutta Division v. National Tobacco Co. of India Ltd.,
that Article 265 of the Constitution nakes a distinction between |evy and
col l ection. Levy may include both inposition of a tax as well as
assessment. 'Collection” will be recovery of tax. If it is found that a

t ax- payer has been levied nore than the permissible limt inmposed by the
charging section read with Excise Tariff Act and the Rules, the levy is
bad. The Collection pursuant to this levy is equally bad. Such |evy and
collection are dehors the provisions of the Excise Act. There is no way
that the Central Excise Authority can retain the anpbunt or use the anount.
In any way it has to refund the anpbunt to the person fromwhomit has been
unl awful ly collected by the Excise Oficer. The Central Excise Act, as
Hegde, J. pointed out in the case of Delhi Cloth and General MIIls (supra),
duty is inposed by a statute whereas the cumduty price is paid by the j
purchaser under a contract with the nmanufacturer. No portion of the cum
duty price in law can be treated as the duty of excise. Nothing which is
not inposed by Section 3 and collected under the provisions of the Excise
Act and Rules, canbe called "duty of excise". In nmy viewthis is the basic
principle of any tax law. 1f by any device any anmount which is not |eviable
in |law has been | evied and col lected froma tax- payer, then retention of
such anmount-w || be unl awf ul .

147. Any provision appearing or trying to bar recovery of illegally
collected tax is violative of ‘Article 265 of the Constitution and nust be
struck down as the Barring Act was struck down by the Privy Council in the
case of Conmi ssioner for Mbtor Transport v. Antill Ranger & Co. Pty. Ltd

(supra). If the realisation of tax in excess of the chance inposed by the
Excise Act read with Excise Tariff Act and Rules, then such levy of tax is
not authorised by |law. The Coll ecti on of such excess unlawful levy is also
invalid. As the judicial Commttee pointed out if the levy is invalid as an
of fence against Section 92, it is equally an offence to deny the right to
recover it after it has been unlawfully exacted. Therefore, in ny view,
once it is established that more than what is payabl e under the statute has
been coll ected fromthe tax-payer, the tax-payer automatically gets a right
to get back the Whole anmount. If the right is sought to be effectively
taken away by inmposing conditions, then the |aw inposing these conditions
nmust be declared to be bad and ultra vires the Constitution.

148. There is another aspect of this matter. Excise Oficer cannot tax nore
than what is permtted by the statute. If the levy i's in excess of the
statute, then its retention by the State is unauthorised by law. Wat is
being retained is not in enforcenent of the charging section but sonething
el se. Such illegally collected tax i's not the property of the State and is
not within the disposing power of the State. If the npbney has to be
utilised by the State, the State has to find out sonme |egitinacy for having
possessi on of the nobney. In the Canadian case of Air Canada v. British

Col unbi a (supra) retroactive anendnent of the Gasoline Tax Act was passed
with a new definition of ’'purchaser’ to make a levy valid and retain the
illegally collected anmbunt by setting off against the claimraised by the
amended Act. That is the only way in which La Forest, J. could justify,
what was otherwi se a confiscatory provision. In this case, there has been
no attenpt to give legitimacy to the holding of the anmount or wutilisation
of the anmpunt by the Government. The entire anmount was collected
unlawful ly. The original sin has not been cured as‘'in Canada by a
retroactive charge

149. | shall now exam ne the other provisions of the newly added secti ons.
Sub-section (1) of Section 11B requires an application for refund to be
made. Sub-section (2) requires the Assistant Conm ssioner to pass an order
of refund provided the conditions set out therein are fulfilled. Sub-
section (3) merely lays down that no refund shall be nade except as
provided in Sub-section (2). There is a non obstante clause that this wll
operate notw thstandi ng anything to the contrary contained in any judgnent,
decree, order etc. It is obvious that new provisions will apply in cases
where applications for refund were nmade before the new provisions cane into
force and al so subsequently. Sub-section (3) has no retrospective effect.
When a case has been finally heard and di sposed of and no application for
refund need be nade, Sub-section (3) cannot apply. If there is a judgment,
decree or order which has to be carried out, the Legislature cannot take
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away the force and effect of that judgnent, decree or order, . except by
anmending the | aw retrospectively on the basis of which the judgment was

pr onounced.

150. | have indicated earlier in the judgnent and shall not repeat that it
is practically inpossible for an ultimate consuner to make an application
for refund under Section 11B. He has to know that there is a dispute about
| evy of excess duty which is going on between the manufacturer and the
exci se authority. He has to know the outcone of that dispute. He has al so
to find out what is the amount of duty he has borne. This is a difficult
process because the ultimate consuner may have a cash-neno fromhis retail -
seller. Retail-seller usually does not give the break up of duty in the
price he charges. The new | aw requires a manufacturer at the tinme of

cl earance of the goods to promnently indicate in the invoice and ot her
docunents the anount of such duty which will frompart of the price. There
is no such requirenent for the dealers down the line. It is

i nconmpr ehensi bl e how-a person who buys a cake of soap will know the duty
content in the price and whether the excise duty |levied was valid or not
and how will he find out which is the proper officer, to whomto nmake an
application in the prescribed formfor refund of duty and what sort of

evi dence will he be having in his possession to authenticate his clainf It
is rightly contended by M. Narinman that all these provisions are only an
eye-wash to retain the illegally exacted excess |evy by the Governnent

which as a matter of fact what is actually being done.

151. Now | shall deal w th Section 11D. Excise duty is levied by the
charging Section 3./ It has to be paid according to the Excise Tariff Act,
1985 and the rul es. Before cl earance of ‘the goods, the assessee is required
by Rule 173B to file what is known as price/classification List in which
full particulars of the goods manufactured andintended to be renoved from
his factory has to be given. The Chapter headi ng and sub-headi ng number
under which the goods are to be assessed under Tariff Act has also to be

i ndi cated. The assessee has also to state the rate of duty |eviable on each
such goods. On the basis of the declaration made by the assessee, the
Excise Oficer has to make his cal culation of duty. For the purpose of
proper val uation of the goods assessabl e ad valorem pro-fornma price list
for commodities has to be filed. The val ue of the goods have to be

cal cul ated by maki ng deductions fromthe whol esale price in accordance with
Section 4(4) of the Excise Act. There nay be dispute as to the valuation or
rate of duty for which an adjudication proceedi ngs may have to be taken

But wi thout the approval, of the Excise Oficer, no goods can be renopved
fromthe factory. The assessee has al so to maintain an Account Current.
This is laid down by Section 173G

RULE 173G Procedure to be followed by the assessee. - (1) Every assessee
shal | keep an account-current with the Comm ssioner separately for each
exci sabl e goods..., in such fornms and nmanner as the Conmi'ssioner may

require, of the duties payable on the excisabl e goods and in particular
such account...shall be maintained in triplicate by using indelible penci
and doubl e-si ded carbon, and the assessee shall periodically make credit in
such account-current, by cash paynment into the treasury so as to keep the
bal ance, in such account- current, sufficient to cover the duty due on the
goods intended to be renoved at any tine; and every such assessee shall 'pay
the duty determ ned by himfor each consignnment by-debit to such account-
current before renoval of the goods:

152. This rule requires advance paynent of tax. Mney has to be deposited
in the treasury well in advance before renoval of the goods.

153. Section 11D is a curious piece of legislation. Even-after the ful
amount of duty has been paid and goods have been cl eared, the nanufacturer
is being called upon to deposit with the Central Governnent any amnount
collected fromthe buyer representing duty of excise. In other words,
havi ng paid the full armount of duty of excise, the manufacturer is being
cal l ed upon deposit the duty element in the price of his goods to be
deposited to the credit of the Central Government. The only justification
for this appears to be that the entire amount will be held till
finalisation of the assessnent. But the Section provides that if there is
any surplus left after such adjustment, the surplus shall not come back to
the seller but will be credited to the Fund or paid to the person who has
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borne the incidence of the duty in accordance with the provisions of
Section 11B which nmeans the ultimte consumer.

154. An attenpt has been made to sal vage this Section by construing that
this Section will apply only if duty has not been paid on the goods or if
any excess collection has been nmade over and above the duty already paid.
It is very difficult to agree to such a construction. There cannot be a

bl anket statutory direction to pay everything collected froma buyer on
account of excise duty to be paid over to the Excise Oficer. If it is in
the nature of advance tax, there has to be sone attenpt to fix a percentage
whi ch needs to be handed over. Ot herwise, it will be unreasonable
restriction on trade. The sale price is a part of the circulating capital.
CGoods are converted into noney and noney is again utilised to manufacture
goods. If a substantial portion of this noney is taken away w t hout having

regard to the actual or probable necessity for the collection, it will be
unreasonabl e restraint on the right of a person to carry on business.

Mor eover, the anobunt may be kept till finalisation of assessnent. The
assessment may not be finalised till the dispute has been decided finally
by CEGAT or even by this Court. WII the noney be blocked up till then?
Supposi ng 't he ‘assessee succeeds, why will he not get back the nbney wth
interest?

155. This provision has tobe contrasted with the advanced tax coll ected
under the Income Tax Act. Such collection is authorised by the charging
Section of the Act Section 4(2) because otherw se, the collection would
have gone beyond the scope of the charge. The rate on which the tax is to
be collected and the basis is clearly stated, Hi gh Court rates of interest
i s payable both by the assessee and the Governnent in appropriate cases.
But if an amount is taken in advance, then the residue after adjustnment of
tax must go back to the taxpayer.

156. That is not the scheme here. So, this cannot be treated something in
the nature of advance collection of tax where duty has not at all been paid
on the goods.

157. The second point that this has been done to safeguard agai nst any
excess collection fromthe consunmer is equally unreasonable. The excise
duty is a duty on the manufacture of the goods. Once full anount of duty
has been coll ected, the excise authority cannot control any contract

bet ween t he purchaser and the seller. The Excise Act inposes a charge on
manuf acturer. There is no charge of duty levied by the Excise Act on excess
collection by the manufacturer fromthe buyer. Any question of execess

coll ection by the manufacturer fromthe buyer is entirely out of the
purvi ew of the charging section. If the assessee has coll ected on account
of excise duty fromthe purchaser nore than what he has paid, perhaps, a
purchaser can bring an action against the seller. In the event of a
contractual dispute between the purchaser and the seller, the rel evant
statutes will be the Contract Act, the Sale of Goods Act and simlar other
statutes. But the Central Excise Oficer cannot under any circunstances,
lay his hands on anything nore than what is actually |evied by the Act. He
cannot coll ect sonething which is not payabl e under the charging section
even for the purpose of directing it to the Fund or to the actual consumner.
The entire Section 11D is ultra vires the charge |levied by the Excise Act
itself.

158. Moreover, the entire sale price (duty included), will formpart of the
sal es turn over of the assessee on which sales tax will have to be paid
under the State Acts. Turn over tax will have to be paid by big assessees.
The purchaser nmay al so have to pay purchase tax on the purchase price. In
such cases, howwill the State Revenue authorities deternine the quantum of
turn over of sales or purchase for |evy of sales tax or purchase tax? The
sal es proceeds will be income of the assessee for the purpose of |evy of

i ncone tax.

159. Unlike the Income Tax, Act, the assessee has not been given any option
to show that he is not liable to pay the anpbunt which is being taken away
fromhis proceeds. He has no opportunity of getting a hearing on this

i ssue. The Incone Tax Act enabl es the assessee, in such circunmstances, to
di spute the estinmation of advance tax nade by the Incone Tax Officer and
file his own estimate (or course at his own peril). Here he has no option
but to pay w thout any hearing.
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160. | repeat that a manufacturer cannot be called upon to pay anything
except the duty inposed by the charging provisions. Even if the fina
assessment has not been nmade, goods nmay be allowed to be cleared by paying
the adnmitted amount of duty and furnishing the security for the disputed
amount. The security may be keeping sufficient nmoney in the Account Current
with the Excise Department or even by furnishing a bond or a bank
guarantee. This is provided by the Rules.

161. There is no legal or rational basis for a blanket provision to deposit
what ever is included on account of excise duty in the price of the goods
sol d.

162. The position gets curio user after the deposit. After adjustnent of
the tax against the deposit, the surplus anpbunt is not returned to the
manufacturer. It has to be credited to the Fund or paid to the person who
has borne the incidence of tax i.e., the ultimte consumer. In other words,
the manufacturer will be robbed of a portion of his sale price for no rhyne
or reason. This may al so have the effect of nullifying the sale contract
entered into by the manufacturer with the buyer. The buyer had agreed to
pay an agreed price which may include the duty element. The seller agreed
to sell the goods to the buyer at that price. Section 64A of the Sale of
CGoods Act protects the interests of both. How can a portion of that price
be taken away and credited to a Fund or paid to the ultinmte consumer? Wat
wi Il happen to the contract? The only effect of Section 11D is to rob the
manuf acturer of a portion of his legitinmte dues. These provisions are not
in aid of the charge on manufacture |evied by the Central Excise Act, but
are in excess of the charge and are confiscatory in nature and have to be
struck down.

163. It appears to nme that by these newy anmended provisions, the
Legi sl ature has nerely created a device or a cloak to confiscate the
property of the tax-payer. In such a situation, a Bench of Five Judges of
this Court in Raja Jagannath Baksh Singh v. State of Uttar Pradesh, said
that the | aw has to be struck down as passed in colourable exercise of the
power of taxation. It was observed by Gaj endragadkar, J., speaking for the
Bench:

... the conclusion that a taxing statuteis col ourable would not and cannot
normal Iy be raised nmerely on the finding that the tax inposed by it is

unr easonably hi gh or heavy, because the reasonabl eness of the extent of the
levy is always a matter within the conpetence of the Legislature. Such a
concl usi on can be reached where in passing the Act, the Legislature has
nerely adopted a device and a cloak to confiscate the property of the
citizen taxed. If, however, such a conclusion-is reached on the

consi deration of all relevant facts, that is separate and independent
ground for striking down the Act.

164. So far as Sections 12A and 12B are concerned, only thing that, has to
be pointed out is that these two sections do not change the character of
the price of the goods. Both these el ements were taken'into consideration
by Lord Goddard, J. in the case of Love v. Norman Wi ght (Buil ders) Ltd.
(supra). It was stated that even if the burden of duty was passed on and
the price was expressed as Pound X plus duty, even then what the buyer paid
was price of the goods and not the duty and the seller obtained the price
and nothing else. This principle was reaffirnmed time and again, as we have
noted earlier in the judgnment, in a nunber of cases by this Court.

165. Apart from what has been stated herei nabove, | find that the entire
group of these sections is dehors the chargi ng section of the Centra

Exci se Act. The Central Excise Act inposes a duty on manufacture of goods.
Various provisions have been nade for conputation and collection of that
duty. Anything collected in excess of that charge is unlawful. |If any
provision is nade for retention of duties collected w thout any authority
of law, then such provision will be beyond the scope of the charge. It wll
amount to collecting and retaining something which is not at all duty
payabl e under Section 3.

166. The Legi sl ature has now aut hori sed the Excise Departnent to retain the
illegal levy. In nmy judgnment, these provisions are ultra vires the charge

| evied by Section 3 and cannot be sustained in any way. In the |anguage of
Lord Mac MIlan in Avrshire Enployers Mitual |nsurance Association Ltd. v.
Conmi ssi oners of Inland Revenue 27 Tax Cases 331, 337, the |egislature has
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m ssed fire.

167. The scope of charge in a taxing Act is of the highest inportance.
Not hi ng can be realised under a taxing Act beyond that. The new provisions
of the Excise Act are not in aid of the charge inposed by Section 3. These
sections are designed to enable the Excise Departnment to retain what was
col l ected over and above the charge. The ampunts collected in excess of
what is actually payabl e under the charging section is not excise duty at
all. Nothing can be collected under a taxing Act which is not authorised by
the charging section read with the machi nery provisions.

168. The new provisions not only effectively bar recovery of unl awful

| evies by the tax-payer but have al so taken away fromhima portion of the
price at which he has contracted to sell the goods to the purchasers. How
can a portion of the sale price be taken away and retained by the Excise
Oficer or returned to the buyer in derogation of a contract of sale passes
conpr ehensi on.

169. | have already noted earlier in the judgment the inpossibility of
finding out on whomthe incidence of charge falls and al so the various
unwor kabl e problens created by these ill-conceived anendnents. In nmy view,

the anended provisions nmust be struck down as violative of Article 265 and
the guarantee contained in Article 19(1)(g) of the Constitution of I|ndia.
170. | amfurther of the view, the Legislature has nerely adopted a device
and a cloak to confiscate the property of the tax-payer by not only

wi t hhol di ng repayment of unlawfully gathered tax but al so taking away a
portion of the sale price collected fromthe buyer w thout any | awfu
demand or excuse. Every person has a right to contract and bargain for the
price. Section 11D pliaces unreasonable fetter to the freedomto carry on
trade and commerce and viol ates the guarantee given by Article 19(1)(g) of
the Constitution.

171. Various other points were raised in these cases. | amnot dealing with
them separately, but | express ny respectful concurrence with the views of
ny | earned Brother Paripoornan, J. that an action by way of a suit or wit

petition will be maintainabl e, depending uponthe facts and circunstances
of the case. | amentirely in agreenent with the view expressed by himand
the reasoning thereof on points E,_F and G of the concluding part of his

j udgrent .

172. In conclusion, | hold that the Government is permtted to | evy and

retain only that much of excise duty which can be lawfully | evied and
col l ected under the Central Excise Act read with the Central Excise Tariff
Act, 1985 and the Central Excise Rules and various notifications issued
fromtinme to tinme. Anything collected beyond this is unlawful and cannot be
retai ned by the Government under any pretext. The-illegal levy and
collection of duty violate not only the Central Excise Act and the Rul es
but al so offends Article 265 of the Constitution of India.

173. | amof the view that the provisions of Section 11Bis a device for
denying the claimfor refund of duty to a tax-payer and nust be struck down
as violative of Article 265 of the Constitution. It in effect triesto
perpetuate an illegal levy without altering the basis of the |aw under
which the levy was made in any way. It is also a colourable piece of

| egi sl ati on and nust be struck down.

174. Section 11D i nposes unreasonable restriction on the right to carry
trade and violates Article 19(1)(g). Excise authority cannot deny the

manuf acturer the freedomto comerce and trade and take away a portion of
the contract price even wi thout raising any demand or giving any heari ng.
The Excise O ficer cannot under any circunstance give the balance to the
ultimate consunmer or credit the amount to the Fund. Section 11D"is
arbitrary and is a col ourable piece of legislation and is hereby struck
down.

175. Section 12C and 12D are parts of a device to w thhold refunds of

unl awful Iy gat hered tax. These provisions are also violative of Article 265
of the Constitution.

176. | express ny respectful agreenent with the views expressed by ny

| earned Brother Paripoornan, J. that an action by way of a suit or wit
petition will be maintainabl e, depending upon the facts and circunstances
of the case. | amentirely in agreenent with the views expressed by hi mand
the reasoning on points "E', '"F and 'G of the concluding part of his
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judgrment. | also agree with ny | earned brother Paripoornan, J.’s hol ding on
points 'H and T subject to ny views that in view of Article 265 of the
Constitution, the Excise Departnment is not entitled to withhold refund of
any unlawfully collected duty of excise under any circunmstances. Any
provision to that effect will be ultra vires Article 265 of the
Constitution. Such illegally collected duties nust be returned to the
person fromwhomit has been coll ected.

177. In ny judgnent, the appeal should be allowed and the wit petitions
shoul d succeed.

178. There will be no order as to costs.

1. It is a matter of regret that inspite of this clear enunciation as far
back as 1975, Parlianent took no steps, until 1991, to make a | aw providing
that where the payer passes on the burden of the tax to another, he cannot
recover the same ' fromthe State.Sri F.S. Nariman naturally stressed this

i naction and nade it a basis for contending that any decision over-turning
Kanhai yal'al “must only have prospective effect.

2. Situation woul d be the same where he fights upto High Court and failing
therein, he keeps quiet.

3 This discussion, we may reiterate, it also relevant on the nature of the
constitutional right to refund or restitution as it is called - flow ng
fromArticle 265 referred to in Paras 71 to 73.

4. 48 This defence differs fromthat of change of position because with the
latter the issue relates to the conduct of the payee. Wth the defence of
passing on the issue relates to the conduct of the pay.

5. 49 This specifically dealt with by F.A 1989, Section 24(5) discussed
infra, which denies the repaynent of VAT if it would unjustly enrich the
reci pi ent of the paynent.

6. 50 In Moses v. Macferlan (1760) 2 Burr. 1005 at p. 1020 Lord Mansfield
said that the payee "may defend hinmself by everything which shews that the
plaintiff, ex aequo et bono, is not entitled to the whole of his demand, or
to any part of it." This principle suggest that a defence of passing on
shoul d exist, for sinple reasons of justice.

7. 51 51. In Wolw ch, supra, Lord Goff deferred the issue of the existence
of a passing on defence, suggesting (at p. 178) that the availability to
such a defence may depend on the nature of the tax. It is submtted that
the only real relevance of the nature of the tax relates to the case of

det ermi ni ng whet her the burden of the tax really was passed on




