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ClVIL APPEAL NO. 4152 COF 2002

This appeal is filed by the authority agai nst the order passed by the Division Bench
directing creation/of additional post to accommpdate the respondent No. 1.
Briefly stated, the facts areas fol lows.

Respondent No.1 was appointed on contingent basis. The case of the appellant is
that the appointnent by the Managing Cormittee of the Duff Primary School at
Chi nsurah was agai nst non-existing post. Be that as it may be. W are not concerned
with this. Suffice it to say, the respondent was stated to have been appoi nted on
contingent paid basis of Rs.50/-. It appears that repeated request for creation of post
has not produced any result and, therefore, the respondent No.1l filed a wit petition
before the | earned single Judge. The learned single Judge disposed of the wit petition
with a direction to the school authority to pursue the matter for sanction of an additiona
post on the basis of increase roll strength.

Aggri eved thereby, the authority, the appellant herein, filed an appeal NAT
No. 3956/ 1999. The Divisi on Bench di sposed of the appeal by inmpugned order in terns
of the follow ng:-
"We, therefore, direct that the creation of the
addi ti onal post shall be nade and conpleted in all respects
within three nonths hereof positively and the wit petitioner’s
appoi ntnent in the said post shall be conpleted within six
nont hs hereof, within which time the wit petitioner shal
conmence drawi ng her regular nonthly and ot her
enol unents. "

Aggrieved thereby, the authority has preferred this appeal by special |eave.

The short question on the basis of which we would allow this appeal is that the
creation of a post is within the domain of the executive authority. It is not the function
of the Courts to create posts. There is catena of decision of this Court on this point.
Avoiding multiplicity, a recent judgment of this Court was delivered in Divisiona
Manager, Aravali CGolf Club & Anr. Vs. Chander Hass & Anr., 2007 (14) Scale 1. This
Court clearly pointed out in paragraph 15 of its judgnment that the Court cannot direct
the creation of posts. Creation and sanction of posts is a prerogative of the executive or
| egi sl ative authorities and the Court cannot arrogate to
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itself this purely executive or |legislative function, and direct creation of posts in any
or gani zati on.

In the facts and circunstances as stated above, both the |earned single Judge and th
e
Di vi sion Bench were not justified in directing for creation of a post. Both the orders of
the | earned single Judge and of the Division Bench are set aside. This appeal is allowed.
No costs.

After the allowi ng of this appeal, M. Ranjan Mikherjee, |earned counsel for
respondent No.1, subnmits that he would Iike to file a representation before the
appropriate authority. 1t is upto himto do so. W have nothing to say.




