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ACT:

I ncome Tax Act, 1922 (11 of 1922), s. 26-A r. 2-
Registration of firm-Partnership consisting of firm and

ot her persons-Income Tax O ficer, powers-"Specify", meaning
of .

HEADNOTE

The appellant firmapplied for registration under s. 26-A of
the Indian Incone-tax Act. In the application the persons

recited as partners were a Yam shop-another firm ‘and four
ot her persons and the collective share of the Yarn shop and
the shares of the other partners were set out.. The | ncome-
tax Oficer rejected the application and his -order was
confirmed in appeal by the Appellate Assistant Conmm ssioner
and by the Incone-tax Appellate Tribunal. The Tribunal held
that because in the deed of partnership benefits to which
certain mnors were adnmitted and particulars "about the
di stribution of profits or losses in the nmanner in which the
firmwanted the same to be distributed" were not ~specified,
and because by the deed of partnership the yarn shop was
introduced as a partner inthe firm the privilege of
registration under s. 26A nust be denied to the firm The
guestion was referred to the Hi gh Court, which too" answered
simlarly. |In appeal by special |eave,

HELD: The appeal nust be all owed.

(i) If the statutory conditions which qualify the firm for
registration are fulfilled, an arrangenent between sone  of
the partners, which binds themto distribute the profits
under a stipulation which is not a part of the partnership
agreement does not effect the right to claimregistration of
the partnership agreenent. [314 H

Dul i chand Laxm narayan v. Commi ssioner of I ncome-t ax,
Nagpur, [1956] S.C R 154, distinguished.

(ii) The word "specify" is used ins. 26A and Rule 2 as
meani ng mentioning, describing or defining in detail; it
does not nean expressly setting out in fractional or other
shares. [314 D E]
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(iii) If the conditions for registration of a firm are
fulfilled, the Incone-tax O ficer has no power to reject the
application. Undoubtedly, the application nmust strictly be
in conformity wth the Act and the Rules, but in so
ascertaining, the dead of partnership nmust be reasonably
construed. [311 @

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Civil Appeal No. 83 of 1964.
Appeal by special |eave fromthe judgment and order dated
August 18, 1960 of the Andhra Pradesh High Court in R C
Appeal No. 34 of 1957.
A Ranganadham Chetty, K. Venkaranai ah, A Vedavalli and
A. V. Rangam for the appellants.
311
R Ganapathy lyer and R N. Sachthey, for the respondent.
The Judgrment of the Court was delivered by
Shah, J. The appellants who are a firmcarrying on business
in cloth _at —Secunderabad applied on June 30, 1955, for
registration under s. 26-A of the Indian Inconme-tax Act,
1922, for the assessnent year 1956-57. The foll ow ng
persons were, it was recited in the application, partners,
having share in /theprofits and |ossess in proportions
speci fied against their nanes :-
1. Ms Kyl asa Sarabhiah a firm consisting
of the follow ng partners :
(a) Kyl asa Veeresalingam
(b) Kyl asa Nagendr ar ao
Rs. As. Ps.
(c) Kylasa Madhusudhanarao 069
2. Mahendrakar Narayanarao 033
3. Nune Vittayya 026
4. Pottupalli Chandrayya 026
5. Gande Ramayya 010
For facility of reference we will call No. 1 ’'the Yarn
Shop’
The Incone-tax Oficer rejected the application, and his
order was confirmed in appeal by the  Appellate Assistant

Conmi ssi oner and by the Incone-tax Appellate Tribunal. The
Tribunal held that because in the deed of partnership
benefits to which certain mnors were admtted, and

particulars "about the distribution of profits or losses in

the manner in which the firm wanted the same to be

di stributed" were not specified, and because by the deed of

partnership the Yarn Shop was introduced as a partner in the

farm the privilege of registration under s. 26-A nust be

denied to the firm The Hgh Court of Andhra Pradesh

recorded on the follow ng question referred under s. /66(1)

of the Incone-tax Act

"Whether on the facts and circunstances of the case, the

assessee is entitled to registration under s. 26-A of the

I nconet ax Act ?",

a negative answer.

Section 26-A of the Indian Incone-tax Act, 1922, provides
"(1) Application may be made to the |Incone-tax
Oficer on behalf of any firm constituted
under an instrunent of partnership, specifying
the individual shares of the partners, for
registration for the purpose of this Act

Sup. 165--4

312

and of any other enactnent for the time being in force

relating to i ncome-tax or super-tax.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 5

(2) The application shall be nmade by such
person or persons and at such tinmes and shal
contain such particulars and shall be in such
form and be verified in such manner, as may
be prescribed; and it shall be dealt with by
the Income-tax Oficer in such manner as may
be prescribed."
By securing registration under the Act, the partners of the
firm obtain a benefit of |ower rates of assessment and no
tax is directly charged on the incone of the firm This is
an inmportant benefit to which the partners of a registered
firm beconme entitled as a consequence of registration, and
if it is intended to secure that benefit, requirenents of s.
26-A and the rules framed under the Act nust be strictly
conplied with. Rule 2 franed under s. 59 requires that the
application shall be signed by the partners (not being
m nors) personally, and prescribes the period within which
the application shall be made for the year in question
Rule 3 provides that the application shall be made in the
prescribed “form and shall be acconpanied by the origina
i nstrument of partnership wunder- which the firm is
constituted. By Rule 4t is provided that if on receipt of
the application, thelncome-tax Oficer is satisfied that
there is or was a firmin existence constituted as shown in
the instrument of partnership, and that the application has
been properly nade, he shall enter in witing at the foot of
the instrunent or certified copy, as the case may be, a
certificate in the prescribed form~ By Rule 6 of the
certificate of registration may be renewed for. subsequent
years.
Registration of the firm nay be obtai ned on an application
to the Incone-tax Officer on behalf of any firm if the firm
be lawfully constituted under an instrunent of partnership
whi ch specifies the individual shares of partners and the
Income-tax O ficer is satisfied that thereis or was a

genuine firmin existence as shownin the instrunment. | f
the conditions are fulfilled, the/income-tax O ficer has no
power to reject the application. Undoubt edl v, the

application nust strictly be in conformty with the Act and
the Rules, but in ascertaining whether the application is in
conformity wth the Rules, the deed of partnership nust _be
reasonably construed.

Under the Indian Partnership Act, 1932 partnership is the
relation between persons who have agreed to share the
profits of a business carried on by all or any of them
acting for all. Afirm

313

is strictly not a person : it is an association of persons,
and an agreenent by which a firmpurports to enter into a
partnership with an individual or another firmnerely / nakes
the partners of that firmindividually partners- of the
| arger partnership. The probl em posed by such a partnership
agreement is under the general |aw acadenic, but the 'right
to registration wunder s. 26A being conditional upon
specification of the individual shares of the partners, a
deed of partnership between a firmand an individual, which
specifies the collective share of the firm wthout nore,
cannot be registered. It has been held by this Court in
Dul i chand Laxm narayan v. Commi ssioner of I ncome-t ax,
Nagpur (1) that a partnership constituted bet ween an
individual, a joint Hndu famly and three firns could not
be registered under s. 26-A of the Act. |In Dulichand s
case(1l) the partnership deed was signed by five individuals,
viz., the karta of the joint H ndu famly, one partner each
of the three firms and the individual. It was held that the
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partnership could not be adnmitted to registration, because a
firmas such cannot enter into an agreenent as partner wth
another firmor individual, and also because all the nenbers
of the three firnms had not personally signed the application
as required by Rule 2 of the Incone-tax Rul es.

The application in the present case was rejected by the
Tribunal, because inits viewthe benefits to which the
mnors were admtted and the shares of the mmjor partners
who were nenbers of the Yarn Shop were not specified, and
that the Yam Shop was introduced as a partner in the firm
But the Tribunal, in our judgment, erred in holding that the
benefits to which the mnors were admtted and the shares of
the maj or nmenbers of the Yarn Shop were not specified in the
deed of partnership. It is clearly recited in the preanble
that K Rajeshwarrao, K. Haranath Babu, K Ramesh Babu and
K. Shivakumar-the four mnors-were adnitted to the benefit
of the partnership with equal shares in the profits falling
to the share of the Yam Shop, and | osses were to be shared
in equal shares only by the major partners K Veeresali ngam
K. Nagendrarao and K. Madhusudhanarao. The schene of the
deed therefore was that the Yam Shop collectively had a
share of 0-6-9 in the profits and was liable in the sane
proportion in the |losses inthe appellant firm Qut of this
0-6-9 share, seven persons who constituted the Yam Shop were
entitled to share/'the profits_equally, whereas |osses were
to be shared by the three major nenbers of the Yam Shop
equal | y. It is true that in the deed of partnership, the
first partner is described as "Kyl asa

(1)[1956] S.C.R 154,

314

Sarabhiah Yam firm'-the Yam Shop-constituted under an
instrument of partnership dated My 12, 1955, ~and in
paragraphs 3 and 8 this Yam Shop is al so described as the
first partner. But the substance of the agreement cannot be
permtted to be overshadowed merely by the wuse of the
col l ective description of sone of the persons who agreed to
be partners. The agreenent was between K. Veeresal ingam K
Nagendrarao, K. Madhusudhanarao, Mahendrakar Narayana Rao,
Noone Vittayya, Pottipalli Chandrayya and Gande Ramayya to
enter into partnership with the covenant that the profits
and | osses shall be divided in the shares specified in the
i nstrument. The partnership agreenent was signed by the
maj or partners; the application for registration was in
conformity wth the rules franed under the Act, t he
certificate regarding the distribution of the profits in the
previ ous year was given, the original instrunent of
partnership was produced and the instrument specified the
i ndi vi dual shares of the partners. Merely because the . deed
of partnership set out in paragraph 8 the collective share
of the Yarn Shop, registration could not be refused, for in
the preanble the division of the shares of profits and
| osses anong the three nmenbers of the Yam Shop and | those
admitted to the benefit of the partnership is clearly
i ndicated. The word "specify" is used in s. 26-A and Rule 2
as neani ng, nentioning, describing or defining in detail

it does not nean expressly setting out in fractional or

other shares. |In the deed of partnership, the shares are
clearly defined, though they are not worked out in precise
fractions. Nor is it true to say that the Yam Shop is

i ntroduced as a partner. The agreenent is in truth between
three mmjor nmenbers out of those who constitute the Yarn
Shop and four outsiders. Each of them has signed the
application and the covenants of the partnership agreenent
bind the partners individually. Indication in the deed of
partnership that three of themheld qua the Yam Shop a
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certain relation did not affect their status as partners of
the appellant firmindividually.

It was wurged that in the deed dated February 20, 1952,
constituting the Yarn Shop, as anmended by the deed dated My
12, 1955, no profit sharing ratio was nmentioned. But we are
not concerned with the registration of the Yarn Shop. W
are unable to appreciate how a defect (even if there be one
in the agreenent constituting the Yarn firn) affects the
right of the appellant firmto be registered. If the
statutory conditions which qualify the appellants for
registration are fulfilled, an arrangenent between sone of
the partners of the appellants which binds them to
distribute the pro-fits under a stipulation which is not a
part of the partnership agree-

ment does not affect the right to claimregistration of the
partner-ship agreenent.

The answer recorded by the H gh Court must therefore, be

di scharged, and an affirmative answer nust be recorded.

The appeal is allowed. The appellants will be entitled to
their costsin this Court and the High Court.

Appeal all owed.
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