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1. Leave granted.

2. Thi s appeal by special |eave is directed agai nst the comon
judgnent and order dated 10- 15t h-Novenber, 2006 of the Cujarat

H gh Court at Ahmedabad in LPA No. 1453 of 2005 and M scel | aneous

Cvil application \026 for Review No. 3165 of 2006 dated 14th February,
2007; whereby the Hi gh Court dism ssed the cross-objections filed by
the appellants in LPA No. 1453 of 2005. Essentially grievance in this
appeal pertains to the dism ssal of cross objections preferred by the
appel | ant s.

3. The Guj arat Town Pl anni ng and Urban Devel opnent Act, 1976

(for short \021the said Act\022) cane into force with effect-from February 1st,
1978. The State CGovernnent in exercise of its power conferred under
the provisions of the Act constituted Surat Urban Devel opnent

Aut hority (SUDA) which prepared a draft devel opnent plan whereby

the | ands belonging to the appel |l ants were proposed for designating
the use of the lands for residential purposes. The State Governnent
havi ng consi dered the draft devel opment plan submtted by SUDA
sanctioned the plan in the nodified formon January 31, 1986 whereby
the appellants\ 022 [ands in question were reserved for \023educati on conpl ex
of South Gujarat University\024. The final devel opment pl an was
accordingly brought into force with effect from March 31, 1986.

Nei ther the Area Devel opnment Authority nor the Authority for whose
purpose | and has been designated in the final Devel opnent Pl an
initiated any steps to acquire the |lands of the appellants. The
appel l ants having waited for a period of 10 years fromthe date of
coming into force of the final devel opment plan got served a notice on
the Authority concerned requiring it to acquire the | and wthin six
nonths fromthe date of the service of such notice. However, no steps
were taken by any of the authorities proposing to acquire the |ands.
Instead SUDA in purported exercise of its power under Section 21 of
the Act sought to revise the devel opnment plan by reserving the | ands
in question once again for education conplex of South QGujarat

Uni versity.

4, The appel | ants chal | enged re-reservation of the |ands for South
Gujarat University on various grounds which ultimately culmnated in
the judgnent of this court in Bhavhagar University vs. Palitana

Sugar M1l (P) Ltd. and others . This court in clear and categorica
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terns laid down that Section 21 of the Act nmmy inpose statutory
obligations on the part of the State and the appropriate authority to
revi se the devel opnent plan but under the grab of exercising the

power to revise the devel opment plan \023the substantial right conferred
upon the owner of the land or the person interested therein\024 cannot be
taken away. It is observed

\ 023 Para 38. Section 21 does not envisage that
despite the fact that in terns of sub-section
(2) of section 20, the designation of |and shal

| apse, the sane, only because a draft revised
plan is made, would automatically give rise to
revival thereof. Section 20 does not manifest

a legislative intent to curtail or take away the
ri ght acquired by a | andowner under Section

22 of getting the | and defreezed\ 005\ 005\ 005\ 024

5. The revised devel opnent plan submtted by SUDA was awaiting

the sanction of the State Governnent. The State Government in

exerci se 'of ‘powers conferred by the proviso to sub-clause (ii) of
clause (a) of Section 17(1) of the Act proposed nodifications in the
draft revised devel opment plan subnmitted by SUDA and proposed to
designate the | and under Section 12(2)(o) for \023educational use\024. The
appel l ants chal | enged the action on the part of State Government in
issuing notification dated July 22, 2004 on various grounds. During

the pendency of the Wit Petition the State Governnent came out with
final notification dated Septenber 28, 2004 designating the land in
question for educational use under Section 12(2)(0) of the Act. The
appel | ants sought the | eave of the court to challenge the said
notification also. The final notification was set aside on the ground
that there was no material before the Governnent on the basis of

whi ch the decision to designate the |ands for educational purposes

coul d have been arrived at. The matter was remitted for fresh
consideration in the light of the observations and the directions issued
by the Hi gh Court.

6. We have heard Shri Ashok H Desai and Shri T. R Andhyaruji na,

| ear ned seni or counsel appearing for the appellants, Shri R P. Bhatt,

| ear ned seni or counsel for the State Governnment and Shri Prashant

G Desai, |learned counsel for SUDA. - The contention of the | earned
counsel for the appellants was that on a true interpretation of the
provisions of the said Act it was not open to the Governnent to

designate the land in question as education zone and secondly

assum ng that there is such a power, the exercise of the said power by
the prelimnary Notification dated 22nd July, 2004 and final Notification
dated 28th Septenmber, 2004 is not |egal and bona fide particularly-in

the light of the fact that the earlier reservation for a simlar though not
i dentical purpose, nanely, education conplex of South Cujarat

Uni versity was struck down by the Suprene Court in Bhavnagar

Uni versity (supra).

7. The submi ssion on behalf of the State Governnent was that the
prelimnary notification issued by the Government with a proposal to
use the land for educational purpose under section 12(2)(o) of the Act
isinconformty with the powers and the objects sought to be served.
The power of the State Governnment under Section 17(1)(a) is very

wide. It is entitled either to sanction the draft devel opnent plan as
submitted by the Authority or return the draft devel opnent plan for
nodi fication or make substantial nodifications in the draft

devel opnent plan by itself after inviting suggestions and objections.
The Notification dated 22nd July, 2004 nerely invited suggestions and
obj ections on the proposed use of the |and for educational purposes.
It was further submitted that under Section 12(2)(o) of the Act the
State CGovernnent can make proposals for public or other purposes

whi ch have not been nentioned in sub-clause (a) to (n) of Section
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12(2). Therefore the State Governnent can propose reservations for
public purpose or can nmake designation of |and for any purposes not
nmentioned in sub-clause (a) to (n). It was submitted that the

provi sions of Section 17(2), 20(1) and 20(2) are not applicable in the
appel | ant s\ 022 case since these provisions relate to the |lands kept for
reservation for the purpose of Area Devel opment authority or any

other Authority for whose purpose the land is reserved. This is not a
case of reservation affecting the rights of the appellants in any manner
who are still entitled to develop the land in accordance with the

ear mar ked use/ proposal s.

8. Learned counsel for Surat Urban Devel opnent Authority while
adopting the subm ssions nade by the counsel for the State
Governnment contended that the State Governnent and Urban

Devel opnent Authority has power to create separate zone under
section 12(2)(o) of the Act.

9. We shall deal with the second contention, nanely, whether the
exerci se of power by the State Governnent is |egal and bona fide?
This issue is required to be considered in the background of the

rel evant facts which are evident fromthe record.

10. The Urban Devel opnent “Aut hority designated the present | ands
as part of the residential zone in the devel opnent plan and submtted
the same on 30th April, 1981 for sanction to the State Governnent.

The State Governnent by issuing notification under the proviso to sub-
clause (ii) of clause (a) of sub-section (1) of Section 17 deleted the
same fromresidential zone and the | ands were sought to be reserved

for education conplex of \023South CGujarat University\024. The said plan
was sancti oned under Section 17 of the Act on 3rd March, 1986. The
appel l ants after expiry of period of 10 years gave notice under sub-
section (1) of Section 20 calling upon the authority to acquire the |and.
Not hi ng happened in the matter.

11. In the meanwhil e, SUDA prepared and published the draft

revi sed devel opnent plan in respect of the | ands under Section 13 of
the Act once again reserving the |and for education conplex of South
Gujarat University. Notice regarding publication of the draft revised
devel opnent plan calling suggestions on the proposed draft revised
devel opnent plan was published in the Gazette on29.2.1996. This

was done in purported exercise of the power under Section 21 of the
Act whereunder the devel opnent authority is under statutory

obligation to revise the devel opment plan at least once in 10 years
fromthe date on which the final devel opnment plan cones into force

12. The appellants filed wit petitions.in the H gh Court of Cujarat
chal l enging the action re-reserving the land in the draft revised

devel opnent plan for the sanme purpose nanely education conpl ex of

South CGujarat University. The lis ultimtely culmnated in the

judgrment of this Court in Bhavnagar University (supra). This court

hel d t hat

(i) Section 21 of the Act does not and cannot
mean that substantial right conferred upon the
owner of the land or the person interested
therein shall be taken away. It is not and
cannot be the intention of the |egislature that
what is given by one hand shoul d be taken

away by the other.

(ii) It is further held that the statutory interdict
of use and enjoynent of the property nust be
strictly construed. It is well settled that when

a statutory authority is required to do a thing
in a particular manner, the same nmust be
done in that manner or not at all. The State
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and other authorities while acting under the
said Act are only creature of statute. They
nmust act within the four corners thereof.

(iii) It is further held that inspite of statutory
| apse of designation of the land, the State is

not denuded of its power of em nent domain

under the general |aw, nanely, the Land

Acqui sition Act in the event an exigency arises

t herefore.

13. The State Governnent unm ndful of and undaunted by the
judgrment of this court proposed to nodify the draft revised

devel opnent plan already subnitted by the authority in purported
exerci se of the power conferred by the proviso to sub-clause (ii) of
clause (a) of sub-section (1) of Section 17 of the Act by designating
the land for educational use under Section 12(2)(0o) of the Act. The
Gover nrent’ havi ng consi dered the objections issued final notification
dat ed 28t'h Septenber, 2004 confirnm ng nodifications proposed in the
prelimnary notification.

14. The appellants filed a wit petition in the H gh Court of Cujarat
challenging the prelimnary notification as well as the final notification
on various grounds.

15. The Hi gh Court upon perusal of the records found that there is
absolutely no material on record except the noting of the Mnister
concer ned suggesti ng change of use of the land to education zone.

The suggestion of the Chief Town Planner to place the entire area in
residential zone has been ignored. The Area Devel opnent Authority in
the first instance has suggested that the | and in qguestion be placed in
residential zone. |In the note prepared and pl aced before the M nister
concerned on 23 April, 2004 it was suggested that the |and should no
nore be reserved for the purpose of South CGujarat University and
shoul d be placed in appropriate zone. The note further suggested that
after releasing the lands fromreservation, the sane should be pl aced
under residential zone. On 21.7.2004 the M nister concerned passed
the order which reads as under

\ 023. . Reservation may be cancell ed as suggested.

However, (for the | ands which are being de-

reserved) educational zone in terns of Section

12(2) (o) of the Gujarat Town Pl anni ng and Urban

Devel opnent Act be provided and notice be

i ssued accordingly..\024

16. It was pursuant to this direction, the prelimnary notification
dated 22nd July, 2004 cane to be issued by the CGovernnment calling for
obj ections and suggesti ons agai nst the proposed substantia

nodi fications of the devel opnent plan

Poi nt for consideration :

17. VWet her the action of the State Government in issuing
prelimnary notification and the final notification designating the said
| ands for educational use is valid? Wether the action is ultra vires?

18. Bef ore we address ourselves to the questions for their
determ nation it would be appropriate to notice Sections 17 and 21
whi ch are as under :

\023Section 17 (1) (a) : On receipt of the draft

devel opnent pl an under Section 16, the State

CGovernment may, by notification, -

(i) sanction the draft devel opnent plan
and the regulation so received , within
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the prescribed period, for the whol e of
the area covered by the plan or
separately for any part thereof, either
wi t hout nodification, or subject to
such nodi fication, as it may consider
proper; or

(ii) return the draft devel opnent plan and
the regulations to the area

devel opnent authority or, as the case

may be, to the authorized officer, for

nodi fying the plan and the

regul ations in such manner as it my

direct:

Provi ded that, where the State Covernnment is
of opinion that substantial nodifications in the
draft devel opnent plan and regulations are
necessary, the State Governnent may,

i nstead of returning themto the area

devel opnent authority, as the case may be,

the authorised of ficer under this sub-clause,
publ i sh the nodifications so considered
necessary in the Oficial Gazette alongwith a
notice in the prescribed nanner inviting
suggesti ons or objections fromany person wth
respect to the proposed nodifications wthin-a
period of two nmonths fromthe date of
publication of such notice; or

(iii) refuse to accord sanction to the draft
devel opnent plan and the regul ations

and direct the area devel opnent

authority or the authorized officer to
prepare a fresh devel opnent plan

under the provisions of this Act.

(b) Where a devel opnent plan and regul ati ons
are returned to an area devel opnent authority,
or, as the case may be, the authorized officer
under sub-clause (ii) of clause (a), the area
devel opnent authority, or, as the case may

be, the authorized officer, shall carry out the
nodi fications therein as directed by the State
Government and then submit them as so

nodified to the State Governnent for sanction
and the State Governnent shall thereupon
sanction them after satisfying itself that the
nodi fication suggested have been duly carried
out therein.

(c) Were the State Government has publi shed
the nodification considered necessary in a
draft devel opment plan as required under the
proviso to sub-clause (ii) of clause (a), the
State CGovernnent shall, before according
sanction to the draft devel opnent plan and the
regul ati ons, take into consideration the
suggesti ons or objections that may have been
recei ved thereto, and thereafter accord
sanction to the drafts devel opnent plan and
the regulations in such nodified formas it may
consider fit.

(d) The sanction accorded under ? [clause (a),
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clause (b) ] or clause (c) shall be notified by
the State Governnent in the Oficial Gazette
and the draft devel opment plan together with
the regul ati ons so sanctioned shall be called
the final devel opment plan.

(e) The final devel opnment plan shall conme into
force on such date as the State Covernment

may specify in the notification issued under

cl ause (d):

Provided that the date so specified shall not
be earlier than one nonth fromthe date of
publication of such notification

(2) Where the draft developnent plan
submtted by an area devel opment authority,

as the case may be, the authorized officer
contains any proposals for the reservation of
any | and for a purpose specified in clause (b)
or ?[clause (n) or clause (0)] of sub-section
(2) of section 12 and such | and does not vest
in the area devel opment authority, the State
CGovernment shall not include the said
reservation in the /devel opnent plan, unless it
is satisfied that such authority would acquire
the | and, whether by agreenent or conpulsory
acquisition, within ten years fromthe date on
whi ch the final devel opment plan cones into

force.
(3) A final devel oprent plan which has cone
into force shall, subject to the provisions of

this Act, be binding on the area devel opnent
aut hority concerned and on all other
authorities situated in the area of the
devel opnent pl an.

(4) After the final devel opment plan cones
into force, the area devel opnent authority
concerned may execute any work for

devel opi ng, re-devel opi ng or inproving any
area within the area covered by the plan in
accordance with the proposals contained in the
devel opnent pl an

Section 21. Atl east once in ten years
fromthe date on which a final devel opnent

pl an cones into force, the area devel opnent
authority shall revise the devel opnent plan

after carrying out, if necessary, a fresh survey
and the provisions of sections 9 to 20, shall, so
far as may be, apply to such revision.\024

19. A plain reading of Section 17 suggests that on receipt of draft
devel opnent plan the State Governnent nay sanction the draft

devel opnent plan, for the whole of the area covered by the plan or
separately for any part thereof; return the draft devel opment plan for
nmodi fying the plan in such a manner as nmay direct; but in cases where
the State Governnent is of opinion that the substantial nodifications
in the draft devel opnment plan are necessary, it may, instead of
returning themto the authority or the authorised officer, publish the
nodi fications so considered necessary along with the notice in the
prescri bed manner inviting suggestions or objections with respect to
the proposed nodifications. It may even refuse to accord sanction to
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the draft devel opnent plan and direct to prepare a fresh devel opnent
pl an under the provisions of the Act. I ndeed a very w de power is
conferred upon the State Governnent in the matter of sanctioning of
the draft devel opment plan. In the instant case we are concerned with
the action of the State Government in making substantia

nodi fications in the revised draft devel opnent plan. Section 21 of the
Act nmandates that the sane procedure as provided for preparation and
sanction of draft devel opment plan including the one under section 17
woul d be applicable even in respect of revision of devel opnent plan

20. The State CGovernment is entitled to publish the nodifications
provided it is of opinion that substantial nodifications in the draft
devel opnent plan are necessary. The expression \023is of opinion\024 that
substantial nodifications in the draft devel opnent plan are necessary
is of crucial inportance. |Is there any material available on record
whi ch enabl ed the State Government to formits opinion that
substantial nodifications in the draft devel opnent plan were
necessary? The State Governnent\022s jurisdiction to make substantia
nodi fications in the draft developnent plan is inter-twined with the
formati on of its opinion that such substantial nodifications are
necessary-in the draft devel opnent plan. The State Gover nnent

wi t hout form ng any such opi nion cannot publish the nodifications
consi dered necessary along with notice inviting suggestions or
objections. W have already noticed that as on the day when the

M ni ster concerned took the decision proposing to designate the |and
for educational use the naterial available on record were :

(a) the opi nion of the Chief Town Planner;

(b) Not e dated 23rd April, 2004 prepared on the basis of the
record providing the entire background of the previous litigation
together with the suggestion that the | and shoul d no nore be

reserved for the purpose of South Gujarat University and after

rel easing the lands fromreservation, the same shoul d be pl aced
under the residential zone.

21. It is true the State Governnment is not bound by such opinion
and entitled to take its own decisionin the matter provided there is
materi al available on record to formopinion that substantia
nodifications in the draft developnent plan were necessary. Formation
of opinion is a condition precedent for setting the law in notion
proposi ng substantial nodifications in the draft developrment plan

22. Any opi nion of the Government to be forned is not subject to
objective test. The |anguage | eaves no roomfor the relevance of a
judicial examination as to the sufficiency of the grounds on which the
CGovernment acted in formng its opinion. But there nust be nateria
based on which al one the State Governnment could formits opinion

that it has becone necessary to nake substantial nodification i'n the
draft devel opment plan.

23. The power conferred by Section 17(1)(a) (ii) read with proviso is
a conditional power. It is not an absolute power to be exercised in the
di scretion of the State Governnent. The condition'is formation of

opi ni on \ 026 subjective, no doubt \026 that it had becone necessary to nake
substantial nodifications in the draft devel opment plan. This opinion
may be forned on the basis of material sent along with the draft

devel opnent plan or on the basis of relevant information that may be
available with the State Governnent. The existence of rel evant

material is a pre-condition to the formation of opinion. The use of

word \023may\ 024 indicates not only a discretion but an obligation to
consi der that a necessity has arisen to make substantial nodifications

in the draft devel opment plan. It also involves an obligation to

consi der which are of the several steps specified in sub-clauses (i), (ii)
and (iii) should be taken.

24. Provi so opens with the words \023where the State Governnment is of
opi nion that substantial nodifications in the draft devel opnent plan
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and regul ations are necessary \005\005..\1024 These words are indicative of the
sati sfaction bei ng subjective one but there nust exist circunstances

stated in the proviso which are conditions precedent for the formation

of the opinion. Opinion to be formed by the State Governnment cannot

be on i magi nary grounds, wi shful thinking, however, |audable that

may be. Such a course is inpermssible in law The formation of the

opi ni on, though subjective, nust be based on the material disclosing

that a necessity had arisen to make substantial nodifications in the

draft devel opment plan

25. The formation of the opinion by the State Governnent is with
reference to the necessity that may have had arisen to make

substantial nodifications in the draft devel opnent plan. The

expression: \023so consi dered necessary\ 024 is again of crucial inportance.
The term\023consi der\ 024 neans to think over; it connotes that there
shoul d be active application of the mind. In other words the term

\ 023consi der\ 024 postul ates consideration of all the relevant aspects of the
matter. A plainreading of the relevant provision suggests that the

State Governnent nmay publish the nodifications only after

consi deration that such nodi ficati ons have beconme necessary. The

word \ 023necessary\ 024 neans i ndispensable, requisite; indispensably

requi site, useful, incidental or conducive; essential; unavoidabl e;

i mpossible to be otherw se; not to be avoided; inevitable. The word

\ 023necessary\ 024 must be construed in the connection in which it is used.
(See- Advanced Law Lexicon, 3rd Edition, 2005; P. Rananatha Aiyar)

26. The formati on of the opinion by the State Governnent shoul d
reflect intense application of mind with reference to the materia
avail abl e on record that it had becone necessary to propose
substantial nodifications to the draft developrment plan

27. In J. Jayalalitha Vs. U QI this Court while construing the
expression \023as may be necessary\ 024 enployed in Section 3 (1) of the
Prevention of Corruption Act, 1988 which conferred the discretion upon
the State Governnent to appoint-as many Special Judges as may be
necessary for such area or areas or for such case or group of cases
to try the offences puni shable under the Act, observed:

\ 023 The legislature had to leave it to the discretion

of the Governnment as it would be in a better

position to know the requirenent. Further, the

di scretion conferred upon the Governnent is not

absolute. It is in \023The nature of a statutory

obligation or duty. It is the requirement which

woul d necessitate exercise of power by the

Covernment. When a necessity would arise and

of what type being uncertain the |egislature

could not have | aid down any other guideline

except the gui dance of \023necessity\024. It is really

for that reason that the legislature while

conferring discretion upon the Government has

provi ded that the Government shall appoint as

many Special Judges as may be necessary. The

words \023as may be necessary\024 in our opinion is

the guideline according to which the

Governnent has to exercise its discretion to

achi eve the object of speedy trial. The term

\ 023necessary\ 024 means what is indi spensabl e,

needful or essential.\024

28. In the case in hand, was there any material before the State
Government for its consideration that it had becone necessary to
nmake substantial nodifications to the draft devel opnent plan? The
enphatic answer is, none. The record does not reveal that there has
been any consideration by the State Government that necessity had
arisen to make substantial nodifications to the draft devel opnent
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plan. W are of the view that there has been no formation of the

opi nion by the State Government which is a condition precedent for

exerci sing the power under the proviso to Section 17 (1) (a) (ii) of the
Act .

29. In Bari um Chem cal s Ltd. Vs. Conpany Law Board this
Court pointed out, on consideration of several English and |Indian
authorities that the expressions \023is satisfied\024, is of the opinion\024 and
\ 023has reason to believe\024 are indicative of subjective satisfaction
though it is true that the nature of the power has to be determ ned on
atotality of consideration of all the relevant provisions. This Court
whi | e construing Section 237 of the Companies Act, 1956 hel d:
\02364. The object of s. 237 is to safeguard the

interests of those dealing with a conpany by

providing for an investigation where the

managenment i s so conducted as to jeopardize

those interests or where a conpany is floated

for a fraudul ent-or an unlawful object. C ause (a)

does not create any difficulty as investigation is

instituted either at the wi shes of the conpany

itself expressed through a special resolution or

through an order of the court where a judicia

process intervenes. Clause (b), on the other

hand, |eaves directi'ng an investigation to the

subj ective opinion/of the governnent or the

Board. Since the legislature enacted s. =~ 637 (i)

(a) it knew that governnent would entrust to

the Board its power under s. 237 (b): Could the

| egi sl ature have | eft wthout any restraints or

[imtations the entire power of ordering an

i nvestigation to the subjective decision of the

Government or the Board ? There is no doubt

that the formation of opinion by the Centra

CGovernment is a purely subjective process.

There can al so be no doubt that since the

| egi sl ature has provided for the opinion of the

government and not of the court such an opinion

is not subject to a challenge on the ground of

propriety, reasonabl eness or sufficiency. But the

Authority is required to arrive at such _an opinion
fromcircumstances suggesting what is set out in

sub-clauses (i), (ii) or (iii). If these

circunst ances were not to exist, can the

government still say that in its opinion they exist

or can the Governnment say the same thing

where the circunstances relevant to the clause

do not exist ? The |egislature no doubt has used

the expression "circunstances suggesting". But

that expression neans that the circunstances

need not be such as woul d conclusively establish

an intent to defraud or a fraudulent or illega
pur pose. The proof of such an intent or purpose
is still to be adduced through an investigation

But the expression "circunstances suggesting”
cannot support the construction that even the

exi stence of circunstances is a matter of

subj ective opinion. That expression points out
that there nust exist circunstances from which
the Authority forms an opinion that they are
suggestive of the crucial matters set out in the
three sub-clauses. It is hard to contenpl ate that
the legislature could have left to the subjective
process both the formati on of opinion and al so
the existence of circunmstances on which it is to
be founded. It is also not reasonable to say that
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the clause permtted the Authority to say that it
has forned the opinion on circunstances which
inits opinion exist and which in its opinion
suggest an intent to defraud or a fraudul ent or
unl awful purpose. It is equally unreasonable to
think that the |egislature could have abandoned
even the small safeguard of requiring the

opi nion to be founded on exi stent circunstances
whi ch suggest the things for which an

i nvestigation can be ordered and | eft the opinion
and even the existence of circunstances from
which it is to be forned to a subjective process.
These anal ysis finds support in Gower’s Mdern
Conpany Law (2nd Ed.) p. 547 where the

| earned author, while dealing with s. 165(b) of
the English Act observes that "the Board of

Trade will always exercise its discretionary
power in the |ight of specified grounds for an
appoi nt nent on their own notion" and that

"they may be trusted not to appoint unless the
circunst ances warrant it but they will test the
need on the basis of public and conmercia
nmorality." There must therefore exist

ci rcunst ances which in the opinion of the

Aut hority suggest what 'has been set out in sub-
clauses (i), (ii) or (iii). If it is shown that the
ci rcunst ances do not exist or that they are such
that it is inmpossible for any one to form an
opi ni on therefrom suggesti ve of the aforesaid
things, the opinion is challengeable on the
ground of non-application of mind or perversity
or on the ground that it was formed on collatera
grounds and was beyond t he scope of the

statute.

30. This Court while expressly referring to the expressions such as

\ 023reason to believe\024, \023inthe opinion of\024 observed: \023Therefore, the
words, \023reason to believe\ 024 or \023in the opinion of\024 do not always lead to
the construction that the process of entertaining \023reason to believe\024
or \023the opinion\024 is an altogether subjective to process not |ending
itself even to a limted scrutiny by the court that such \023a reason to
bel i eve\ 024 or \023opi ni on\ 024 was not fornmed on relevant facts or within the
[imts or as Lord Radcliffe and Lord Reid called therestraints of the
statute as an alternative safeguard to rules of natural justice where

the function is admnistrative\024.

31. In the Income-tax Officer, Calcutta & Os. Vs. Lakhman

Mewal Das this court construed the expressions \'023reason to believe\ 024
enpl oyed in Section 147 of the Inconme-tax Act, 1961 and observed:

the reasons for the formati on of the belief nust have a rationa

connection with or relevant bearing on the fornation of the belief.

Rati onal connection postulates that there must be a direct nexus or

live link between the material coming to the notice of the Incone-tax

Oficer and the formation of his belief that there has been escapenent

of the income of the assessee from assessnent in the particular year

because of his failure to disclose fully or truly all material facts. It is
not any or every material, howsoever vague and indefinite or distant

whi ch woul d warrant the formati on of the belief relating to escapenent

of the incone of the assessee from assessnent. The reason for the

formati on of the belief nust be held in good faith and should not be a

nere pretence

32. We are of the view that the construction placed on the

expression \023reason to believe\024 will equally be applicable to the
expression \023is of opinion\024 enployed in the proviso to Section 17 (1)
(a) (ii) of the Act. The expression \023is of opinion\024, that substantia
nodi fications in the draft devel opnent plan and regul ati ons, \023are
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necessary\ 024, in our considered opinion, does not confer any unlimted

di scretion on the Governnment. The discretion, if any, conferred upon

the State Governnent to nake substantial nodifications in the draft

devel opnent plan is not unfettered. There is nothing |ike absolute or
unfettered discretion and at any rate in the case of statutory powers.

The basic principles in this regard are clearly expressed and expl ai ned

by Prof. Sir WIlliamWde in Administrative law (Ninth Edn.) in the
chapter entitled \02labuse of discretion\022 and under the general headi ng
\ 021t he principle of reasonabl eness\ 022 which read as under

\ 023The comon thenme of all the authorities so far
mentioned is that the notion of absolute or
unfettered discretion is rejected. Statutory power
conferred for public purposes is conferred as it
were upon trust, not absolutely \026 that is to say, it
can validly be used only in the right and proper
way which Parlianment when conferring it is

presumed to have i ntended. Although the

Crown\ 022s | awyers have argued i n nunerous cases
that unrestricted perm ssive | anguage confers
unfettered discretion, thetruth'is that, in a
system based on the rule of |law, unfettered
governmental discretion is a contradiction in
terns. The real question is whether the discretion
is wide or narrow, 'and where the legal line is to
be drawn. For this purpose everything depends

upon the true intent and meani ng of the

enpower i ng Act.

The powers of public authorities are therefore
essentially different fromthose of private persons.
A man making his will may, subject to any rights
of his dependents, dispose of his property just as
he may wi sh. He may act out of malice or a spirit
of revenge, but in law this does not affect his
exercise of his power. |In the sane-way a private
person has an absol ute power to allow whom he
likes to use his land, to release a debtor, or
where the law pernits, to evict a tenant,

regardl ess of his notives. This is unfettered

di scretion. But a public authority nmay do none of
these things it acts reasonably and in good faith
and upon | awful and rel evant grounds of public

i nterest. The whol e conception of unfettered

di scretion is inappropriate to a public authority,
whi ch possesses powers solely in order that it

may use them for the public good\005 There is
not hi ng paradoxical in the inposition of such lega
limts. It would indeed be paradoxical if they
were not inposed.\024

33. The Court is entitled to exam ne whether there has been any
material available with the State CGovernment and the reasons

recorded, if any, in the formation of opinion and whet her they have

any rational connection with or rel evant bearing on the formation of

the opinion. The Court is entitled particularly, in the event, when the
formati on of the opinion is challenged to deterni ne whether the
formation of opinion is arbitrary, capricious or whinsical. It is always
open to the court to examine the question whether reasons for

formati on of opinion have rational connection or relevant bearing to

the formation of such opinion and are not extraneous to the purposes

of the statute.

34. In the affidavit in reply filed on behalf of the State Governnent
in the High Court, it was averred what weighed with the State

Covernment to exercise its power under Section 17 (1) (a) (ii) of the
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Act was public interest at large. The State governnent thought it fit to
classify the lands in question for educational use so that there is a
speci fic pocket of educational institutional area in the fast devel oping
city of Surat where its population in the | ast decade, has al nost

doubl ed. If such educational institutional pockets in the adjoining

| and, where there already exists the conplex of South CGujarat

University, are not ensured in the devel opment plan of the city like
Surat, then, in that case, |and would not be available in future. This
woul d resultantly make people to travel long distance fromthe city

area for educational purpose. Public interest paranmeter is undoubtedly

a valid consideration that could have been taken into account by the
State Governnent. But this aspect of the matter is stated for the first
time in the affidavit in reply and is not born out by the record. There
is nothing on record suggesting as to what public interest paraneter

wei ghed with the State Governnent. The question is: was there any
materi al available on record in support of what has been pleaded in

the reply affidavit ?

35. Be that as it may, the inpugned prelimnary notification itself
does not reflect fornmation of any opinion by the State Governnent

that it had becone necessary to nake substantial nodifications in the
draft devel opnment plan and, for that reason, instead of returning in

the plan, decided to publish the nodifications so considered necessary
inthe Oficial Gazette along with the notice inviting suggestions or
objections with respect to the proposed nmodifications. It is very well
settled, public orders publicly nade, in exercise of a statutory

aut hority, cannot be construed in the |ight of explanations

subsequent |y given by the decision naking authority. Public orders

made by authorities are nmeant to have public effect and nust be
construed objectively with reference to the | anguage used in the order
itself. (See \026 CGordhandas Bhanji and Mhinder Singh GIIl & Anr.

Vs. The Chief Election Conmm ssioner, New Delhi ).

36. Neither the prelimnary notification itself nor the records disclose
the formation of any opinion by the State Governnment nuch | ess any

consi deration that any necessity as suchhad arisen to make

substantial nodifications in the draft devel opment plan

37. On consideration of the facts and the material avail able on
record, it is established that the State Governnment 'took the action
proposi ng to nake substantial nodifications to the plan w thout

form ng of any opinion, which is a condition precedent for the use of
power under proviso to Section 17(1)(a)(ii). ~The power, to restrict the
use of land by the owners thereof, is a drastic power. The designation
or reservation of the land and its use results in severe abridgnent of
the right to property. Statutory provisions enabling the State or its
authorities to inpose restrictions on the right to use one\022s own | and
are required to be construed strictly. The legislature has, it seenms to
us, prescribed certain conditions to prevent the abuse of power and to
ensure just exercise of power. Section 17 and nore particularly the
proviso to Section 17 (1) (a) (ii) prescribes sone of the conditions
precedent for the exercise of power. The order proposing to nmake
substantial nodifications, in breach of any one of those conditions, wll
undoubt edly be void. On a successful showing the“order proposing
substantial nodifications and designating the | and of the appellants for
educati onal use under Section 12 (2) (o) of the Act has been nade

wi t hout the Statement Governnment applying its mind to the aspect of
necessity or wi thout form ng an honest opinion on that aspect, it wll,
we have no doubt, be void.

38. For the view we have taken to strike down both the notifications
and declare themultra vires it is unnecessary to go into various other
contentions wurged before us.

39. The appellants are deprived of their right to use the Iand for
residential purposes for over a period of nore than a quarter century.
The Authority included the land in the residential zone but the State
Covernment reserved the land for the purposes of South Qujarat
University but the authority for whose benefit it was required failed to
acquire the land leading to re-reservation of the land for the very
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sanme purpose which was ultinmately struck down by this Court in

Bhavnagar University (supra).

40. The present nove of the State Governnment to designate the

| and for the educational use under Section 12 (2) (o) of the Act is
declared ultra vires and void and this shall put an end to the
controversy enabling the appellants to utilize the land for residentia
purposes. The authorities including the State Governnent shal
accordingly do the needful, without creating any further hurdle in the
matter.

41. The appeal is, accordingly, allowed with costs.




