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ACT:

Fruit Products Order 1955-1ssued under s. 3 Essential
Commodities Act, 1955-Clause 11 of the order. specifying
gualitative requirenents for~  beverages containing fruit
j uices-Whether order -dealt with adulteration of fruit
products- Therefore whether invalid not having been issued
under t he Food Adulteration Act, 1954- Al so ' whet her
restriction Order nmade thereunder invalid for infringing
Trade mark rights.

HEADNOTE:

The appellants manufacture a nedicated syrup "Sharbat Rooh
Afza" according to a forrmula and containing some fruit
juices. Acting under s. 3 of the Essential Comodities Act,
1955, the Central CGovernment made the Fruit Products order
in 1955; as a result of an amendnent in Septenber 1956 of
the relevant provisions of this Order, the requirement of
the mnimm percentage of fruit juices in a fruit syrup
covered in part Il of the Second Schedul e of the Fruit Order
was raised from 10%to 25% This requirenent was duly
notified to the Appellants. Thereafter as a result of an
i nspection of their factory by the Marketing devel opnent
Oficer, the appellants received an order from hi mrequiring
them to stop further manufacture and sale of ’'Sharbat Rooh
Afza’ forthwith on the ground that it did not contain the
m ni mum percentage of fruit juices prescribed by the
rel evant provisions of the Fruit Order. The appellants
challenged this order in a Wit Petition on the ground,
inter alia, that the Fruit Oder did not apply to ' Sharbat
Rooh Afza' and al so that the inpugned order and the Fruit
Order were invalid. The Hi gh Court, however, rejected these
grounds, wupheld the validity of the Fruit Order and dis-
m ssed the petition.

It was contended on behalf of the appellants that the
" Sharbat’ was a nedicinal product and not a 'fruit product’
as defined by cl. 2(d) of the Fruit Order; that the Fruit
Order was invalid because it could have appropriately been
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i ssued only under the Prevention of Food Adulteration Act,
1954, and not the Essential Commodities Act, 1955; and that
the inmpugned order was invalid because it affected the
appel l ant’ s Trade-mark rigts.

HELD : (i) The Sharbat was a fruit product wthin the
meani ng of cl. 2(d) (v) of the Fruit order as the residuary
part of that clause took in any beverages containing fruit
juices or fruit pulp; as such, its production could be
controlled by the relevant provisions of the order. The
Hi gh Court was right in rejecting the appellant’s contention
that the Sharbat was a medicinal product in view of the fact
that the appellants had not claimed exemption from the
application of the Fruit Oder by conmplying with d.
16(1)(c) thereof. [200 E-G 201 H 203 A]
(ii)As section 3(1) of the Essential Comodities Act
aut horised the Central — Gover nnent to regulate the
qualitative and quantitative  production of essentia
comodities, and as the pith and substance of the relevant
provisions of the Fruit Order was clearly to regulate the
qualitative production of the Fruit Products covered by it,
the contention that the regul ations inposed by the order
wer e outside the purview of s. 3(1), could

193

not be accepted. The order was not therefore invalid on the
ground that it /purported to tackle the problem of
adul teration and shoul d therefore have been i ssued under the
Prevention of Food Adulteration Act, 1954. [201 D 202 (]
(iii)The Fruit Order and the Act under which it was
issued were constitutionally wvalid as the restrictions
i nposed by them were reasonableand in the interest of the
general public. What the inpugned order purported to do was
to require the appellants to conply with reasonable restric-
tions inmposed by the Fruit Oder and the fact that,
incidentally, conpliance with the Fruit Oder might tend to
affect the trade-mark rights, could not render the inpugned
order invalid. [203 D E]

(iv)The definition of 'synthetic beverage’ in cl. 2(k) of
the Fruit Order which indicates that it is a beverage /which
contains no fruit juice cannot be said to conflict with the
requirements of cl. 11(2) that beverages containing |ess
than 25% fruit juices should be sold as 'synthetic’ pro-
ducts. Furthernore, cl. 11 contains a positive provision
and the wvalidity of the mandatory requirenents of «cl. 11
could not be inpaired by the alleged inconsistency between
that provision and the definition of ’'synthetic’ beverage
prescribed by cl. 2(k). [203 A-B]
Anrit Banaspati Co. Ltd. v. The Stale of U P. Cr. A.  No.
141 of 1959 dated 30-11-60, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 934 of  1964.
Appeal fromthe judgnent and order dated January 13, 1964,
of the Punjab High Court (Circuit Bench) at Delhi in GCuvi
Wit No. 258-D of 1957.

Hardayal Hardy, B. Dutta, M S. K Sastri and J. B
Dadachanji, for the appellants.

C. K. Daphtary, Attorney-CGeneral R K. P. Shankardass and
R H. Dhebar, for the respondents.
The Judgrment of the Court was delivered by

Gaj endragadkar, C.J. The two appellants, the Handar d
Dawakhana (Wakf), Delhi, and its Mitawalli Haji Hakim
Haneed, represent the Handard Dawakhana institution which
was initially established in or about 1906 as a dawakhana
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and was subsequently declared and founded as a Wakf. Si nce
its inception, the institution has been running di spensaries
and clinics for the treatnent of patients and has been
manuf acturi ng and suppl yi ng nedi ci nes and nedi ci nal products
according to Ayurvedic and Unani Systens of medicines.
Appellant No. 1 also manufactures nedi cated syrups which
contain sone fruit juices for nedicinal use and they are
prepared according to a certain formula devised by it.
"Sharbat Rooh Afza" which is a medicated syrup manufactured
by appellant No. 1 is nmade of the followi ng ingredients
"Kasni seeds, Khus, Punpkin Juice, Water nel on
Jui ce, Chhari | a, Ri pe gr apes, Spi nach
Ni | of ar, Sandal ,
194
@Qul Gaozaban, Coriandar, Carrot, Mnt, Kulfa,
Keora, ~Rose, Citrus flower, Oange Juice,
Pi ne-appl e Jui ce,- Water, Sugar".
The fornula determning the ratio and proportion in which
each one of the ingredients has to be used, has been evol ved
by appell'ant No. 1 as a result of various experinents spread
over a long period. The manufacture of this Sharbat began

in 1920. It is intended tobe used for comon ailnments
during hot season, particularly for ailnments like 1oss of
appetite, sun stroke, nausea, sleeplessness, etc. Thi s

Shar bat Rooh Afza i's not a foodstuff, and cannot be regarded
as an essential comodity under S. 2 of the Essentia
Conmmodities Act, 1955 (No. 10 of 1955) (hereinafter called
"the Act’). |In substance, this is the case as set out by
the appellants in their petition:

Purporting to act under-s. 3 of the Act the Central Govern-
ment made an Order called the Fruit Products Order, 1955
(hereinafter <called "the Fruit Order’)  under Notification
No. S.R O 1052 dated May 3, 1955. _Under clause 3 of the
Order, respondent No. 4, the Central Fruit Products Advisory
Conmittee, has been constituted. |t appears that on the
22nd Septenber, 1956, the Central Governnent purporting to
act under S. 3 of the Act, mamde certain anendnents’/ in the
Fruit Order. The result of one of the anendnents thus nade
was to direct that the mnimum percentage of fruit juice in
the final product of a fruit syrup as indicated in Part 11
of the Second Schedule to the Fruit Order shoul d be raised
from 10% to 25% The change so nade was notified to - the
appel l ants by respondent No. 2, the Marketing Developnent
Oficer, Fruit Products, Central Zone, Del hi, on January 29,
1957. As a result of this intimation, certain
correspondence foll owed between the —appellants and
respondent No. 2. The appellants had urged in the course of
this correspondence that Sharbat Rooh Afza did not  fal
within the scope of the Act and the Fruit Order
On March 25, 1957, respondent No. 3, the Agricultura
Marketing Adviser to the Governnent of India, New Delhi,
invited a representative of the appellants for discussions,
and as a result of the said discussion, M. Sood, the
Mar ket i ng Devel opment Officer, Del hi, inspected the factory
of the appellants and watched the process of manufacture  of
Shar bat Rooh Afza on April 29, 1957. Thereafter, on My 10,
1957, the appellants received a conmunication fromM. Sood
ordering the appellants to stop further manufacture and sale
of Sharbat Rooh Afza forthwith on
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the ground that it did not contain the m ni num percentage of
fruit juice prescribed by the relevant clause of the Fruit
O der. This comunication nentioned the fact that the
appel l ants had been specifically asked to prepare fruit
syrups strictly in accordance with the speci fications




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 11

prescribed, but in utter disregard of the said instructions,
the appellants had wilfully continued to contravene the
provisions of the Fruit Oder. That is why by virtue of the
powers conferred on himby clause 13(f) of the Fruit Order,
the present order was served on the appellants. It is this
order which was challenged by the appellants by their wit
petition filed before the Punjab H gh Court on the 18th My,
1957 (No. 258-D of 1957).

By their wit petition, the appellants prayed that the
i mpugned order as well as the several orders passed
preceding it, should be quashed and a wit of nandanus
shoul d be issued against the respondents restraining them
fromseeking to enforce the material provisions of the Fruit
Order in respect of the appellants’ product 'Sharbat Rooh
Afza’. The appellants urged that the said Sharbat is not a
foodstuff, but a medicinal product and as such, its produc-
tion cannot be regul ated under the provisions of s. 3 of the
Act . According to them the said Sharbat was not an
essential ‘commodity, nor was it a 'fruit product’ as defined
by clause 2(d) of the fruit Order. They also urged that the
i mpugned —order was invalid, because it contravened the
fundanmental rights of the appellants under Art. 19(1)(f)&(Qg)
of the Constitution; the Sharbat in question was in fact a
medi ci nal product ~and -as such, the inpugned order was
i nconsistent with clause 16 (1) (c) of the Fruit Order. It
is on these grounds that the appellants sought relief by way
of an appropriate wit or order quashing the-inpugned order
i ssued agai nst them on May 10, 1957 ~To this petition, the
appel l ants i npl eaded the Union of India as respondent No. 1.
This petition was resisted by the respondents on severa
grounds. It was all eged that the Sharbat in question fel
within the scope of the Act and the  Fruit Oder. The
respondents referred to the fact that the Handard Dawakhana
had duly applied and was granted-a licence in 1955 as a
manuf act urer engaged in the business of manufacturing fruit
products for sale. The Dawakhana i's holding this licence
since 1955. The bottles in which the Sharbat in question is
sold by the appellants do not bear |labels containing the
words "for nedicinal use only". It appears that the
Dawakhana obtained a licence for the year 1952 wunder the
Fruit Products Order 1948 for the manufacture of the Sharbat

in question. On analysis, it was found that the -said
Shar bat di d not
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contain fruit juice, though it was sold as fruit juice. The
label ,on the bottle of the Sharbat depicts pictures of

fruits. Under the said Order of 1948 the synthetic syrups
containing no fruit juice were required to be clearly marked
as ’'synthetic’ and to abstain from using labels wth
pictures of fruits. In 1954 when it was found that the
Dawakhana did not get the licence renewed, the appellants
were asked either to get their licence renewed or to get
exenption by conplying with the necessary conditions. VWhen
the appellants did not comply with these directions, sone of
the bottles of the Sharbat were detained in the narket.
That led to a wit petition filed by the appellants in 1.954
(No. 11-D/1954) in the Punjab H gh Court. When t he
petition, however, canme for final hearing, it was not
pressed, and so, was dismssed on June 5, 1954. The
Dawakhana then filed a suit for injunction, but the said
suit becane infructuous wth the expiry of the Fruit
Products Order, 1948 on January 25, 1955. The present Fruit
Order cane into force on May 3, 1955; and the Dawakhana
filed another suit for injunction, but pending the suit, the
appel l ants applied for and obtained a |icence under the
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Fruit Order and in consequence, the suit was w thdrawn on
Cctober 18, 1955. Even after obtaining the |Ilicence, the
requirenents of the relevant provisions of the Fruit Oder
as to the mininum percentage of fruit juice were not
conplied with by the appellants; and that led to the
i mpugned order. That is the background of the present wit
petition.

In the present wit petition, the respondents urged that the
Sharbat in question is not sold for medicinal purposes; it
is manufactured by the appellants as a fruit product and
sold as such. No exenption was clained by the appellants
under clause 16 of the Fruit Oder. The Sharbat in question
is foodstuff within the nmeaning of S. 2 of the Act and it
falls wthin the purview of the Fruit Order. The i npugned
order is not wunconstitutional, because the restriction
i mposed by it is consistent with the rel evant provisions of
the Act and the Fruit Order, and the said provisions are
perfectly  valid, because they i mpose a reasonable
restriction in the interest of general public.

This wit petition canme onfor final disposal before the
Punjab High Court on January 13, 1964. The Hi gh Court has
rejected the pleas raised by the appellants and dism ssed
their wit petition. ~The High Court has held that there was
no substance in the appellants’ grievance that the Fruit

Order was invalid. / In'support of this conclusion, the Hgh
Court has relied upon a decision of this
197

Court in Ms. Anrit Banaspati Co., Ltd. v. The State of
Uttar Pradesh(1). The H gh Court negatived the  appellants’
argument that the Sharbat in question was either prepared or
sold as a nedicinal product. In this connection ‘the Hgh
Court has comented’ on the fact that the | abel borne by the
bottl es containing the Sharbat did not showthat it was for
medicinal use only as required by cl. 16 (1) (c) 'of the
Fruit Oder- According to the Hi.gh Court, clause 1 1 of the
Fruit Oder covered the case of the Sharbat prepared by the
appel l ants, and so, the inpugned order was justified. The
Hi gh Court also found that there was no substance  in the,
grievance nmade by the appellants that as a result of this
i mpugned order, their registered trade-nmark label had been
af f ect ed.

The High Court then exam ned the question as to whether the
provisions of the Fruit Order could be said to be invalid,
and it held that the said provisions were perfectly wvalid
i nasmuch as the restrictions inmposed by them were reasonabl e

and in the interests of’ the general public. It is on these
grounds that the H gh Court disnmssed the appellants’
petition.

Thereafter, the appellants applied for and obtained a
certificate from the High Court to conme to this Court in
appeal . This certificate was granted on July 22, 1964-
After the appeal. was adnitted in due course, the appellants
nmoved this Court on Cctober 26, 1964 for stay; in fact,
during all the seven years that the wit petition was
pending before the High Court, the appellants had obtained
stay and they wanted the stay to continue pending the final
di sposal of this appeal. Wen we found that the wit
petition had taken an unusually long tinme in the Punjab H gh
Court, we directed that the stay should continue in favour
of the appellants, but that the appeal should be heard on
Novermber 9, 1964. That is how the hearing of this appeal
has been specially expedited.

Before we deal with the points which have been raised before
us by M. Pathak, we would refer very briefly to the schene
and the relevant provisions of the Act and the Fruit Order
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The Act was passed in 1955 for the purpose of controlling
the production, supply and distribution of, and trade and
comerce in, certain comodities in the interests of the
general public. The comodities which were intended to be
brought wthin the purview of the Act were essentia
commodities as defined by s. 2(a) of the Act. Anpbngst them
are included foodstuffs, including edible oil seeds and oils
covered by s. 2 (a) (v), and any other class of’ comodity
which the Central Governnent nay, by notified order

(1) Crimnal Appeal No. 141 of 1959 decided on 30-11-1960.
198

declare to be an essential comodity for the purposes of
this Act, being a commodity with respect to which Parlianment
has power to nake |aws by virtue of entry 33 in List Il of
the Seventh Schedule to the Constitution; this is included
in the definition by s. 2 (a) (xi). Section 3 (1) provides
that if the Central Governnent is of opinion that it is
necessary or —expedient so to do for rmaintaining or
increasing supplies of any -essential commodity or for
securing " their equitable distribution and availability at
fair prices, it may, by order, provide for regulating or
prohi biting the production, supply and distribution thereof
and trade and commerce therein. Sub-section (2) by clauses
(a) to (h) provides for different categories of orders which
may be passed by the Central Government w thout prejudice to
the generality of the powers conferred on it by sub-section
(1). It would thus be clear that the Act confers power on
the Central Governnment to regulate the production, supply
and distribution of essential commodities. This power is
conferred in a very general and w de sense by s. 3 ( 1 ).
There can be little doubt that the power to regulate the

production of an essential commodity wi Il include the power
to regulate the production of essential combpdities. which
may operate either qualitatively or _quantitatively. In

other words, in regard to essential commdities, the Centra
CGovernment is given the power to direct how  certain
essential comodities should be produced and in what
quantity. Thi s power, of course, can be exercised only if
the condition precedent prescribed by s. 3(1) is satisfied,
and that is that the Central CGovernnent shoul d be of opinion
that it is necessary or expedient to regulate the production
of any essential comvodity for one of the purposes nentioned
by it. This position cannot be, and is not, disputed before
us. In fact in Ms. Anrit Banaspati Co. Ltd.(1l) this Court
whilst dealing wth the provisions of the Vegetable GOl
Products Control Order, 1947, issued under s. 3 (1 ) of the
Act, has definitely ruled that a qualitative regulation in
respect of the production of an essential comodity is
perm ssi ble under s. 3(1) of the Act.

That takes us to the Fruit Products Order which was issued
by the Central Governnent on May 3, 1955, in exercise of the
powers conferred on it by s. 3 of the Act. Cause 2 of the
Fruit Oder defines 'fruit product’. d. 2(d) (1) takes in
synthetic beverages, syrups and sharbats; cl. 2 (d) (v)
takes in squashes crushes, cordials, barley water, barreled
juice and ready-to-serve beverages or any other beverages
containing fruit juices or fruit pulp. dause 2 (d) (xiv)
takes in any other unspecified itenms relating to fruits or
vegetables. Cause 2(j) defines "sharbat" as

199

nmeaning any non-alcoholic sweetened beverage or syrup
containing non-fruit juice or flavoured with non-fruit
flavours, such as rose, khus, kewa, etc; and cl. 2(k)
defines "synthetic beverage" as nmeaning any non-alcoholic
beverage or syrups, other than aerated waters, containing no
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fruit juice but having an artificial flavour or colour
resembling as fruit. Cause 7 of the Fruit Order prescribes
that every manufacturer shall manufacture fruit products in
conformty with the sanitary requi renents and t he
appropriate standard of quality and conposition specified in
the Second Schedule to this Order; it adds that every other
fruit and vegetable product not so specified shall be
manuf actured in accordance with the standard of quality and
conposition laid down in this behalf by the Licensing
Oficer.
That takes wus to clause Il; it is necessary to read this
clause fully : -
(1) Any beverage which does not contain at
| east 25 per centumof fruit juice in its
conposition shall not be described as a fruit
syrup, fruit juice, squash or cordial or crush
and shall be described as a synthetic syrup
(2) Every synthetic syrup shall be clearly
and conspicuously narked on the |abel as a
" SYNTHETI C pr oduct , and no cont ai ner
contai ning such product shall have a | abel
whet her attached thereto or printed on the
wr apper ~of such container or, otherw se, which
may |'ead the consumer into believing that it
is a fruit product, Neither the word 'FRU T
shall /be used in describing such a product,
nor shall it be sold under the cover of a
[ abel, ‘which carries the picture of any fruit.
Aerated water containing no fruit juice or
pul p shall not have a | abel which |eads the
consunmer into believing that it -is a fruit

product.
Part Il of the Second Schedule to the Fruit Order prescribes
the specifications for fruit juice-and other beverages. In

regard to fruit syrup, it provides, inter alia, that the
m ni mum percentage of fruit juice in the final product nust
be 25% The respondents’ contention is that since the
Sharbat in question produced by the appellants ‘does not
conply with this specification, it contravenes the nandatory
provision of «cl. 11(1). Part IV of the Second Schedule
prescribes the specifications for synthetic syrups and
shar bat s. Under this Part, there is no requirenent as to
any mnimumof fruit juice in the said syrups and sharbats.
200

Clause 16 of the Fruit Order provides for-cases to which
this Oder does not apply, Cause 16 (1) (c) provides that
nothing in this Oder shall be deened to apply to any syrups
which are sold in bottles bearing a |abel containing the
words "For nedicinal use only" which does not ‘exhibit’  any
picture of fruits. It is comopn ground that the appellants
do not sell the Sharbat in question in bottles bearing a
| abel containing the words "For nedicinal use only" and so,
cl. 16 (1) (c) does not apply and the appellants can cl aim
no exenption on that account.

M. Pathak no doubt attenpted to argue that the Sharbat in
guestion is not an essential commodity and as such, it does
not fall within the purview of the Act or within the purview
of the Fruit Order. It appears that this plea was not urged
by the appellants before the Punjab Hi gh Court. It was
argued by them before the High Court that the Sharbat in
guestion was a nedicinal product; and that point had been
considered and rejected by the High Court; and so, it has
assuned that the Sharbat in question is an essentia
conmmodity within the nmeaning of S. 2 of the Act; that
guestion cannot now be allowed to be argued for the first
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time before this Court.

M. Pathak wanted to suggest that the Sharbat in question is
not a fruit product and as such, is outside the purview of
the Fruit Order. W are not inpressed by this argunment. W
have already referred to cl. 2 (d) (v) of the Fruit Oder
which refers to several beverages, and the residuary part of
this clause takes in any other beverages containing fruit
juices or fruit pulp. The suggestion that this clause
shoul d be read ejusdemgeneris with the previous categories
of beverages cannot obviously be accepted because an

exam nation of the said beverages will disclose the fact
that there is no genus by reference to which the rule of
ej usdem generis can be properly invoked. Besi des, the

context of the clause clearly suggests that it is intended
to take in all beverages other than those earlier specified,
provi ded t hey contain fruit juices or fruit pul p.
Therefore, we feel no difficulty in holding that the Sharbat
in question falls within the purviewof cl. 2 (d) (v) of the
Fruit Oder and as such, its production can be controlled by
its relevant provisions
Then it is urged by M. Pathak that the Fruit Oder itself
is invalid, because it does not purport to say that before
it was issued, the Central Governnment had formed the opinion
that it was necessary or expedient to issue the Oder for
mai ntaining or increasing supplies of the commodity in
guestion. M Pathak

201

contends, and rightly, that the condition prescribed by the
first part of s. 3(1) of the Act is a condition precedent
and it is only when and after the said condition is
satisfied that the power to issue a regul atory order can be
exercised by the Central Government. This contention again
cannot be allowed to be raised for the first tinme in appeal
because if it had been raised before the High Court, the
respondents woul d have had a chance to neet it. It is true,
as M. Pathak contends, that in theabsence of any specific
avernment made by the Fruit Order that the Central Governnent
had formed the necessary opinion, no presunption can be
drawn that such opinion had been forned at the relevant
time; but it would have been open to the respondents to
prove that such an opinion had been forned at the relevant
time; and it cannot be suggested that the failure to nention
that fact expressly in the Fruit Oder itself would precl ude
the respondents fromproving the said fact independently.
That is why we think M. Pathak cannot be permtted to urge
this contention at this stage.

M. Pat hak, has, however, strenuously argued before us that
the Fruit Order is invalid, because its relevant provisions
indicate that it is an Oder which could have been
appropriately i ssued under the Prevention of Food
Adul teration Act, 1954 (No. 37 of 1954). In support of this
argunent, M. Pathak has relied on the fact that Act 37 of
1954 is relatable to the legislative power conferred by
Entry 18 in List 11l of the Seventh Schedule to the
Constitution which refers to adulteration of foodstuffs —and
ot her goods; and so, the material provisions of the Fruit
Order which really prevent the adulteration of fruit

products could be legitimtely enacted under this Act. On
the other hand, the Essential Commodities Act, 1955 is
relateable to Entry 33 in List Ill and the Fruit Oder

i ssued wunder it would, therefore, be inappropriate, having
regard to the object which this Oder is intended to
achi eve. He argues that the two powers are distinct and
separate, and the Fruit Oder with which we are concerned,
cannot be said properly to have been issued under the Act.
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It is true that the Prevention of Food Adulteration Act does
deal with the problem of preventing adulteration of food;
but it is not easy to accept M. Pathak’s assunption that
the regulatory Order of the kind with which we are concerned
whi ch i nmposes regulations O a qualitative character in the
producti on of essential goods, could have been issued under
this Act. But quite apart fromthis consideration if s.
3(1) of the Act authorises the Central Governnent to
regulate the qualitative and quantitative production of
essential commpdities, it is idle to contend that the
regul ati ons

p /65--14
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i nposed by the Fruit Oder in respect of fruit products are
outside the purview of s. 3 (1). The pith and substance of
the relevant provisions of the Fruit Oder clearly is to
regulate the qualitative production of fruit product s
cover ed by it. This object is illustrated by the
specification wth wiich we are concerned. Part Il of the
Second " Schedule to the Fruit Order 1which has inposed the
obligation on the manufacturers of fruit 'Syrups to include
at least 25%of fruit juicein the final product of the
fruit syrup produced by them shows that by virtue of its
powers wunder s. 3/(1) of the Act, the Central Governnent
thought it necessary to require that a particular quality of
fruit syrup should be put on the nmarket as fruit syrup and
no other. This object plainly falls wthin-the purview of
s. 3(1), and so, the contention that the Fruit Oder is
invalid inasnmuch as it purports to tackle the  problem of
adulteration of fruit product, cannot be accepted.

Then M. Pathak suggested that there was sone inconsistency
between the definition of 'synthetic beverage” prescribed by
cl. 2 (k) and the provisions of cl. 11 (2) of the Fruit
O der. We have already read cl. 11. The effect of cl. 11
(1) is that if any beverage does not contain at |east 25 per
cent of fruit juice, it shall not be described, inter alia,
as ’'fruit syrup’, but shall be ,described as a ’'synthetic
syrup’, and sub-cl. (2) of cl. 11 therefore provides that if
any syrup which has to be described as a 'synthetic /syrup

by virtue of the provisions of sub-cl. (1) is put ~on the
mar ket , it would be necessary to describe it as a
"Synthetic’ product clearly and conspicuously. It is wth
the object of bringing it to the notice of the custoners at
large that the synthetic product does not contain the
mnimumfruit juice prescribed by the Fruit-Order that sub-
cl. (2) inposes an obligation that whoever puts t he
synthetic product in the market shall mark it with a |abe

"Synthetic® and no attenpt would be nmade to describe the
product as though it was a fruit product. That is why a
specific provision is nmade by sub-cl. (2) that neither the
word "Fruit" shall be used in describing such a product, nor
will it bear a |label which carries the picture of any fruit.
Fromthis provision aerated waters are exenpted, because it
was thought that no customer would ever mistake aerated
water for fruit juice. Now, if we bear in mnd this schene
of clause 11, it is difficult to see where the inconsistency
lies between <cl. 11 and the definition of a ’'synthetic
beverage’ as prescribed by cl. 2(k). The definition of
synthetic beverage indicates that it is a beverage which
contains no fruit juice, and clause 11 which contains a
positive provision that beverages
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containing less than 25 per cent fruit juice should be shown
as a ’'synthetic’ product. The definition of ’'synthetic
beverage’ cannot be said to conflict with the requirenent
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that the products falling under cl. 11(2) should be sold as
"synthetic’ products. Besides, <clause 1 1 contains a
positive provision and the wvalidity of the nmandat ory
requirements of cl. 11 cannot be said to be inpaired by any
al  eged inconsistency between the said provision and the
definition of ’'synthetic beverage prescribed by cl. 2 (k)
of the Fruit Order.

The | ast contention which M. Pathak urged before us is that
the inmpugned order is invalid, because it affects the
appel l ants’ trade-mark right. It is not easy to appreciate
this argument. W have already held that the Act and the
Fruit Order issued by the Central CGovernnent by virtue of
its powers conferred by 's. 3(1) of the Act are valid. | f
that be so, the inpugned order which is fully justified by
the provisions of the'Act and the Fruit Oder cannot be
chal | enged as being invalid. . The conclusion that the Act
and the Fruit O.der issued under it are constitutionally
valid proceeds on the basis that the restrictions inposed by
them are reasonabl e and in the interests of general public.
What the inpugned order purports to do is to require the
appel lants  to conmply w.th the reasonable restrictions
i mpposed by the Fruit Order.  The fact that incidentally
conpliance with Fruit Oder may tend to affect their trade-
mark right cannot, i'n our opinion, render the inpugned order
i nval id. In this connection, it is necessary to bear in
mnd that appellant’' No. | would not be justified in con-
tending that the registered trade-mark which is wusually
intended to distinguish one manufactured ‘article from
another can be wused by it even though it is |likely to
m slead the customers, or its use would nean a breach of
sonme other |aw. Besides, it is significant. that the
i mpugned order does not really conpel ~ the “appellants to
change their trade-mark. |If the appellants desire that the
Sharbat in question should be put on the nmarket ' wthout
conplying with the requirenents of clause 1 1 ( 1 ), all
that they to do is to conply with cl. 1 1 (2) of the Fruit

O der. In the process of conplying with cl. 1 1 /(2), if
their trade-mark right is likely to be affected, that  would
not render the inmpugned order  invalid, because t he

restriction which is sought to be enforced against them is
found to be reasonable and in the interests of the general
public. Besides, we would like to add that if the
appel l ants wanted to urge this point seriously, they ~should
have placed before the Court nore material in respect ~ of
their alleged trade-mark right. The appellants had alleged
intheir wit petition that they are putting the
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Sharbat on the market as a nedicinal product. 'In that case,
they may cl ai m exenption by conmplying with cl. 16 (i) (c) of
the Fruit Order. W are, therefore satisfied that the

Punj ab Hi gh Court was right in holding that no case had been
made out by the appellants for quashing the inpugned order

Before we part with this appeal, we would like to refer to
one unfortunate aspect of the present proceedings. W have
already indicated that the present wit petition was filed
by the appellants in the Punjab H gh Court on May 18, 1957,
and it was finally decided on January 13, 1964. It is very
much to be regretted that the final disposal of this wit
petition should have taken such an unusually I|ong period.
The appellants have been agitating this matter since 1957
and as a result of the long duration of the present wit
petition in the H gh Court, they have had the benefit of the
stay order all this tinme, though ultimately it was found
that there was no substance in the petition. It is hardly
necessary to add that wit petitions in which orders of stay
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and i njunction are passed, should be deci ded as
expeditiously as possible. That is why when it cane to the
notice of this Court that this wit petition has taken an
unusually long period in the High Court, we directed that it
should be set down for hearing within a fortnight after it
was brought to us on a notice of notion for stay.

The result is, the appeal fails and is dismssed with costs.
Appeal dism ssed.
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