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1. Thi s appeal by special |eave arises out of the follow ng
facts.
2. The Syndi cate Bank, the appellant herein, sanctioned

various credit limts to the respondent No.1l conpany
including an overdraft limt of Rs.1,00,000/- and working
capital termloan of Rs.1,00,000/- on certain prescribed
conditions. These |loans were granted after cancellation of the
earlier limts with a viewto nurse respondent No.1 which was
a sick unit. In order to secure the advance, the Managi ng
Director of respondent No.1, that is respondent No.2 and the
other Directors executed several documents as securities and
respondent No.2 al so nortgaged his property to the Bank as a
col lateral security. As the respondent No.1l defaulted in the
repaynent of the loan, the Bank filed a suit for recovery
(O S.No.732/1987) in the Trichur Cvil Court seeking a decree
for Rs.1,19,832.63 with interest @12.5% per annumin the
Term Loan Account and Rs.2,09,120.75 in the Overdraft
Account with interest @ 16% per annum conpounded
quarterly. The followi ng issues were franed in the suit:
1) What is the correct ampunt that is due to the
Plaintiff?

2) \Wether the defendants are entitled to the benefit of
the direction given by the Reserve Bank of |ndia on
sick units?

3) VWhat is the correct rate of interest?
4) Rel i efs and costs.
3. The trial court observed that the Bank had not been

harsh or arbitrary in dealing with the defendants and that it
appeared that the defendants were not prepared to repay the

| oan despite the agreenents that had been executed. It was

al so observed that the defendants were not entitled to the
benefit of any schenme framed for the rehabilitation of sick
units which had been formul ated by the Reserve Bank of

India. The suit was accordingly decreed on 9th April 1990 and
the defendants were given a year’s tine for paynment. No
appeal was filed against this judgnment with the result that it
attained finality. An application for execution of the decree
(EP No. 819/1991) was filed by the Bank on 20th Decenber

1991 and while the matter was still pending, the judgnent-
debtors (the defendants in the above suit) filed civil suit
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(No. 1340/ 1993) for injunction seeking an order prohibiting the
execution of the decree rendered in O S. No.732/1987 all eging
that it was a nullity. The Bank contested the suit which was
ultimately di smssed by Judgnent & Order dated 1st March

1996 and as no appeal was filed thereagainst, this decision too
attained finality. In April 1993, the judgnment-debtors also
filed a Pauper Petition (No. 19/1993) in the Sub-Court,

Tri chur cl ai m ng damages of about Rs.30/- lacs fromthe Bank
with 18% and 100% ex-grati a payment on several grounds.

This suit was disnissed for non-prosecution on 15th Novenber
1995 and an application for its restoration was al so di sm ssed
on 6th June 1997. As no further proceedi ngs were taken by

the judgnent-debtors, these orders attained finality as well. It
appears that while this spate of litigation was continuing, the
j udgrent - debtor filed various objections (during the year
1994-97) in E.P.No.819/1991 alleging that the decree was not
execut abl e, and anobngst others, two objection petitions being
E. A. No. 847/1997 and 1197/ 1997 were filed clamng the
protection and benefits avail abl e under section 22(1) of the

Si ck I ndustrial Conpani es (Special Provisions) Act, 1985
(hereinafter called "SICA") and under section 18FH of the

I ndustries Devel opnment and Regul ation Act, 1951 (hereinafter
called the "Regulation Act") praying that the execution

proceedi ngs be kept in abeyance till such tine the proceedi ngs
initiated by the Governnent of Kerala for the revival of the unit
were going on. It appears that while the objections were

pendi ng, the nortgaged property of judgnent-debtor No.2 was
sold in auction by the executing court for a sumof Rs.3.50
 acs which was deposited in Court and |later released to the
Bank and the sale was also confirmed and possessi on of the
property handed over to Antony the auction purchaser. Vide
order dated 21st July 1998 the execution application

Nos. 847/ 1997 and 1197/97 were di snmissed. This order was
chal | enged by the respondent Nos.1l and 2, the origina

def endants, by way of CRP No.2315/1998 alleging that the
execution proceedi ngs ought to have been stayed pending the
deci si on of the proceedi ngs under 'section 18 FH of the
Regul ati on Act and section 22 of SICA. The respondent No.1
Conpany also filed a wit petition . on 7th April 2000 under
Article 226 of the Constitution of I'ndia (No. O P.11862 of
2000) in the Kerala H gh Court agai nst the Governnent of
Keral a, the Keral a Financi al Corporation, the Syndicate Bank
and Antony the auction purchaser alleging that the judgnment-
debtors’ unit had been rendered sick on account of the
arbitrary actions of the Bank and the Kerala Financia
Corporation and that the proceedings in O S.. 732/ 1987 were

wi t hout jurisdiction and, therefore, null and void and
consequently the decree in EP 819/1991 too was not
enforceable. The Cvil Revision and the Cvil Wit Petition were
heard together and both were all owed vide order dated 11th
April, 2001 with the H gh Court observing that though the
benefits of section 18FH of the Regul ation Act and section 22
of the SICA were not available to the judgment-debtor but they
were entitled to succeed on other issues and concl uded that:

"The petitioner has filed CRP
2315/ 98 chal | engi ng the common order passed
by the execution court in E A 847/97 and
E. A 1197/97 in E.P.819/91 in O S. 732/ 87.
The petitioner was the judgnent debtor in
0. S.732/87, a suit instituted by the present 3rd
respondent bank for realization of the entire
arrears due fromthe petitioner. The decree
hol der filed E P.819/91 and the property and
the residential building belonging to the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 5

Managi ng Director of the conpany placed as
security was sold in auction for an anount of
Rs.3.5 lakhs. The petition filed by the petitioner
for setting aside the sale was al so dism ssed.
Later the petitioner filed E. A 847/97 and

E. A.1197/97 u/s 18FH of the IDR Act sec. 22 of
the SICA and Sec. 151 CPC for annulling the

court sale and also for staying further execution
proceedi ngs. Both the petitions were dism ssed
by the execution court. | have already found
that sec.22 of SICA or sec.18FH of the IDR Act
have any application in the present case and as
such the above order dismssing E A 847/97

and E. A 1197/97 has only to be upheld in the
ordinary course. As the suit was instituted and
proceeded in collusion with the KFC and as

both the above financial institutions have
agreed before the 1st respondent for the reviva
of the'industry granting concessions and
packages ‘(as evident fromext.P.24), | think it
just and proper to set aside the sale of the
property of the Managi ng Director of the
conpany in execution of the decree in

0 S.732/87. |In fact the KFC was strangul ating
the industry from one side where as the Bank
was doi ng the sane thing on the Managi ng
Director of the conpany fromthe other side

whi ch was shocking to judicial conscience. In
the above circunmstances for the ends of justice
this court is constrained to interfere and to
undo the injustice caused to the petitioner and
to save both the industry and the Managing
Director of the industry by setting aside the
order of taking over the industry and the court
sal e of the property. The entire anpunt
deposited by the 4th respondent towards price of
the auctioned property wth 5%o0of the above
amount and interest at 6% fromthe date of

deposit till return shall be paid by the 3rd
respondent bank to the 4th respondent.  The
bank al so will have to consider the grant of

interest holiday for the period during which the
i ndustry had been under the possession of the
KFC in pursuance to the take over. Hence for

the proper adm nistration of justice, | think it
proper to set aside the court sale and to allow
C. R P.2315/98."

4, As the order dated 11th April 2001 was a conprehensive
one, taking within its anmbit the Cvil Revision as well as the
Wit Petition, two LPAs, one by the Bank and the other by the

j udgrent - debtor, were filed and are pending in the Keral a

Hi gh Court against the order in the wit petition whereas the
present appeal has been filed by the Bank agai nst the order in
the G vil Revision.

5. M. A B.Dal, the | earned senior counsel for the appell ant
has pointed out that the High Court had overstepped its
jurisdiction as after giving a positive finding that the
respondent was not entitled to any relief under section 22 of
the SICA or under section 18 FH of the Regul ation Act, it had
virtually set aside all the effective orders of the Cvil Courts
whi ch had been made in favour of the appellant Bank and had
attained finality. It has further been pleaded that the further
direction of the High Court as to the entitlenment of the
respondent to the benefit of the re-settl enent schemes for
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revival was not the issue before it as the executing court or the
Hi gh Court could not go beyond the decree itself and hold that
the suit which had | ed the decree was bad having been filed in
collusion with one or the other party. Respondent No.2
appearing in person has, however, argued that the H gh Court
had proceeded on the basis that the respondent had been
gravely wonged by the Bank and the Keral a Fi nanci a
Corporation and has also subnmtted a | arge nunber of

docunents in support of this subm ssion. He has also pointed
out that the State CGovernnent had taken steps towards the
revival of his unit and as such, there was no justification in
interfering with the order of the Hi gh Court.

6. Before we go to the issues raised, we reproduce here the
final directions of the H gh Court:
"1, The order of the 2nd respondent KFC

taki ng possession of -the industrial unit
New Look Rubbers (P) Ltd: (petitioner
conpany) is set aside-and the KFC is
directed to surrender possession of the

i ndustrial unit to the petitioner forthwth.

2. The 2nd respondent (KFC) shal
grant interest holiday for the period from
the date of taking possession of the

industry till it is handed over to the
petitioner.
3. The court sale of the property of the

Managi ng Director of the petitioner
conpany in pursuance to the decree in

Os 732/ 87 of Sub-Court, Trichur, shal
stand set aside and the3rd respondent

shall return the entire sale anbunt with a
sum equal to 5% of the above anopunt

and with 6% interest on the sal e anount
fromthe date of deposit till the date of
return to the 4th respondent.™

7. We are of the opinion that the H gh Court has clearly
overstepped its jurisdiction. The facts of the case show t hat
the appellant had filed civil suit O S.No.732/1987 agai nst-the
respondent for recovery of the suns advanced as | oan pl us
interest. This suit was decreed on 9th April 1990 with the
positive finding that there was no harsh or arbitrary behavi our
in the proceedi ngs agai nst the respondent. -~ Adm ttedly, no
appeal was filed against the judgnent dated 9th April 1990 and
it attained finality. The appellant Bank thereafter filed

E. P. No. 819/ 1991 for the realization of the decretal amunt on
whi ch the respondent filed O S. No.1430/93 praying that the
appel | ant Bank be injuncted from executing the decree in

O S. No. 732/1997. This suit too was dism ssed on 1st Apri

1996. Anot her Pauper Petition No. 19/1997 was filed by the
respondent cl ai m ng damages fromthe Bank and this too was

di smssed. Admittedly all these matters have attained finality.
Two sets of objections in execution petition, E A No.847/97
and E. A No.1197/97 had been filed with regard to the
applicability of section 22(1) of SICA and section 18 FH of the
Regul ation Act and in the neanwhile, the property nortgaged

was sold in execution of the decree. The aforesaid objection
petitions were dism ssed on 21st July 1998. It is against the
order in E.A No.1197/1997 that the present revision was

filed. We are therefore of the opinion that in the light of the
i ssues decided by the Civil Court in the various litigations
whi ch were allowed to become final and as the decree had

al ready been executed in as nmuch that the nortgaged property
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has been sold, the directions issued by the H gh Court are
clearly not warranted. We are also of the opinion that there

can be no objection to the revival of the respondent’s unit but
that is a matter between the respondent and the Keral a

Fi nanci al Corporation or other Governnental Agencies and

cannot in any manner affect the legal rights that have accrued
to the appellant as a consequence of a series of orders/
judgrments. We accordingly allow this appeal, set aside the
order of the High Court in so far as the decision in the G vi
Revi sion is concerned, but with the rider that should the
Covernment or its agencies choose to provide any succour to
the respondent they would be at liberty to do so, but wthout
in any manner affecting the rights or interest of the appellant
Bank. There will be no order as to costs.




