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KAPADI A, J.

These civil appeals are filed by the assessee under

Section 35-L of the Central Excise Act, 1944 (for short, "1944
Act") and are agai nst Final Oder No.3-7/2002-B dated
4.1.2002 in Appeal No.E/ 2042-2046/2001-B and Final Order

No. 120/ 04-B dated 19.1.04 in Appeal  No. E/1558/03-B

passed by CEGAT. By the inpugned orders CEGAT has

al | owed appeals filed by the Revenue. By the inmpugned
deci si on CEGAT has held that the process of swagi ng

undert aken by the assessee on swaging machi ne on duty paid
M5 tubes falling under Heading 73.06 of the Schedule to the
Central Excise and Tariff Act, 1985, amounts to "manufacture”
within the neaning of Section 2(f) of the 1944 Act.

2. For the sake of conveni ence we reproduce hereinbel ow
facts nmentioned in Civil Appeal Nos.3621-25 of 2002 (I ead
matter).

3 Ms. Prachi Industries is the small scaleunit. It buys

duty-paid M5 tubes fromits manufacturers. The said M5

tubes are classified under Heading 73.06 of the Schedule to

the Central Excise and Tariff Act, 1985 (for short, "1985 Act").
After receiving Ms tube fromthe nmanufacturers, the assessee
cuts the same into requisite lengths. The cut MS tube is
thereafter put in the swaging machine in which dies are fitted
which inparts "folds" to the flat surface of the M tube/pipe.

4, The short question which arises for determnation in this
batch of civil appeals is :

"Whet her swagi ng constitutes manufacture in terns

of Section 2(f) of the 1944 Act?"

5. At the outset, it may be reiterated that M5 tubes bought
by the assessee fromits manufacturers falls under Headi ng
73.06 and the Revenue seeks to demand duty once again

under the same heading by treating the process of swagi ng as
"manuf acture". Accordingly, we quote hereinbel ow Chapter
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Note 3 in Chapter 73 which covers "Articles of Iron and
Steel "

“I'n relation to pipes and tubes of heading

Nos. 73. 04, 73.05 and 73.06, the process of draw ng

or redraw ng shall anpbunt to 'manufacture’.”

6. We quot e herei nbel ow the Heading 73.06 which reads as
fol |l ows:

Headi ng
No

Sub-
headi ng
No.
Description of goods
Rat e of
Duty
(1)

(2)

(3)

(4)

73. 06

O her tubes, pipes and hol | ow
profiles (for exanple, open
seam or wel ded, riveted or
simlarly closed), of iron or
st ee

7306. 10
O iron
15%

7306. 90
O her
15%

7. W al so quote hereinbel ow the distinction between "tubes
and pipes" and "hollow profiles" as indicated-in HSN, Vol.3,
whi ch reads as under

"Tubes and pi pes

Concentric holl ow products, of uniformcross-

section with only one enclosed void along their whole

l ength, having their inner and outer surfaces of the sane
form Still tubes are mainly of circular, oval, rectangul ar
(including square) cross-sections but in addition my

i nclude equilateral triangular and other regul ar| convex

pol ygonal cross-sections\005.

Hol | ow profiles

Hol | ow products not conforming to the above definition
and mainly those not having their inner and outer
surfaces of the sane form™"

(enphasi s suppli ed)

8. At the outset we may clarify that our judgnent in this
case is based on interpretation of the word "manufacture” as
defined in Section 2(f) of 1944 Act. Wth the introduction of
1985 Act, the definition of "manufacture" has been substituted
to include "any process \026 incidental or ancillary to the
conpl etion of a manufactured product". Therefore, on

anal yzing Section 2(f), it becomes clear that the word "process"




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

nust be in relation to manufacture. By this definition, it is
nmade cl ear that the process nust be incidental to the

conpl etion of the manufactured product. 1In other words,

i nci dental process must be an integral part of nanufacture
resulting in a finished product which has to be of a different
physi cal shape, size and use. The said process mnmust inmpart a
change of lasting character to the original product or raw
material. After the process, a new finished product nust cone
into existence. It conmes into existence only when it acquires a
di stingui shabl e identity. For exanmple, in the case of bl ending
of ore what emerges after the process of blending is an ore but
of different type. Once the process anpbunts to nmanufacture,
the fact that the goods belong to the sane entry woul d not be
relevant. |In the present case, the swagi ng nmachi ne contains
dies of different sizes and patterns. Swaging is a process

whi ch inparts a change of lasting character to the plane M5

pi pe or tube by use of dies which exists in the nachine. After
the process of swaging the identity of the plane Ms pipe or
tube undergoes a change both interns of form shape and

user.

9. According to Production Technol ogy, Metal Forming is a
manuf act uri ng process by which the size or shape of plane

pi pe or tube is changed by the application of forces that
produce stress in the part of tube or pipe which is greater than
the yield strength and less than the fracture strength of the
material. The applied forces may be conpressive, bending,
sharing or a conbination of all. In Metal Forning the sheet
metal is strained beyond its yield point so that it takes a

per manent new shape which is retained for all tines. Mta

Form ng is one of the nost inportant of the manufacturing
processes. It is the fastest way to change the shape of the iron
pipe or tube. There are various types of Metal For m ng

Qperations. These Operations are performed on Presses and
Hamrers. They are al so perfornmed on rolls. Open and

cl osed-di e forging, coining, forward extrusion, enbossing,
swagi ng etc. are Form ng Operations performed on Presses
and Hammers.

10. According to Production Technol ogy by O P. Khanna,
Form ng Operation in which the dianeter of bars or tubes is
changed by repeated bl ows of shaped hamrers is called as

" Swagi ng".

11. It is inmportant to note that in the mechanics of Formng
Processes, the nechanics of rolling is different fromthe
nmechani cs of forging, which is different from nechanics of
drawi ng, which is different from nechanics of bendi ng and
which is different from nechani cs of extrusion. The shape
that is forned on the nmetal sheet depends upon the shape of
the punch and the shape of the die used to produce the

wor kpi ece. Dependi ng upon the nature of the desired
configuration, the fornmed shape may be devel oped over a
series of operations or it nay be sinultaneously formed. A

wi de variety of punches and dies are used in the swaging
machine. The dies are of different shapes, nanely, V-dies, W
dies, U-dies, rotary dies etc. The use of these dies would

| argel y depend upon the desired production rate and vol ure.

In rotary swaging the final shape is round because the dies
rotate around the workpiece while the operation is being

per f or med.

12. Swaging is a general termwhich is applied to a number
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of Metal Form ng Operations. Production Swagi ng

Qperations are comonly perforned on rotary swagi ng

machi nes. Swagi ng has proved to be an econoni cal -

producti on nmet hod for form ng shapes confined to a portion of
the total length of a given pipe or tube, by tapering, pointing,
reduci ng or sizing. Swaging process is also used for joining
and fastening operations. It is also used in assenbling two or
nore conponents by joining a bushing to a shaft, swagi ng of
rings onto wire for use as electrical connectors, and for
attaching fittings to tubes.

13. According to Dictionary of Technical Terms by F.S.
Crispin, the word "swage" is defined to nmean a formof die

used as an aid in form ng forged work. According to the said
Dictionary the word "profile" refers to an outline or contour
Swagi ng provides a pattern-or . contour, wth peaks and vall eys,
dependi ng upon the desired configuration. Therefore, even in
matter of classification, distinction is made between pipes and
tubes on one hand and hol |l ow profile on other hand.

14. Appl ying the above tests, we are of the viewthat the M5
tube/ pi pe after insertion in the swagi ng nachine receives
"folds" on a portion of the plane M tube/pipe dependi ng upon
the die in the swaging machine. 1t is the die which gives
accurate shape to the workpiece. |In the present case, the
assessee has assigned distinct code nunbers and distinct

desi gn nunbers for different shapes of profiles (pattern or
contours). This aspect has not been considered by the

adj udi cating authority which decided the matter in favour of

the assessee.

15. Appl ying the above tests in the context of Section 2(f) of
the 1944 Act, we are of the viewthat in the present case the
rotary swagi ng machine with different dies therein inparts a
change of lasting character to the plane pipe or tube by use of
dies. That, a workpiece having a di'stinguishable identity

cones into being depending on the shape of the die and the

punch used. On facts, we find that after undergoing the

swagi ng process a workpi ece of a different shape and user

enmerges and, therefore, in our view, the process of swagi ng
amounts to manufacture under Section 2(f).

16. Bef ore concludi ng, we may nention that M pl ane

pi pe/tube can carry water to the overhead tank whereas the
wor kpi ece produced in the present case is useful as a
decorative itemor as an itemwhich provides a strong grip in
the case of auto-rickshaw. Therefore, in our view a

di stinguishable identity is acquired of a |asting character
inmparted to a plane M5 pipe/tube by use of dies and presses.

17. In the case of Bharat Forge & Press Industries (P) Ltd.
V. Collector of Central Excise \026 1990 (45) E.L.T. 525 (SO
this Court held that a mere change in length, size or shape
does not bring into existence a new product and the sane is

not dutiable. Merely because the good(s) after processing
beconmes different comercial combdity or having a distinct
nane, would not result in any change in excise classification if
they continue to be goods of sane specie. This court held that
pi pe fittings made out of pipes and tubes continued to be

pi pes and tubes. In our view, the judgnent of this Court in
Bharat Forge (supra) has no application. 1In this case, we are
not concerned with pipe fittings. |In this case, the assessee is

carrying out the process by which shape of the M pipe
changes and what enmerges is a workpi ece (desired
configuration) after passing through swagi ng machi ne. That,
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after going through the swagi ng machi ne what energes is a
profile of a workpiece.

18. Accordi ng to Chanbers Science and Technol ogy

Dictionary the word "profiling" means producing the profile of
a die or other workpiece, with a grinding machine or a mlling
machi ne, incorporating a tracing nmechanism |In the present
case, we are concerned with rotary swagi ng nmachi ne which is
based on rotary hanmmering process. The inportant thing to

be noted is that the die is an inportant segnent of that
machi ne and that is why in the present case, as stated above,
the assessee has been assigning different, distinct code/design
nunbers for different shapes/types of hollow profile (See: page
132, Vol. 11, of the Civil Appeal paper book).

19. Bef ore us, it has been urged that in any event the
assessee is entitled to the benefit of CENVAT credit and SSI
exenption. Thi s point was not raised by the assessee before

the Tribunal. ~ However, we make it clear that we express no
opi nion.on the entitlenent of the assessee in that regard.
However, our order will not preclude the assessee from naki ng

the claimfor such entitlement in accordance with | aw

20. Bef ore concluding we may clarify that the judgnent of
this Court in case /of H ndustan Poles Corpn. V.

Conmi ssi oner of Central Excise, Calcutta - 2006 (4) SCC

85 has no application to the facts of ‘the present case. 1In the
case of H ndustan Poles (supra) the question which arose for
determ nati on before this Court was : whether joining of duty-
pai d pi pes of different diameters by the assessee by wel di ng
woul d anmount to manufacture. 1t was held that even after

wel ding there is no change in the basic-identity or origina
character of M5 wel ded pipes so as to nake the sane a

mar ket abl e product. It is inportant to note that in that matter
the original itemwas M5 wel ded pipes.” It was a case of
connecting duty-paid pipes of different dianeters. It was not

the case where "folds" were to be(inparted on to the plane M
pi pes which is the case herein. ‘Further, in H ndustan Pol es
(supra) swagi ng nmachi nes were used. - However, various
functions are performed by swagi ng machines, welding is one
of them |In nunerous cases swagi hg machi nes are used by

whi ch the sizes of two pipes are wel ded through that machine.
However, welding is not the only function of swagi ng nmachine.
I mparting of folds on to the plane pipes through the swagi ng
machi ne contai ning dies of different shapes and sizes is the
ot her function of that nachine. That function was not for
consi deration in the case of H ndustan Pol es (supra).
Therefore, that judgnment has no application to the facts of the
present case.

21. Accordingly, the above civil appeals filed by the assessee
are disnmissed with no order as to costs.




