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1. Leave granted.

2. This appeal by way of special |eave petition is directed against the
judgnent dated 4.5.2005 of the Del hi High Court in Wit Petition (Crl.) No.
1362 of 2002. The appellants are the Union of India and the detaining
authority. The Joint Secretary, Governnment of India issued the order of
detention under Section 3(1) of the Conservation of Forei gn Exchange and
Preventi on of Snuggling Activities Act, 1974 (hereinafter referred to as
"the COFEPOSA Act") on 14.6.2002. The said order of detention was served
upon the sol e respondent _on 5.9.2002. The grounds of detention were set
out in the backdrop of the detailed factual matrix  which were made
avai |l abl e to the detaining authority about various alleged oni ssions,

m sdecl arati on and conceal nent etc. which according to the detaining
authority amounted to smuggling of goods wi thin the neaning of the

provi sions of the COFEPCSA Act. W are not required to notice the details
of the grounds of detention for the purposes of disposal of this appeal

3. The respondent through his brother filed the wit petition in Del hi High
Court on 21.11.2002 assailing the legality of the order of detention on
various grounds. The only ground on which the wit petition'was pressed
and di sposed of relates to non-consideration of the representation dated
01.10.2002 submtted to the Central Governnent by the detenu. |t was
contended t hat non-consideration of the said representation vitiated the
order of detention being violative of the protection granted under Article
22 (5) of the Constitution of India. The H gh Court, by the inpugned
judgrment, allowed the wit petition holding that there has been a failure
on the part of the Central Governnent in considering the representation of
the detenu. The order of the Hi gh Court, however, is not clear and it nay
be useful to notice the operative portion thereof which reads as under

"In view of the foregoing discussion, it is held that there has been a
failure on the part of respondents to consider within a reasonable time
the representation of the petitioner sent vide dated 27.9.2002, by the
Central Covernment as required in ternms of Section 11 of the COFEPOCSA
thereby vitiating the detention order dated 14.6.2002 which had been
rendered otiose. Held accordingly. As the period of detention is already
over and the petitioner is not under detention no direction for rel ease of
the petitioner are required to be given."

4. W may at the outset state that in view of the fact the period of
detention cane to end by afflux of tinme and the detenu had al ready been
rel eased on 4.9.2003 the High Court could have sinply disposed of the wit
petition without going into the legality of the order of detention. The
respondent appears to have pressed the wit petition in order to avoid
further proceedi ngs under the Smuggl ers and Forei gn Exchange Mani pul at ors
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(Forfeiture of Property) Act, 1976 (hereinafter referred to as "the
SAFEMA'). Be it noted Section 2 of the SAFEMA provi des that the provisions
of the Act shall apply inter alia to every person in respect of whom an
order of detention has been made under the COFEPOSA Act provided that such
order of detention has not been set aside by a court of conpetent
jurisdiction.

5. M. Anmarendra Sharan, |earned Additional Solicitor General appearing
for the appellants submtted that the H gh Court comritted gross error in
gquashi ng the detention order dated 14.6.2002 with its [ aconic observation
"stands vitiated". By virtue of the inpugned judgnment and order of the

Hi gh Court the appellants are prevented to proceed further in the matter
under the SAFEMA. Learned Additional Solicitor General further contended
that assuming without adnmitting even if the representation of the
respondent was not considered and di sposed of within a reasonable tine,
only the continued detention of the detenu nay be vitiated and the
original detention order cannot-be declared void ab initio.

6. Dr. Abhishek M Singhvi, |earned Senior Counsel appearing for the
respondent whil e countering the subm ssions of the | earned Addl. Solicitor
General contended that the H gh Court was fully justified in quashing the
very order of detention.” It was further subnmitted that the right to nake
representati on against the order of detention is conferred upon the detenu
under Article 22 (5) of the Constitution of India and its non-consideration
vitiates the very order of detention. The concept of continued detention
woul d be applicable only in cases where there has been a decl arati on nmade
under Section 9 of the Act extending the period of detention without
obt ai ni ng the opinion of the Advi sory Board.

7. W have carefully considered the rival subm ssions and scrutinized the
i mpugned judgnent of the Del hi  H gh Court and the conclusion arrived at in
the sai d judgnent.

8. It is so well settled and needs no re-statenent that the right to make a
representati on against the order of detention is the nost cherished and
val uabl e right conferred upon a detenue under Article 22(5) of the
Constitution of India and if there has been any infraction of such right
the detenu is entitled to be rel eased. Construing 'the provisions of
Article 22 (5) this Court in nore than one decision explained that the
right of a person detained to nake a representation agai nst the order of
detention is a conprehensive one. |t conprehends that the person detained
has the right to make a representation not only to the officer who made the
order of detention but as well as to the State Government and the Centra
CGovernment who are conpetent to revoke the order of detention. Under
Section 3 of the COFEPOSA Act an order of detention can be made by: (i)
the Central Covernment; or (ii) an officer specially empowered by the
Central CGovernment; or (iii) the State CGovernment; or (iv) an officer
specially enpowered by the State Government. Section 11 of the COFEPCSA
Act in clear terns provides for revocation of detention order by
authorities other than the authority which has nade the order. Under
clause (b) of sub-section (1) an order made by an- officer specially
enpowered by the Central Governnent or an order made by the State
Government can be revoked by the Central Covernment. ' This means that the
Central CGovernment has the power to revoke the order nade by an officer
specially enpowered by the Central Government. W do not find any
difficulty whatsoever to hold that every person detained under the

provi sions of the COFEPOCSA Act has a right to make a representation to
the Central CGovernment which is required to be considered and di sposed of
as expeditiously as possible.[See: Kam esh Kumar |shwardas Patel v. Union
of India, [1995] 4 SCC 51]. This Court in Kanml esh Kumar | shwardas
Patel’s case (supra) while considering the effect of non-consideration of
a representation of the person detained by the officer nmaking the order of
detenti on observed thus:

"On that basis it has to be held that since there was a deni al of the
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constitutional safeguard provided to the detenu under Article 22 (5) of the
Constitution on account of the failure on the part of the officer who had
made the order of detention to independently consider the representation
submitted by the detenu against his detention and to take a decision on
the said representation the further detention of the detenu Ishwardas
Bechardas Patel is rendered illegal."”

In the sanme analogy it nust be held that the failure on the part of the
Central CGovernment to independently consider the representation submitted
by the detenu against his detention renders further detention of the
detenu illegal. The initial order of detention passed under Section 3 (1)
of the COFEPCSA Act does not get vitiated. The very order of detention
passed under Section 3 (1) of the COFEPCSA Act cannot be declared void ab
initio. It is unnecessary to nmultiply authorities in support of our
conclusion. |In Meena Jayendra Thakur v. Union of India, [1999] 8 SCC 177
this Court relying on the judgment rendered by the Constitution Bench in
Kal esh Kurmar |shwardas Patel (supra) held:

"the authority issuing a declaration under Section 9 of the COFEPOSA Act
nmust inti'mate the detenu that he has the right of opportunity to represent
to the declaring authority and non-intimation of the same infringes upon
the constitutional right of the detenu to nake a representati on under
Article 22 (5) and, therefore, the notification issued under Section 9 (1)
becones invalid and the continued detention pursuant to such declaration
and the opinion of 'the Advisory Board within the extended period as well
as the confirmation by the State Governnent « are vitiated."

9. The Court further proceeded to consider the question as to whether the
initial order of detention issued under Section 3 (1) of the COFEPOSA Act
can be held to be ab.initio void on the ground that the authority issuing
decl arati on under Section 9 of the COFEPOSA Act failed to intimate the
detenu of his right to represent to the declaring authority. This Court
after elaborate consideration of the matter hel d:

"The infraction of the constitutional right to nake a representation or
the opinion of the Advisory Board and the order of detention not being nade
within the period prescribed under | aw does not get into the satisfaction
of the detaining authority while naking an order of detention under Section
3 (1) of the COFEPCSA Act. If the detaining authority on the basis of the
materials before himdid arrive at his satisfaction with regard to the
necessity for passing an order of detention and the order is passed
thereafter, the same cannot be held to be void because of a subsequent
infraction of the detenu’s right or of non-conpliance with the procedure
prescri bed under law. On such infraction and for non-conpliance with the
procedure prescribed under |law, the further detention becones illegal.  But
it does not affect the validity of the order of detention itself issued
under Section 3 (1) of the Act by the detaining authority." (enphasis
added)

10. In our considered opinion the decision of this Court in Meena Jayendra
Thakur (supra) is an authority for the proposition-that an order of
detention passed by the detaining authority on the basis of material made
available for its consideration and at its satisfaction does not get
vitiated because of a subsequent infraction of the detenu' s right' to nmake
a representation and its disposal by the authorities. W are unable to
agree with the subm ssion of Dr. Singhvi, learned Sr. Counsel for the
respondent .

11. In Rajammal v. State of Tami| Nadu & Anr., [1999] 1 SCC 417 there was a
delay in considering the representati on made by the detenu therein and the
Court cane to the conclusion that the delay from9.2.1998 to 14.2. 1998
remai ned unexpl ai ned and "such unexpl ai ned del ay has vitiated further
detention of the detenu. The corollary thereof is that further detention
must necessarily be disallowed.” This Court accordingly directed the
detenu to be set at large. The order of detention as such was not quashed.
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12. In Snt. Santosh Anand v. Union of India & Os. [1981] 2 SCC 420 one
Mangat Ram Anand was detai ned under the order dated April 3, 1979 issued
under Section 3 (1) of the COFEPCSA Act . On April 20, 1979 a
representati on was made to the detaining authority ( Chief Secretary) by
the detenu against the order of detention. On 24.5.1979 the detenu was
inforned that his representation has been considered by the Adm nistrator,
Del hi and had been rejected. In the wit petition filed on behalf of the
detenu it was contended that detenu's representation ought to have
considered by the detaining authority itself, nanely, by the Chief
Secretary but the sane had been straight away considered by the

Admi ni strator, who under Section 2 (f) of the COFEPCSA Act was the State
Government for the Union Territory, thus depriving the detenu of his renedy
to approach the Admi nistrator as a higher authority after the rejection of
his representation by the detaining authority. This Court came to the
concl usion that the representation was not rejected by the detaining
authority and as such constitutional safeguard under Article 22 (5) cannot
be said to have been strictly observed or conplied with but this Court did
not quash the detention order dated April 3, 1979 but held "the continued
detention of the detenu was clearly illegal and deserves to be quashed and
the detenu be released forthwith:"

13. In the instant case the representation dated 1.10.2002 has been

consi dered by the Secretary, CGovernnent of India on behalf of the Centra
Government and rejected the sane on 30.1.2003 whereas the wit petition
chal | engi ng the detention order had been filed as far back as on
25.11.2002. The bel ated consideration of the representation does not
satisfy the constitutional requirement as provided for under Article 22 (5)
of the Constitution. The Hi gh Court at the npbst could have made such

decl arati on and di sposed of the wit petition requiring no further

adj udi cation i nasnuch as the respondent was already rel eased on 4.9.2003.
The High Court in our considered opinion conmtted grave error in declaring
the detention order dated 14.6.2002 to be vitiated. The detention order
dated 14.6.2002 passed at the satisfaction of the detaining authority on
the basis of the material available in no manner gets vitiated for the
reason of non-consideration of the representation dated 1.10.2002 made by
the respondent to the Central Governnent. The Central Governnent’s

i naction in considering the representation of the respondent undoubtedly
amounts to infringenment of guaranteed right of the detenu but does not
render initial order of detention void-ab initio. The initial decisionis
not ultra vires and, therefore, required no interference by the H gh Court
in exercise of its jurisdiction under Article 226 of the Constitution of

I ndi a.

14. For the aforesaid reasons we are of the viewthat the H gh Court
conmitted grave error in quashing the order of detention dated 14.6.2002.
We accordingly declare that there are no | egal inpedinent to proceed

agai nst the respondent under the provisions of the Smugglers and Foreign
Exchange Mani pul ators (Forfeiture of Property) Act, 1976.

15. The appeal is accordingly allowed with no order-as to costs.




