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Constitution (Seventeenth Arendnent) Act, 1964-Validity of:

HEADNOTE

In 1951, several State legislative neasures passed for
giving effect to a policy of agrarian reformfaced a serious
challenge in the Courts. |In order to assist| the State
Legi slatures to give effect to the policy, Arts. 31A and 31B
wer e added to the Constitution by t he Constitution
(First. Amendment) Act, 1951. Article 31B provi ded that none
of the Acts specified in the Nnth Schedule to the
Constitution shall be deemed to be void or ever to  have
become void. In 1.955, by the Constitution- (Fourth Amend
nment) Act, Art. 31A was anended. Not wi t hst andi ng those
anmendnments sone | egislative neasures adopted by different
States for giving effect to the policy were effectively
chall enged. |In order to save the validity of those Acts as
well as of other Acts which were likely to be struck down,
Parliament enacted the Constitution (Seventeenth Amendnent),
Act 1964, by which Art. 31A was again anended and 44 Acts,
were added to the Ninth Schedule. The petitioners in the
Wit Petitions in Suprene Court, and interveners, were
persons affected by one or other of those Acts. They
contended that none of the Act by which they were affected
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could be saved because the Constitution (Sevent eenth
Amendnent) Act was constitutionally invalid. It was urged
that : (i) Since the powers prescribed by Art. 226, which is
in Chapter V, Part VI of the Constitution, were likely to be
affected by Seventeenth Amendnent, the special procedure
laid down in the proviso to Art. 368, nanely’ requiring the
ratification by not less half the nunber of States, should
be followed; (ii) The decision in Sri Sankari Prasad Singh
Deo v. Union of India and State of Bihar, [1952] S.C R 89,
whi ch negatived such a contention when dealing wth the
First Amendnent , shoul d be reconsidered; (iii) The
Seventeenth Anmendment Act was a legislative neasure in
respect of |and and since Parlianment had no right to make a
law in respect of land, the Act was invalid and (iv) Since
the Act purported to set aside decisions of Court of
conpetent jurisdiction, it was unconstitutional

HELD (by P. B. Gajendragadkar C. J., Wanchoo, and Raghubar
Dayal JJ.) : (i) The main part of Art. 368 and its proviso
must on a reasonable construction be harnmonised wth each
other in the sense that the scope and effect of either of
t hem shoul d not be allowed to be unduly reduced or enl arged.
Such a construction requires that if amendnment of the
fundanental rights is to make a substantial inroad on the
H gh Court’s powers under Art. 226, it would becone
necessary to consi der whether the proviso to Art. 368 would

cover such a case. |If the effect is indirect, incidental or
otherwise of an insignificant order the proviso may not
apply. In dealing Wth such a question, the test to be
adopted is to find the pith and substance of 'the i npugned
Act . So tested it is clear that the Constitution

(Seventeenth Anendnent) Act anends the fundanental rights
solely with the object of renpoving obstacles in t he

ful filment of a socioeconomc policy. Its effect
934
on Art. 226 is incidental and insignificant. The Act

therefore falls under the substantive part of Art. 368 and
does not attract the proviso. [940 D-E, 941 B-E, 944 D-F]
(ii) On the contentions urged there was no justification for
reconsi dering Shankari Prasad case. [947 G H]

Though the Constitution is an organi c docunent intended to
serve as a guide to the solution of changing problens the
Court should be reluctant to accede to the suggestion that
its earlier decisions should be Iightheartedly reviewed and
departed from In such a case the test is + Is it
absolutely and essential that the question already decided
shoul d be reopened. The answer to the question would depend
on the nature of the infirmty alleged in the earlier
decision, its inport on public good and the walidity and
conpel ling character of the considerations urged in support
of the contrary view. It is therefore relevant and nmateria
to note that if the argunment urged by the petitioners were
to prevail, it would lead to the inevitable consequence that
the anmendrments of 1951 and 1955 and a ||arge number of
decisions dealing with the validity of the Acts in the Niunth
Schedul e woul d be exposed to serious jeopardy. [948 E--H
949 A- B]

(iii) Parliament in enacting the inpugned Act was not
maki ng any provision of |and-Legislation but was nerely
validating |and-Legislation already passed by the State
Legi slatures in that behalf. [945

(iv) The power conferred by Art. 368 on Parliament can be
exercised both prospectively and retrospectively. It is
open to Parlianent to validate | aws which have been decl ared
invalid by courts. [945 E-F]

(v) The power conferred by Art. 368, includes the power to
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take away the fundanental rights guaranteed by Part [1l. In
the context of the constitution it includes the power of
nodi fication, or changing the provisions, or even an
amendnent whi ch nmakes the said provisions inapplicable in
certain cases. The power to anend is a very wi de power and
cannot be controlled by the literal dictionary neaning of

the word "anend". The expression "anendnent of the
Constitution"” plainly and unanbi guously neans anendnment of
all the provisions of the Constitution. The words used in
the provi so unanbi guously indicate that the substantive part
of the Article applies to all the provisions of the

Constitution. [946 F; 947 A-B; 951 B

The word "law' in Art. 13(2) does not include a | aw passed
by Parlianent by virtue of its constituent power to anend
the Constitution. if the Constitution-makers had intended
that any future anendrment of the provisions in regard to
fundanental rights should be subject to Art. 13(2), they
woul d have taken the precaution of making a clear provision
in that behalf. It would not be reasonable to proceed on
the basis “that “the fundanental rights in Part 1Il were
i ntended to be finally and i mmutably settled and determn ned
once for all and were beyond the reach of any future
amendment . The Constitution-nmakers nust have anticipated
that in dealing Wth the socioeconom c problens which the
| egislatures may 'have to face from tinme to tine, the
concepts of publ it i nterest and ot her i mport ant
considerations nmay change and expand, and so, it is
legitimate to assune that the Constitution-makers knew that
Parliament should be competent to make anendnents in those
rights so as to neet the challenge of the problens which may
arise. The fundanental rights guaranteed by Part Il could
not have been intended to be eternal, inviolate and beyond
the reach of Art. 368 for, even if the powers to amend the
fundanental 'rights were not included in the Article,
Parliament ran by a suitable anendment of the Article take
those powers. [951 F-H, 954 F-H 955 E-G

Article 226 which confers on High Court the power to |issue
wits falls wunder the proviso to Art. 368, while Art. 32
which is itself a guaranteed fundamental right and enables a
citizen to nove the Suprene Court to

935
issue wits, fall wunder the main part —of the section
Parliament may consider whether the ananoly which is

apparent in the different nodes prescribed by Art. 368 for
amending Arts. 226 and 32 respectively,- should not be
renmedied by including Part 1l itself in the proviso. [956
E-@G

Sri Sankari Prasad Singh Deo v. Union of India and State of
Bi har, [1952] S.C.R 89, followed.

A K. Gopalan v. State of Madras, [1950] S.C.R 88 and 1In
re: The Del hi Laws Act, [1951] S.C R 747, referred-to.

(vi) It is not reasonable to suggest that, since the
i mpugned Act amends only Arts. 31A and 31B and adds severa
Acts to the Nnth Schedule it does not anend the provisions

of Part 11l but nmakes an i ndependent provision, and so,
cones within the scope of the proviso to Art. 368. | f
Parliament thought that instead of adopting the cunbersone
process of anending each relevant Article in Part 111, it

would be nore appropriate to add Arts. 31A and 31B, then
what Parliament did in 1951 has afforded a valid basis for
further amendnents in 1955 and in 1964. [946 B-E]

(vii) The fact that the Acts have been included in the
Ninth Schedule with a view to naking themvalid, does not-
mean that the Legislatures which passed the Acts have | ost
their competence to repeal or anend them Also, if a
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| egi sl ature anends any provision of any such Act, the
amended provision would not receive the protection of Art. 3
1B and its validity will be liable to be exanmined on the
merits. [956 A-(C

Per Hidayatullah and Miudhol kar JJ. Quaere (i) Whether the
word "law' in Art. 13(2) of the Constitution excludes an Act
of Parlianent anending the Constitution. [959 E-F;, 968 Q
(ii) Whether it is conmpetent to Parlianent to nake any
amendnment at all to Part Il of the Constitution. [961 F-G
968 (G

Per Midhol kar J. An anmendnent nade by resort to the first
part of Art. 368 could be struck down upon a ground such as
taking away the jurisdiction of Hi gh Courts under Art. 226
or of the Suprene Court under Art. 136 or that the effect of
t he amendnent is to curtail substantially, t hough
indirectly, the jurisdiction of the Hi gh Courts under Art.
226 or the Suprene Court under- Art. 136, and recourse had
not been had to the proviso to Art. 368. The question
whet her the amendnent was a col orabl e exerci se of power by
Parliament ~may be relevant for consideration in the |latter
ki nd of case. [969 D F]

The attack on the Seventeenth Anendnent Act was based on
grounds nost of which were the sanme as those urged and
rejected in the earlier case of Sankari Prasad Singh Deo wv.
Union of India and /' State of Bihar, [1952] S.C R 89, and on
sonme grounds whi ch are unsubstantial. No case has therefore
been nmde out by the petitioners either for the reconsi-
deration of that ‘'decision or for striking down the
Sevent eent h Amendnent . [963 FQ

The foll owing matters however were not considered in Sankari
Prasad’ s case and nerit consideration :-

(i) Were Legislation deals wth the anmendnent of a
provision of the Constitution, does it cease to be |aw
within the neaning of Art. 13(2) nerely because it has to be
passed by a special majority ? [964 B-C]

(ii) Where a challenge is made before the Court ' on the
ground that no amendnent to the Constitution had /in fact
been nmade or on the ground that it was not a /'valid
amendnment, would it not be the duty of the Court and ‘within
its power to exam ne the question and to pronounce upon it
since this is precisely what a Court is conpetent to do .in
regard to any other |aw? [964 F]

936

(iii) Is the statement in AL K CGopalan v. State  of
Madras, [1950] S.C.R 88 that the fundanental rights are the
m nimum rights reserved by the people to thensel ves, and
therefore unalterable, inconsistent with the statenent in In
re Delhi Laws Act, 1912 [1951] S.C R 747, that| Parlianent
has plenary powers of legislation ? [965 D E]

(iv) Whether making a change in the basic features of the
Constitution can be regarded nerely as an anendnent -or woul d
it be, ineffect, rewiting a part of the Constitution, and
if it is the latter, would it be within the purview of « Art.
368 ? [966 H, 967 A

(v) Upon the assunption that Parliament can anend Part 111
of the Constitution and was therefore conpetent to enact
Arts. 31A and 31B, as also to anmend the definition of
"estate", can Parlianment validate a State law dealing wth
land ? [968 H, 969 A

(vi) Could Parliament go to the extent it went when it
enacted the First Amendment and the N nth Schedul e and now
when it added 44 nore agrarian laws to it ? O, was
Parliament inconpetent to go, beyond enacting Art. 31A in
1950, and now, beyond anending the definition of "Estate" *?
[969 B-(C
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JUDGVENT:

ORIGA NAL JURISDICTION. Wit Petitions Nos. 31, 50, 52, 54,
81 and 82 of 1964.

Petitions under Art. 32 of the Constitution of India for the
enf orcenent of Fundanental Rights.

R Copal akri shnan, for the petitioners (in WP. Nos. 31
and

52 of 1964) .

G C. Kasliwal, Advocate-General, State of Rajasthan, K
K

Jain (for W. P. No. 31 of 1964 only) and R N  Sacht hey,
for the respondent (in W P. Nos. 31 and 52 of 1964).

C. K. Daphtary, Attorney-General and R H Dhebar, for the
Uni on of I ndi a.

M C. Setalvad, J.. B. Dadachanji, O C Mathur and
Ravi nder Narain, for intervener No. 1.

G S. Pathak, J. B. Dadachanji, O C. Mathur and Ravi nder
Narain, for intervener No. 2.

Di pak Dutta Chaudhuri and A. K. Nag, for the petitioners
(in W P. No. 50 of 1964).

B K. Khanna and R. N. -Sachthey, for the respondent (in

wW P. No. 50 1964).

S. K. Mehta, K L. Mehta, for the petitioners (in W P.
No. 54 of 1964).

B K. Khanna and R. N. Sachthey, for respondents Nos.1l to
3 (in W P. No. 54 of 1964).

R V. S. Mani, for the petitioners (in W P. Nos. 81 and
82 of 1964).

937

C K. Daphtary, Attorney-General, B: Sen-and R H. Dhebar
for respondent No. 1 (W P. No. 81 of 1964).

C K. Daphtary, Attorney-GCeneral, R K P. Shankardass and
R H  Dhebar, for respondent No. 1 (in W P. No. 82 of
1964).

N. Kri shnaswany Reddy, Advocate-General, State of Madras,
A Ranganadham Chetty and A. V. Rangam for respondent No.
2 (in W P. Nos. 81 and 82 1964).

K. S. Chawa and R V. S. Mani, for intervener No. 3.

The Judgnment of P. B. GAJENDRAGADKAR C. J., K., N WANCHOO
and RAGHUBAR DAYAL JJ. was delivered by GAJENDRAGADKAR C. J.
M H DAYATULLAH and J. R MJDHOLKAR JJ. delivered separate
j udgrent s.

Gaj endragadkar C.J. These six wit petitions which have been
filed under Art. 32 of the Constitution, seek to chall enge
the validity of the Constitution (17th Amendnent) Act, 1964.
The petitioners are affected by one or the other of the Acts
added to the 9th Schedule by the inpugned Act, and /'their
contention is that the inpugned Act being constitutionally
invalid, the validity of the Acts by which they are affected
cannot be saved. Sone other parties who are simlarly
affected by other Acts added to the 9th Schedule by the
i mpugned Act, have intervened at the hearing of these wit
petit ions, and they have joined the petitioners in
contending that the inpugned Act is invalid. The points
raised in the present proceedings have been elaborately
argued before us by M. Setalvad and M. Pathak for the
interveners and M. Mani for the petitioners. W have also
heard the Attorney General in reply.

The inpugned Act consists of three sections. The first
section gives its short title. Section 2(i) adds a proviso
to cl. (1) of Art. 31A after the existing proviso. Thi s
provi so reads thus
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"Provided further that where any | aw makes any
provision for the acquisition by the State of
any estate and where any |and conpri sed
therein is held by a person under his persona

cultivation, it shall not be lawmful for the
State to acquire any portion of such land as
is withinthe ceiling limt applicable to him
under any law for the time being in force or
any building or structure standing thereon or
appurtenant thereto, unless the law relating
to the acquisition of such land, building or
structure, provi des for paynent of
conpensation at a rate which shall not be |ess
than the nmarket val ue thereof".

938

Section 2 (ii) substitutes the followi ng sub-
clause for sub-cl. (a) of cl. (2) of Art.
31A: -

"(a) the expression "estate" shal I, in
relation to any local area, have the sane
meaning as that ~expression or its | oca

equi val ent- has in the existing lawrelating to
land tenuresin force in that area and shal
al so i'ncl ude-
(i) any jagir, inam or nuafi or ot her
simlar grant and in the States of Madras and
Keral a, any janmam right;
(ii) " any land held under ryotwari settlement;
(iii) any land held or let for purposes of
agriculture or for purposes ancillary thereto,
i ncluding- waste |land, forest land, ‘land for
pasture or sites of buildings and ot her
structures occupied by cultivators of |and,
agricultural |abourers and village artisans".
Section 3 anends the 9th Schedul'e by adding 44 entries to
it. That is the, nature of the provisions contained in the
i mpugned Anendnent Act.
In dealing with the question about the validity of the
i mpugned Act, it is necessary to consider the  scope and
effect of the provisions contained in Art. 368 of the
Constitution, because a large part of the controversy in the
present wit petitions turns upon the decision of the
guestion as to what the true scope and effect of Art. 368
is. Let us read Art. 368

" 368. An anendnent of this Constitution may
be initiated only by the introduction of a
Bill for the purpose in either House of
Parliament, and when the Bill is passed in

each House by a mmjority of the tota
nmenbershi p of that House and by a mpjority of
not less than two-thirds of the nenbers of

that House present and voting, it shall be
presented to the President for his assent and
upon such assent being given to the Bill, the

Constitution shall stand anmended in accordance
with the terns of the Bil

Provided that if such amendnent seeks to nake
any change in-

(a) Article 54, Article 55, Article 73,
Article 162 or Article 241, or

(b) Chapter IV of Part V, Chapter V of Part
VI, or Chapter 1 of Part X, or

939

(c) any of the Lists in the Sevent h
Schedul e, or
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(d) t he representation of St ates in

Parliament, or

(e) the provisions of this Article,

t he amendnment shall also require to be

ratified by the Legislatures of not |ess than

one-half of the States by resolutions to that

ef fect passed by those Legislatures before the

Bill rmaking provision for such anendrment is

presented to the President for assent".
It would, thus, appear that the broad schene of Art. 368 is
that if Parliament proposes to amend any provision of the
Constitution not enshrined in the proviso, the procedure
prescribed by the main part of the Article has to be
followed. The Bill introduced for the purpose of naking the
amendnment in question, has to be passed in each House by a
majority of the total menbership of that House and by a
majority of not less than two-thirds of the nenbers of that
House present and voting. This requirement postulates that
a bill seeking to anmend the relevant provisions of the
Constitution should receive substantial support from nmenbers
of both the Houses. That is why a two-fold requirenent has
been prescribed in that behalf. After the bill is passed as
aforesaid, it has tobe presented to the President for his
assent and when he gives his assent, the Constitution shal
stand anmended in/accordance with the terns of the bill.
That is the position in regard to the anendnent of the
provi sions of the Constitution to which the proviso does not
apply.
If Parliament intends to anend any of the provisions of the
Constitution which are covered by clauses (a) to (e) of the
proviso, there is a further requirenment which~has to be
satisfied before the bill car. be presented to the President
for his assent. Such a bill is required to be ratified by
the Legislatures of not |ess than one-half of the States by
Resol utions to that effect passed by them In other words,
in respect of the Articles covered by the proviso, the
further safeguard prescribed by the proviso is that the
i ntended anmendnent should receive the approvall of the
Legi sl atures of not |ess than one-half of the States. That
nmeans that at least half of the States constituting the
Union of India should by a majority vote, approve of the
pr oposed anendnent .
It is obvious that the fundanental rights enshrined in Part
1l are not included in the proviso, and so, if Parlianent
intends to anend any of the provisions containedin Articles
12 to 35 which are included in Part I1l, it is not necessary
to take recourse to the proviso and to satisfy t he
addi ti onal requirements prescribed by it.
940
Thus far, there is no difficulty. But in considering the
scope of Art. 368, it is necessary to renmenber that Art.
226, which is included in Chapter V of Part VI of the
Constitution, is one of the constitutional provisions which
fall under cl. (b) of the proviso; and so, it is clear  that
if Parlianent intends to anend the provisions of Art. 226,
the bill proposing to make such an anendment nust sati sfy,
the requirements of the proviso. The question which calls
for our decisionis : what would be the requirenment about
maki ng an amendnent in a constitutional provision contained
in Part I1l, if as a result of the said anendment, the
powers conferred on the Hi gh Courts under Art. 226 are
likely to be affected ? The petitioners contend that since
it appears that the powers prescribed by Art. 226 are likely
to be affected by the intended anendnent of the provisions
contained in Part 11l the bill introduced for the purpose of
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maki ng such an amendnent, nust attract the proviso, and as
the inpugned Act has admttedly not gone through the
procedure prescribed by the proviso, it is invalid; and that
rai ses the question about the construction of the provisions
cont ai ned in Art. 368 and the relation between t he
substantive part of Art. 368 with its proviso.

In our opinion, the two parts of Art. 368 nust on a
reasonabl e construction be harnoni sed with each other in the
sense that the scope and effect of either of them shoul d not

be allowed to be unduly reduced or enlarged. It is urged
that any anendment of the fundanental rights contained in
Part 111 would inevitably affect the powers of the High

Court, prescribed by Art. 226, and as such, the bil
proposi ng the said anendnent cannot fall under the proviso;
otherwise the very object of not including Part |11 under
the proviso woul d be defeated. \When the Constitution-makers
did not include Part 11l under the proviso, it would be
reasonable to ~assune that they took the view that the
amendnment / of <~ the provisions contained in Part 11l was a
matter which should be dealt with by Parlianent wunder the
substantive provisions of Art. 368 and not under the
provi so. It has no  doubt” been suggested t hat t he
Constitution-makers perhaps did not anticipate that there
woul d be nmany occasions to amend the " fundamental rights
guaranteed by Part M However that may be, as a matter of
construction, there /s no escape fromthe 'conclusion that
Art. 368 provides for the anmendnment ~of -the provisions
contained in Part IlIl wthout inposing on Parliament an
obligation to adopt the procedure prescribed by the proviso.
It is true that as a result ~of the amendnent of the
f undanent al rights, the area over which the power s
prescribed by Art. 226 would operate nay be  reduced, but
apparently, the , Constitution-makers took the view that the
diminution in the area

941

over which the Hi gh Courts’ powers-under Art. 226 operate,
woul d not necessarily take the case under the proviso.

On the other hand, if the substantive part of Art. 368 is
very liberally and generously construed and it is held that
even substantial nodification of ‘the fundamental  rights
whi ch may make a very serious and substantial inroad on the
powers of the Hi gh Courts under Art. 226 can be made w thout
i nvoking the proviso, it may deprive cl. (b) of the proviso
of its substance. In other words, in construing both the
parts of Art. 368, the rule of harnonious construction
requires that iif the direct effect of the amendnent of
fundanental rights is to nmake a substantial inroad on the
H gh Courts’ powers under Art. 226, it would becone neces-
sary to consider whether the proviso would cover such a case

or not. If the effect of the amendment nade in the
fundanental rights on the powers of the High Courts
prescribed by Art. 226, is indirect, incidental,  or is
otherwise of an insignificant order, it may be that the
proviso wll not apply. The proviso would apply where the

amendnment in question seeks to nmake any change, inter alia,
in Art. 226. and the question in such a case would be : does
the amendment seek to nake a change in the provisions of
Art. 226 ? The answer to this question would depend upon
the effect of the anmendment made in the fundanental rights.

In dealing with constitutional questions of this character,
courts generally adopt a test which is described as the pith
and substance test. |In Attorney-General for Ontario v.
Reci procal Insurers and others(1l), the Privy Council was
called upon to consider the validity of the Reciproca
I nsurance Act, 1922 (12 & 13 CGeo. 5, Ont., c. 62) and s.
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508c which had been added to the Crim nal Code of Canada by
ss. 7 &8 Geo. 5, ¢. 29 Dom M. Justice Duff, who spoke
for the Privy Council, observed that in an enquiry like the
one with which the Privy Council was concerned in that case,
"it has been formally laid down in judgments of this Board,
that in such an inquiry the Courts must ascertain the ’'true
nature and character’ of the enactnment : Citizens' |Insurance
Co. v. Parsons(1); its 'pith and substance’ : Union Colliery
Co. V. Bryden(3); and it is the result of this
investigation, not the formalone, which the statute may
have assuned under the hand of the draughtsman, that wll
determ ne within which of the categories of subject mtters
mentioned in ss. 91 and 92 the legislation falls; and for
this purpose the legislation must be 'scrutinised in its
entirety’ "Great West Saddlery Co. v. The King" (4). It is
not

(1) [1924] A.C 328.

(2) [21881] 7 App. Cas 96.

(3) [1899] A.C 580.

(4) [1921] 2 A C 91, 117.

942

necessary to nmultiply authorities in support of t he
proposition that in considering the constitutional validity
of the inpugned Act, it would be relevant to inquire what
the pith and substance of the inpugned Act is. This |ega
position can be taken to be established by the decisions of
this Court which have consistently adopted the Vi ew
expressed by Justice Duff, to which we have just referred.
VWhat then is the pith and substance of the inpugned Act ?
For answering this question, it would be necessary to recal
very briefly the history of Articles 31A and 31B. Articles
31A. and 3 1 B were added to the  Constitution with
retrospective effect by S. 4 of the Constitution (First
Amendnent) Act, 1951. It is a matter of general know edge
that it became necessary to add these two provisions in the
Constitution, because it was realised that legislative
neasures adopted by certain States for giving effect to the
policy of agrarian reformwhich was accepted by the party in
power, had to face a serious challenge in the courts of |aw
on the ground that they contravened the fundanental  rights
guaranteed to the citizens by Part I1l. These nmeasures had
been passed in Bihar, Utar Pradesh and Madhya Pradesh, — and
their validity was inpeached in the High Courts in the said
three States. The Hi gh Court of Patna held that the
rel evant Bihar |egislation was unconstitutional, whilst the
Hi gh Courts at Allahabad and Nagpur upheld the validity of
the corresponding |legislative measures passed in Uttar
Pradesh and Madhya Pradesh respectively. [See Kaneshwar v.
State of Bihar(1l) and Surya Pal v. U P. Government(1l). The
parties aggrieved by these respective decisions had filed
appeal s by special |eave before the Supreme Court. - At the
same time, petitions had also been preferred before the
Supreme Court under Art. 32 by certain other zam ndars,
seeking the determ nation of the sane issues. It was at
this stage that Parlianment thought it necessary to avoid the
delay which would necessarily have been involved in the
final decision of the disputes pending before the Suprene
Court, and introduced the relevant anmendnments in t he
Constitution by adding Articles 31A and 31B. ’'Mat was the
first step taken by Parlianment to assist the process of
legislation to bring about agrarian reform by introducing
Articles 31A and 31B.

The second step in the sane direction was taken by Parlia-
ment in 1955 by anending Art. 31A by the Constitution
(Fourth Anmendment) Act, 1955. The object of this amendnent
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was to widen the scope of agrarian reformand to confer on
the legislative neasures adopted in that behalf inmunity
froma possible attack

(1) A1.R 1951 Pat. 91

(2) A I.R 1951 AU. 674.
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that they contravened the fundanental rights of <citizens.
In other words, this anendnent protected the |legislative
nmeasures in respect of certain other items of agrarian and
social welfare legislation, which affected the proprietary
rights of certain citizens. That is how the second
amendment was rmade by Parlianment. At the time when the
first anendnent was nmade, Art. 31B expressly provided that
none of the Acts and Regulations specified in the 9th
Schedul e, nor any of the provisions thereof, shall be deened
to be void or ever to have becone void on the ground that
they were inconsistent with or took away or abridged any of
the rights conferred by Part IIl, and it added that
notw t hst andi ng any judgnment, decree or order of any Court
or tribunall to the contrary, each of the said Acts and
Regul ations shall subject to the power of any conpetent
| egi slature to repeal or anmend, continue in force. At this
time, 19 Acts were listed in Schedule 9, and they were thus
effectively validated. One nore Act was added to this |ist
by the Anendnent Act of 1955, so that as a result of the
second anmendnent, the Schedul e contained 20 Acts which were
val i dat ed

It appears that notw thstandi ng these anendnents, certain
other |legislative nmeasures adopted by different States for
the purpose of giving effect tothe agrarian policy of the
party in power, were effectively challenged. For instance,
in Karinbil Kunhikoman v. State of Kerala(l), the wvalidity
of the Kerala Agrarian Relations Act (1V, of 1961) was
chall enged by wit petitions filed under Art. 32, and as a
result of the majority decision of this Court, the whole Act
was struck down. This decision was pronounced on Decenber
5, 1961.

In A P. Krishnaswani Naidu, etc. v. The State of ‘Madras (2
the constitutionality of the Madras Land Reforns (Fixation
of Ceiling on Land) Act (No. 58 of 1961) was put in issue,
and by the decision of this Court pronounced on- March 9,
1964, it was declared that the whole Act was invalid. It
appears that the Rajasthan Tenancy Act H of 1955 and the
Maharashtra Agricultural Lands (Ceiling and Hol di ngs) Act 27
of 1961 have been simlarly declared invalid, and in
consequence, Parlianent thought it necessary to  make a
further amendnent in Art. 31B so as to save the validity of
these Acts which had been struck down and of other simlar
Acts which were likely to be struck down, if " challenged.
Wth that object in view, the inpugned Act hasenpfeffer s.3
by which 44 Acts have been added to Schedule 9. If the
i mpugned Act is held to be valid and the anmendnent nade
(1) [21962] Supp. 1 S.C.R 829.

(2) [1964]7 S.C.R 82
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in the Schedule is found to be effective, these 44 Acts

woul d have to be treated as valid.

Thus, it would be seen that the genesis of the anendnents
made by Parlianment in 1951 by adding Articles 31A and 31B to
the Consti tution, clearly is to assi st the State

Legislatures in this country to give effect to the economc
policy in which the party in power passionately believes to
bring about nuch needed agrarian reform It is with the
same object that the second anendnment was made by Parlianent
in 1955, and as we have just indicated, the obj ect
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underlying the amendnment nade by the inpugned Act is also
the sane. Parliament desires that agrarian reform in a
broad and conprehensive sense nust be introduced in the
interests of a very large section of Indian citizens who
live in villages and whose financi al prospects are
integrally connected with the pursuit of progr essive
agrarian policy. Thus, if the pith and substance test s
applied to the anmendnent nade by the inpugned Act, it would
be clear that Parlianment is seeking to anmend fundanenta
rights solely wth the object of renobving any possible
obstacle in the fulfilnment of the socioeconomic policy in
which the party in power believes. |If that be so, the
effect of the anendnent on the area over which the High
Courts’ powers prescribed by Art. 226 operate, is incidenta
and in the present case can be described as of an
insignificant order.~ The-inpugned Act does not purport to
change the provisions of "Art. 226 and it cannot be said even
to have that effect directly or \in any appreciable nmeasure.
That is why we think that the argunent that the inpugned Act

falls underthe proviso, cannot be sustained. It is an Act
the object of which is to anend the relevant Articles in
Part 111 which confer fundamental rights on citizens and as

such it falls under the substantive part of Art. 368 and
does not attract the provisions of cl. (b) of the proviso.
If the effect of the anendnent made in. the fundanmenta
rights on Art. 226 is direct and not incidental and is of a
very significant order, different considerations nmay perhaps
ari se. But in the present case, there is no . occasion to
entertain or weigh the said considerations. Therefore the
mai n contention raised by the petitioners and the
i nterveners against the validity of the inpugned Act nust be
rej ected.

Then, it is urged that the true purpose and object of the
i mpugned Act is to legislate,in respect of land, and
| egislation in respect of land falls within the jurisdiction
of the State Legislatures under Entry 18 of List |I]. The
argunent is that since the State Legislatures al one 'can make
laws in respect of land, Parlianent had no right to pass the
i mpugned Act. This argunent is
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based on the assunption that the inmpugned Act purports to
be, and in fact is, a piece of land |egislation. The -sane
argunent is placed before us in another form It is~ urged
that the schene of Articles 245 and 246 of the Constitution
clearly shows that Parlianment has no right to nake a law in
respect of land, and since the inmpugned Act is a |egislative
nmeasure in relation to land, it is invalid. This~ argument,
in our opinion, is msconceived. In dealing wth this
argunent, again, the pith and substance test is relevant.
What the inmpugned Act purports to do is not to nake any | and
legislation but to protect and validate the |egislative
neasures in respect of agrarian reforns passed by the
different State Legislatures in the country by granting them
imunity fromattack based on the plea that they contravene
fundanental rights. Parlianment, in enacting the inpugned
Act, was not naking any provisions of |and |egislation. It
was nerely validating land |legislations already passed by
the State Legislatures in that behalf.

It is also urged that inasmuch as the inmpugned Act purports
in substance to set aside the decisions of courts of
conpetent jurisdiction by which some of the Acts added to
the N nth Schedul e have been declared to be invalid, it is
unconstitutional. W see no substance in this argument. It
is hardly necessary to enphasize that |egislative power to
make laws in respect of areas entrusted to the |egislative
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jurisdiction of different Ilegislative bodies, can be
exercised both prospectively and retrospectively. The
constituent power conferred by Art. 368 on the Parlianent
can al so be exerci sed bot h prospectively and
retrospectively. On several occasions, |egislatures think

it necessary to validate |l aws whi ch have been declared to be
invalid by Courts of conpetent jurisdiction and in so doing,
they have necessarily to provide for the intended validation
to take effect notwi thstandi ng any judgnent, decree or order
passed by a court of conpetent jurisdiction to the contrary.
Therefore, it would be idle to contend fiat by making the
amendnent retrospective, the inmpugned Act has becone
constitutionally invalid.

It has also been contended before us that in deciding the
guestion as to whether theinpugned Act falls wunder the
provi so, we should take into account the operative words in
the proviso. The proviso takes in cases where the anendnent
sought “to be made by the relevant bill seeks to nake any
change' in any of the Articles specified in clauses (a) to
(e) of the proviso, and it is urged that on a fair reading
of clauses (b) and (c), it would fol'low that the inpugned
Act purports to do nothing else but to seek to amend the

provi sions contained in Art: 226. It is not
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easy to appreciate ‘the strength or wvalidity of this
ar gunent . This argunent is really based on the assunption

that the | egislative nechani sm adopted by the Parlianment in
passing the inpugned Act introduces this infirmty. The
argument obvi ously assunmes that it would have been open to
Parliament to make appropriate changes in~ the different
Articles of Part IIl, such as Articles 14 and 19, and if
such a course had been adopted, the inpugned Act would have
been constitutionally valid. But inasmuch as the inpugned
Act purports to amend only Arts. 31A and 31B and seeks to
add several Acts to the N nth Schedule, it does not anend

any of the provisions in Part Il1l, but is naking an
i ndependent provision, and that, (it is said, nust take the
case within the scope of the proviso. It is clear that what
the i npugned Act purports to do is to amend Art. 3 1 A and
Article 31 Aitself is included in Part IIl1. - If Parlianent
thought that instead of adopting the cunbersome process of
amendi ng each relevant Article in Part 111, it would be nore

appropriate to add Articles 31 Aand 3 1 B, and on that
basis, it passed the material provisions of the Constitution
(First Amendment) Act, it would not be reasonable to suggest
that this nmethod brings the amendment within the proviso.
VWhat the Parliament did in 1951, has afforded a valid basis
for further anmendnents nade in 1955 and now in. 1964. It
would be clear that though the argunents which  have / been
urged before us in the present proceedi ngs have been put in
different fornms, basically. they involve the consideration
of the main question whether the' inpugned Act falls within
the scope of the proviso or not; and the answer to this
guestion, in our opinion, has to be against the petitioners
by the application of the doctrine of pith and substance.

Then, it is wurged that the power to anmend, which is
conferred by Art. 368, does not include the power to take
away the fundanmental rights guaranteed by Part [I11. The

contention is that the result of the material provisions of
the inpugned Act is to take away a citizen’'s right to
challenge the wvalidity of the Acts added to the N nth
Schedul e, and that neans that in respect of the said Acts,
the relevant fundanental rights of the citizens are taken
awnay. W do not think there is any substance in this
argunent. it is true that the dictionary neaning of the word
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-"anmend" is to ,correct a fault or reform but in the
context, reliance on the dictionary neaning of the word is
singularly inappropriate. because what Art. 368 authorises
to be done is the amendnent of the provisions of the
Constitution. 1t is well-known that the amendnent of a |aw
may in a proper case include the deletion of any one or nore
of the provisions of the |aw and substitution in their
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pl ace of new provisions. Simlarly, an amendnent of the
Constitution which is the subject matter of the power
conferred by Art. 368, may include nodification or change of
the provisions or even an anendnment which makes the said
provisions inapplicable in certain cases. The power to
amend in the context is a very wide power and it cannot be
controlled by the literal dictionary nmeaning of the word
"anmend" .

The question about the validity of the Constitution (First
Amendnent) Act ~has been considered by this Court in Sri
Sankari Prasad Singh Deo v. Union of India and State of
Bi har(1). In that case, the validity of the said Anendnent
Act was challenged on several grounds. One of the grounds
was that the newly inserted Articles 31A and 31B sought to
make changes in Articles 132 and 136 in Chapter 1V of Part V
and Art. 226 in Chapter V of Part VI "and so, they required
ratification under cl. (b) of the proviso to Art. 368. This
contention was rejected by this Court. Patanjali Sastri J.,
as he then was, who spoke for the unani nous Court, observed
that the said Articles "did not either in terns or in effect
seek to nmake any change in Art. 226 or in Articles 132 and
136", and he added that it was not correct to say that the
powers of the Hi gh Courts under Art. 226 to issue wits for
the enforcenent of any of the rights conferred by Part H or
of this Court under Articles 132 and 136 to entertain
appeal s fromorders, issuing or refusingto issue such wits
were in any way affected. In the opinion of the Court, the_
sai d powers renmained just the sane as they were before; only
a certain class of cases had been excluded fromthe purview
of Part IlIl. The fact that the courts could not  exercise
their powers in respect of the said class of cases, did not
show that the powers of the courts were curtailed in any way
or to any extent. It only nmeant that certain area of _in
which the said powers could have been exercised, had been
withdrawmn. Simlarly, the argunent that the anendnents were
invalid because they related to legislation in respect ~ of
land, was also rejected on the ground that the inpugned
Articles 31A and 31B were essentially anendnments  of the
Constitution which Parlianent al one had the power to make.

It would thus appear that in substance the points urged
before us in the present proceedings are really concl uded by
the decision of this Court in Sankari Prasad s case(1):. It
was, however, urged before us during the course  of the
hearing of these wit petitions that we should reconsider
the mtter and review our earlier decision in Sankar
Prasad’s case. It is true that the Con-

(1) [1952] S.C.R 89.
Supp. 1/ 65-
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stitution does not place any restriction on our powers to
review our earlier decisions or even to depart fromthem and
there can be no doubt that in matters relating to the
decision of constitutional points which have a significant
i mpact on the fundanental rights of citizens, we would be
prepared to review our earlier decisions in the interest of
public good. The doctrine of stare decisis nay not strictly
apply in this context and no one can dispute the position




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 30

that the said doctrine should not be pemitted to perpetuate
erroneous deci sions pronounced by this Court to the detri-
nment of general welfare. Even so, the normal principle that
j udgrment s pronounced by this Court would be final, cannot be
ignored and unless considerations of a substantial and
conpelling character make it necessary to do so, we should
be slow to doubt ,,the correctness of previous decisions or
to depart fromthem

It is wuniversally recognised that in regard to a large
nunber of constitutional problenms which are brought before
this Court for its decision, conmplex and difficult questions
ari se and on many of such questions, two views are possible.
Therefore, if one View has been taken by this Court after
mature deliberation, the fact that another Bench is inclined
to take a different view may not justify the Court in
reconsidering the earlier decision or in departing from it.
The problem of construing constitutional provisions cannot
be reasonabl y solved nmerely by adopting a litera
construction of the words used in the relevant provisions.
The Constitution is an organic docunent and it is intended
to serve _as a guide to the solution of changing problens
which the Court may -have to face from tine to tine.
Naturally, in a progressive and dynam c society the shape
and appearance of these problens are bound to change wth
the inevitable consequence that the rel evant words used in
t he Constitution may also chance their nmeani ng and

significance. That is what nakes the task of dealing with
constitutional problems dynamc rather than 'static. Even
so, the Court should be reluctant to accede to t he
suggesti on t hat its earlier , deci si ons shoul d be
lightheartedly reviewed and departed from’ In-such a case
the test should be : is it absolutely necessary and

essential that the question already decided should be re-
opened ? The answer to this question would depend 'on the
nature of the infirmty alleged in the earlier decision, its
impact on public good, and the validity and conpelling
character of the considerations urged in support of the
-contrary view. |If the said decision has been followed in a
| arge nunber of cases, that again is a factor ,which must be
taken into account.

In the present case, if the arguments urged by the
petitioners
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wer e to prevail, it would lead to t he i-nevitabl e

consequence that the amendnents nmade in the Constitution
both in 1951 and 1955 woul d be rendered invalid and a |arge
nunber of decisions dealing with the validity of - the Acts
included in the Ninth Schedul e whi ch have been pronounced by
di fferent Hi gh Courts ever since the decision of this  Court
in Sankari Prasad s(1) case was declared, would also be
exposed to serious jeopardy. These are consideration, which
are both relevant and material in dealing with the plea
ur ged by the petitioners before us in t he present
proceedi ngs that Sankari Prasad’s case should be re-

consi der ed. In view of the said plea, however, we have
del i berately chosen to deal wth the nerits of t he
contentions before referring to the decision itself. In our

opi nion, the plea made by the petitioners for reconsidering
Sankari Prasad’s case is wholly unjustified and nust be
rej ected.

In this connection, we wuld like to refer to another
aspect of the matter. As we have already indicated, the
principal point which has been urged before us in these
proceedings is, that the inpugned Act is invalid for the
reason that before presenting it to the President for his
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assent, the procedure prescribed by the proviso to Art. 368
has not been followed, though the Act was one which fel

within the scope of the proviso. |In other words, it was not
di sputed before wus that Art. 368 enpowers Parliament to
amend any provision of the Constitution, including the

provisions in respect of the fundanental rights enshrined in
Part M The nmain contention was that in anending the
rel evant provisions of the Constitution, the procedure
prescri bed by the proviso should have been followed. But it
appears that in Sankari Prasad’ s case, another argunent was
urged before this Court in challenging the validity of the
Constitution (First Amendnent) Act, and since we are
expressing our concurrence with the said decisions, we think
it is necessary to refer to the said argunent and deal with
it, even though this aspect of the matter has not been urged
before us in the present proceedings.

In Sankari Prasad s case, it was contended that though It
may be open to Parlianment to amend the provisions in respect
of the fundanmental” rights contained in Part [IIl, the
amendnent, if nmade In that behal f, would have to be tested
in the light of the provisions contained in Art. 13(2) of
the Constitution. The argunent was that the law to which
Art. 13(2) applies, would include a | aw passed by Parlianment

by virtue of its constituent power. to anmend’ the
Constitution, and so, its validity will have to be tested by
Art. 13(2) itself. /It will be recalled that Art. 13(2)
prohibits

(1) [1952] S.C.R '89.
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the State from nmaeki ng any | aw whi ch, takes away or abridges
the rights conferred by Part |11, and provides that any |aw
nmade in contravention of clause (2) shall, tothe extent of
the contravention, be void. |In other words, it was. urged

before this Court in Sankari Prasad’ s(1) case that in
consi dering the question as to the validity of the relevant
provisions of the Constitution (First Amendment) Act, it
woul d be open to the party challenging the validity of the
said Act to wurge that in so far as the Anmendnent Act
abridges or takes away the fundanental rights of the
citizens, it is void. This argurment was, however, rejected
by this Court on the ground that the word "law' used in Art.
13 "nust be taken to mean rules or regulations nade in
exercise of ordinary |egislative power and not amendnents to
the Constitution nmade in exercise of constituent power with
the result. that Art. 13 (2) does not affect anmendnents nade
under Art. 368".

It is significant that Patanjali Sastri J. as hethen was,
who spoke for the Court, described as attractive the
ar gunent about the applicability of Art. 13 (2) to
Constitution Amendnment Acts passed under Art. 368, _exam ned

it closely, and ultimately rejected it. It was noticed in
the judgnent that certain constitutions nake certain ' rights
"eternal and inviolate", and by way of illustration,
reference was made to Art. 11 of the Japanese Constitution
and Art. 5 of the American. Federal Constitution. It was
also noticed that the word "law' in its literal sense, may
include constitutional law, but it was pointed out that

"there is a clear demarcation between ordinary [aw, which is
made in exercise of legislative power, and constitutiona

law which is made in exercise of constituent power". The
schenme of the relevant provisions of the Constitution was
then examined, and ultimately, the Court reached t he
conclusion that though both Articles 13 and 368 are widely
phrased, the harmnonious rule of construction requires that
the word "law' in Art. 13 should be taken to exclude |aw
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made in exercise of the constituent power.

In our opinion, this conclusionis right, and as we are
expressing our full concurrence with the decision in Sankari
Prasad’ s(1) case, we think it is necessary to indicate our
reasons for agreeing with the conclusion of the Court on
this point, even though the coffectness of this conclusion
has not been questioned before us in the course of
argunents. If we had felt a real difficulty in accepting
this part of the conclusion, we wuld have seriously
consi dered the question as to whether the matter should not
be referred to a |larger Bench for a further exami nation of
the probl em
(1) [1952] S.CR 89.
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The first point which falls to be considered on this aspect
of the matter is the construction of Art. 368 itself. Par t

XX which contains only Art. 368 is described as a Part
dealing with the Anmendnent of the Constitution; and Art. 368
whi ch prescri bes ~the procedure for anendrment of the
Constitution, begins by saying that an anmendnent of this
Constitution nmay be initiated in the manner there indicated.

In our opi ni on, the expression "anmendnent of t he
Constitution plainlyand unanbi guously means amendnment of
all the provisions of the Constitution. "It would, we think

be unreasonable to suggest that what Art. 368 provides is
only the nmechanics of the procedure to be followed in
amending the Constitution wi thout i ndi cating  which
provisions of the Constitution can be anmended and which
cannot. Such a restrictive construction of the  substantive
part of Art. 368 would be clearly untenabl e Besides, the
words used in the proviso unanbi guously indicate ‘that the
substantive part of the article applies to “all t he
provi sions of the Constitution. It is on that basic assunp-
tion that the proviso prescribes a specific procedure in
respect of the amendnent of the articles nentioned in
cl auses (a) to (e) thereof. Therefore, we feel no
hesitation in holding that when Art. 368 confers on
Parlianment the right to amend the Constitution the power in
guestion can be exercised over all the provisions of the
Constitution. How the power shoul d be exercised, has to be
determ ned by reference to the question as to whether the
proposed anendnent falls under the substantive part of Art.
368, or attracts the provisions of the proviso.

It is true that Art. 13(2) refers to any law in general
and literally construed, the word "law' nay take in —a |aw
made in exercise of the constituent power conferred on
Parliament; but having regard to the fact that a specific,
unqual i fi ed and unambi guous power to amend the  Constitution
is conferred on Parlianment, it would be unreasonable to hold
that the word "law' in Art. 13 (2) takes in Constitution
Anmendnent Acts passed under Art. 368. |If the Constitution-
makers had intended that any future anmendnent of the
provisions in regard to fundanental rights should be subject
to Art. 13 (2), they would have taken the precaution  of
maki ng a clear provision in that behalf. Besides, it seens
to wus, very unlikely that while conferring the power on
Parliament to anend the Constitution, it was the intention
of the Constitutionnakers to exclude from that conprehensive
power fundamental rights altogether. There is no doubt that

if the word "law' used in Art. 13(2) includes a law in
relation to the anendnent of the
952

Constitution, fundanental rights can never be abridged or
taken away, because as soon as it is shown that the effect
of the amendnment is to take away or abridge fundanenta
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rights, that portion of the | aw would be void under Art. 13
(2). We have no doubt that such a position could not have
been intended by the Constitution-nakers when they included
Art. 368 in the Constitution. |In construing the word "law'
occurring in Art. 13(2), it may be relevant to bear in mnd
that, in the words of Kania C.J. in AL K Copalan v. The
State of Madras(1), "the inclusion of article 13 (1) and (2)
in the Constitution appears to be a matter of abundant
cauti on. Even in their absence, if any of the fundanmenta
rights was infringed by any | egislative enactnment, the Court
has al ways the power to declare the enactnent, to the extent
it transgresses the limts, invalid".

The inportance and significance of the fundanental rights

nmust obviously be recognised and in that sense, t he
guar ant ee to the citizens contained in the rel evant
provisions of Part |I1, can justly be described as the very

foundati on and the coner-stone of the denocratic way of life
ushered in this country by the Constitution. But can it be
sai d that 'the fundanmental rights guaranteed to the citizens
are eternal and-inviolate in the sense that they can never
be abridged or amended? It is true-that in the case of A
K. Gopal an(1l) Patanjali Sastri, as he then was, expressed
the view that "there can be no doubt that the people of
India have, in exercise of their sovereign will as expressed
in the Preanble, adopted the denocratic ideal which assures
to the citizen the dignity of the individual and other
cheri shed human val ues as a nmeans to the full evolution and
expression of his personality, and in delegating to the

| egi sl ature, t he executive and the judiciary t he
i rrespective powers. in the Constitution. reserved to
t hensel ves certain fundanental rights, so-cal | ed, I

appr ehend, because they have been retained by the people and
nmade paranount to the del egated powers, as in the American
nodel " (p. 198). This hypothesis may, prima facie, tend to
show that the right to amend these fundanmental rights vested
not in Parliament, but in the people of India thenselves.
But it is significant that when the sane | earned Judge had
occasi on to consider this question nore elaborately in'In re
The Delhi Laws Act, 1912, (1) etc. he has enphatically
expressed the viewthat it is established beyond doubt that
the Indian Legislature, when acting wthin the lints
circunmscribing its legislative power, has and was intended
to have
(1) [1950] S.C.R 88, at p. 100.

(2) [1951] S.C.R 747, at pp. 883-84.
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pl enary of legislation as |large and of the same nature as
those of the British Parlianment itself and no constitutiona
l[imtation on the delegation of legislative power to a
subordinate unit is to be found in the Indian Councils, Act,
1861, or the Government of |India Act, 1935, < or t he
Constitution of 1950. The suggestion that the |egislatures,
including the Parlianment, are the del egate of the people of
India in whom sovereignty vests, was rejected by the | earned
Judge when he observed that "the naxim ’delegates ten
protest delegate’ is not part of the Constitutional |aw of
India and has no nore force than a political precept to be
acted wupon by legislatures in the discharge of their
function of making |laws, and the courts cannot strike down
an Act of Parliament as unconstitutional nmerely because
Parlianment decides in a particular instance to entrust its
| egi slative power to another in whomit has confidence or
in other words, to exercise such power through its appointed
instrumentality, however repugnant such entrustment may be
to the denobcratic process. VWhat may be regarded, as
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politically undesirable is constitutionally conpetent”. It
would thus appear that so far as our Constitution is
concerned, it would not be possible to deal wth the

guestion about the powers of Parliament to anmend the
Constitution wunder Art. 368 on any theoretical concept of
political science that sovereignty vests in the people and
the be statures are nerely the delegate of the people.
Whet her or not Parlianent has the power to anend the
Constitution nmust depend solely Upon the question as to
whet her the said power is included in Art. 368. The
guestion about the reasonabl eness, or expedi ency or
desirability of the amendnents in question froma politica
poi nt of view would be irrelevant in construing the words of
Art. 3 6 8.

Incidentally, we nmay also refer to the fact that the
Constitutionnakers had taken the precaution to indicate that
some amendnents shoul d not be treated as anendnents of the
Constitution for the purpose, of Art. 368. Take, for
instance 'Art. 4(2) which deals with | aw nmade by virtue of
Art. 4(1). Art. 4(2) provides that no such law shall be
deened to be  an amendnment of ~the  Constitution for the
purposes of Art. 368. Simlarly, Art. 169(3) provides that
any law in respect of the anendment of the existing
| egi slative apparatus by the abolition or creation of

Legi slative Councils in State-,; shall not be deened to be
an anmendnent of the Constitution for the purposes of Art.
368. In other words, laws falling within the purview of

Articles 4(2) and 169(3) need not be passed subject to the
restrictions inposed by "Art. 368, even though.. in effect
they may amount to the anendnent of the rel evant " provisions
of the Constitution. |[If the Constitution-makers took the
954

precaution of making this specific provision to exclude the
applicability of Art. 368 to certain anendnments, it would be
reasonable to assunme that they would have made a specific
provision if they had intended that the fundanmental rights
guaranteed by Part H should be conpletely outside the scope
of Art. 368.

Apart from the fact that the words used in Art. 368 are
clear and unanbi guous in support of the viewthat ~we are
taking, on principle also it appears unreasonabl e to suggest
t hat the Constitution-makers wanted to provi de t hat
fundanental rights guaranteed by the Constitution ~should
never be touched by way of anendnent. It nmust not  be
forgotten that the fundanmental rights guaranteed, by  Art.
19, for instance, are not absolute; the schene of this
article itself indicates that the fundamental rights
guaranteed by subclauses (a) to (g) of clause (1), can be
validly regulated in the light of the provisions contained
in clauses (2) to (6) of Art. 19. |In other words, the broad
schenme of Art. 19 is two-fold; the fundanmental rights of the
citizens are of paranount inportance, but even the said
fundanmental rights can be regulated to serve the interests
of the general public or other objects nentioned respec-
tively in clauses (2) to (6), and that neans that for
specified purposes indicated in these clauses, even the
paramountcy of fundanmental rights has to yield to sone
regul ation as contenplated by the said clauses. It is
hardly necessary to enphasise that the purposes for which
fundanental rights can be regulated which are specified in
clauses (2) to (6), could not have been assumed by the
Constitution-nmakers to be static and incapabl e of expansion
The Constitution-nakers nust have anticipated that in
dealing wi th soci oeconom c problenms which the |egislatures
may have to face fromtime to time, the concepts of public
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interest and other inportant considerations which are the
basis of clauses (2) to (6), may change and nay even expand;
and so, it is legitimte to assune that the Constitution-
makers know that Parlianment should be conmpetent to make
amendments in these rights so as to neet the challenge of
the problems which may arise in the course of spcio-economc
progress and devel opment of the country. That is why we
think that even on principle, it would not be reasonable to
proceed on the basis that the fundanental rights enshrined
in Part 11l were intended to be finally and inmutably
settled and determ ned once for all and were beyond the
reach of any future anendnent.

Let wus illustrate this point by reference to sone of the
provisions of the Constitution (First Amendnent) Act, 1951
itself. By this Act, Articles 15, 19 and 31 were anended.
One has nerely to
955

recal |l the purpose for which it became necessary to amend

Articles /15 and 19 to be satisfied that the changing
character. of the problens posed by the words used in the
respective articles could not have been effectively net
unl ess anendnent in the relevant provisions was effected;
and yet, if the argument that the fundanental rights are
beyond the reach of ‘Art. 368 were valid, an these anmendnents
woul d be constitutionally inpermssible. That, we think is
not the true purport and effect of Art.  368. W are,
therefore, satisfied that this Court was right in rejecting
the said argunent in'the case of Sankari Prasad(1l).

Thi s question can be consi dered from anot her point of view.
The argunment that the fundanental rights guaranteed by Part
in are eternal, inviolate, and beyond the reach of Art. 368,
is based on two assunptions. The first assunption is that
on a fair and reasonabl e construction of Art. 368, the power
to anend the fundanental rights cannot be held to be
i ncl uded within the constituent powers conferred on
Parliament by the said Article. W have already held that a
fair and reasonable construction of Art. 368 does not
justify this assunption. The other assunption which this
argunent nmakes, and must of necessity make, is that if the
power to anend the fundanental rights is not included in
Art. 368 as it stands, it cannot ever be included within its
purview, because wunless it is assuned that the relevant
power can never be included in Art. 368, it would be
unrealistic to propound the theory that the fundanenta
rights are eternal, inviolate, and not w thin the reach of
any subsequent constitutional amendnent. It is clear that
Art. 368 itself can be anended by Parlianent, though cl. (e)
of the proviso requires that before anending Art. 368, the
saf eguards prescribed by the proviso nust be satisfied. In
other words, even if the powers to anend the fundanenta
rights were not included in Art. 368, Parliament can, by a
suitable anendment of Art. 368, take those powers. Thus,
the second assunption underlying the argument about the
i mut abl e character of the fundanmental rights is also not
wel | founded.

There is one nore point to which we would Iike to refer.
In the case of Sankari Prasad(l) this Court has observed
that the question whether the latter part of Art. 31B is too
wi dely expressed, was not argued before it, and so, it did
not express any opinion upon it. This question has,
however, been argued before us, and so, we would Ilike to
make it clear that the effect of the last clause in Art. 31B
isto leave it open to the respective legislatures to repea
(1) [1952] S.C.R 89.
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or anmend the Acts which have been included in the N nth
Schedule. In other words, the fact that the said Acts have
been included in the Ninth Schedule with a view to nake them
valid, does not mean that the |egislatures in question which
passed the said Acts have lost their conmpetence to repea
themor to amend them That is one consequence of the said
provi si on. The other inevitable quince of the sai d
provision is that iif a legislature anends any of the
provisions contained in any of the said Acts, the anended
provision would not receive the protection of Art. 31B and
its validity may be liable to be exam ned on the nerits.

Before we part with this matter, we would like to observe
that Parlianment may consider whether it would not be
expedi ent and reasonable to include the provisions of Part
[1l in the proviso to Art. 368. It is not easy to
appreciate why the Constitution-nmakers did not include the
said provisions in the proviso when Art. 368 was adopted.
In Inre: the Berubari Union and Exchange of Enclaves(1),
this Court had pointed out that anmendnent of Art. 1 of the
Constitution consequent upon-the cession of any part of the
territory of India in favour of a foreign State, does not
attract the safeguard prescribed by the proviso to Art. 368,
because neither Art. 1 nor Art. 3 is included in the 1ist
of entrenched provi'sions of the Constitution enunerated in
the proviso; and it was observed that it was not for this
Court to enquire or consider whether it would not be
appropriate to include the said two -articles wunder the
proviso, and that it was a matter for Parlianent to consider
and decide. Simlarly, it seens sonewhat anonalous that any
amendment of the provisions contained in Art. 226 should
fall under the proviso but, not an anendnent of “Art. 32.
Article 226 confers on High Courts the power to issue
certain wits, while Art. 32, which itself is a guaranteed
fundanental right, enables a citizen to nmove this Court for
simlar wits. Parlianent may consider whether the anonaly
which is apparent in the different nodes prescribed by  Art.
368 for amending Articles 226 and 32 respectively, should
not be renedied by including Part H itself in the  proviso.
If that is done, difficult questions as to whether the
amendnment made in the provisions of Part |l —substantially,
directly and materially affects the jurisdiction and powers
of the H gh Courts under Art. 226 may be easily avoi ded.

In the result, we hold that the inpugned Act is
constitutionality wvalid. The petitions, accordingly, fai
and are dismssed. There will be no order as to costs.

(1) [1960] 3 S.C.R 250.
957
Hi dayatullah J. | have had the privilege of « reading the

judgrment just delivered by ny lord the Chief Justice: I
agree, wth himthat there is no force in the contention
that the 17th Amrendnent required for its valid enactnent the
special procedure, laid down in the proviso to Art., 368.
It would, of course, have, been necessary if the anmendnent
had sought to nake a change in Art. 226. This eventuality
cannot be said to have arisen. Article 226 remains
unchanged after the anmendnment. The proviso cones into play
only when the article is directly changed or its anbit as
such is sought to be changed. What the 17th amendnent does
is to enlarge the neaning of the word "estate’ in Art. 31-A
and’ to give protection to sone Acts passed by the State
Legislatures by including themin the Ninth Schedul e under
the shield of Art. 31 B. These Acts pronoted agrarian
reformand but for the inclusion in the NNnth Schedule they
m ght be assailed by the provisions of Articles 14, 19 or 31
of the Constitution. Sone of the Acts were in fact
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successfully assail ed but the anendnent nakes them effective
and invul nerable to the three articles notwithstanding Art.
13 of the Constitution. |In Sri Sankari Prasad s(1l) case
when the Constitution (First Armendnent) Act was passed and
Articles 3 I-A and 31-B and Ninth Schedul e were introduced,
the effect of that amendnent on Art. 226 was considered and
it was held that the Amendnent had not the effect visualised
by the proviso to Art. 368. The reasoning in that case on
this point applies nmutatis mutandis to the 17th Amendnent.

| find, however, sone difficulty in accepting a part of the
reasoning in Sankari Prasad s case and ny purpose in witing

a separate judgnent is to say that | decide the present
cases w thout, the assistance of that reasoning. |  shall
briefly indicate what that reasoning is and why | have
doubt s. In Sankari Prasad s case it was contended that by
Art. 13(2) the Fundanental = Rights in Part [I1l of the

Constitution were  put beyond the reach of Art. 368 and
out si de” the power of -amendnment conferred on Parliament by

Art. 368. This argunent was considered "attractive', but
was rejected because of certain "inportant considerations"
which it was held pointed "to the opposite conclusion". Two
reasons al one appear to have weighed with this Court. The

first is that as constitutional law is distinguishable from
other nunicipal laws and as there is no "clear indication”
to be found that the Fundanmental Rights are "imune from
constitutional amendnment”, only the  invasion of t he
Fundanental Rights by |laws other than constitutional |aws
(1) [1952] S.C.R '89.
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must be the subject of the prohibitionin Art. 13 (2). Art.
13 may to be quoted at this stage

"13. Laws inconsistent with orin derogation

of the fundanental rights.

(1) Al laws in force in the territory of
India inmredi ately before the conmencement of
this Constitution, in so far as they are
i nconsi stent with the provisions of this Part,
shall, to the extent of such inconsistency, be
voi d.

(2) The State shall  not nake-any |aw which
takes away or abridges the rights conferred by
this Part and any | aw made in contraventi on of

this clause shall, to the extent of the
contravention, be void.

(3) In this article, unless the context
ot herwi se requires, -

(a) "law' includes any Ordinance, order
bye-1 aw, rul e, regul ation, notification

custom or usage having in the territory of
India the force of |aw

(b)
It is true that there is no conplete definition of the word
"law' in the article but it 1is significant that the

definition does not seek to excl ude consti tutiona
amendments which it would have been easy to indicate in the
definition by adding "but shall not include an anendnent of
the Constitution". The neaning is also sought to be
enl arged not curtailed. The nmeaning of Art. 13 thus depends
on the sense in which the word "law' in Art. 13(2) is to be

understood. If an anendment can be said to fall within the
term "law', the Fundanental Rights beconme "eternal and
i nviol ate" to borrow the |[|anguage of t he Japanese

Constitution. Article 13 is then on par with Art. 5 of the
Anerican Federal Constitution in its inmmutable prohibition
as- long as it stands. But the restricted meaning given to
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the word "law' prevents this to be held. There is a prior
reasoni ng wi thout consideration of the text of the articles
in Part M The Articles use the | anguage of pernmanency. I
am of opinion that there are indications in the Constitution
which needed to be considered and | shall nmention sone of
themlater as illustrations.

The next reason was that Art. 368 was "perfectly general™
and allowed anendrment of "the Constitution, wthout any
exception whatsoever" and therefore Art. 13 (2) did not

cover a constitutional ;anmendnment. |t was observed in this
connection that if it was con-
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sidered necessary to ‘save Fundanental Rights a clear
proviso in Art. 368 would have conveyed this intention
wi t hout any doubt. To my mind the easiest and nobst obvious
way was to say that the word "law' in Art. 13 did not
i nclude an anendnent of the Constitution. It was finally
concl uded as follows :-

“"In short, we have here two
articles each of which is w dely phrased, but
conflicts in its operation with the other
Har moni ous™ construction requires that one
shoul d be read as controlled and qualified by
the ot her. Havi ng regard to the
considerations adverted to above, we are of
opinion that in the context of article 13
"l aw must be taken to nmean rul es or
regulations nade in _exercise  of ordi nary
| egi sl'ative power and not anendments to the
Constitution nmde in exercise of constituent
power, wth the result that article 1. 3 (2)
does not affect amendnents nade under  article
368."

At the hearing reliance was not placed on Art. 13 (2) but
enphasis was laid on the amendment of Art. 226. M. R V.
S. Mani did, however, refer to the provision for the
suspensi on of Fundanmental R ghts as showing that wunless
suspended in an energency, Part ['ll must stand unchanged and
he referred to Art. 32(4). For the disposal of these cases
I indicate ny view that on, the argunents before us' | nust
hold that as decided in Sankari Prasad's(1l) case Art. 226 is
not sought to be changed by the 17th Amendment. But | make
it clear that | must not be understood’ to have subscribed
to the view that the word "law' in Art. 13(2) does not
control constitutional amendments. | reserve ny-opinion on
that case for | apprehend that it depends on how wi de is
the word "law' in that Article. The prohibition in that
article may have to be read in the light of declarations in

the wvarious articles in Part IIl to find out the proper
neani ng. Though | do not express a final opinion | give a
few exanples. Take for instance Art. 32. It reads-:

"32. Remedies for enforcenent of rights.

(1) The right to nove the Supreme Court by

appropriate proceedi ngs for the enforcenent of

the rights conferred by this Par t i s

guar ant eed.

(2) The Suprene Court shall have power to

issue directions or orders or

in the

nat ure of habeas cor pus, mandanus,

prohi bition, quo warranto and certiorari,

whi chever may be appropriate, for the--

(1) [1952] S.C.R 89.
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enf orcenent of any of the rights conferred by

wits
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this, Part.

(3) W t hout prej udi ce to t he power s
conferred on the Suprene Court by clauses (1)
and (2), Parlianent may by |law enpower any
other <court to exercise wthin the |oca
l[imts of its jurisdiction all or any of the
powers exercisable by the Suprene Court under

cl ause (2).
(4) The right guaranteed by this article
shall not be suspended except as otherw se

provi ded for by the Constitution.”
It is prima facie at | east, reasonable to think that if cls.
(1) and (4) of this Article were included in Part XX
(Anendrent of the Constitution) that woul d have nmade the
guarantee absolute against any anendnent. It is a natter
for consideration whether this guarantee is any the Iless
because the article.is in another Part ? The first clause
assures  a guaranteed renedy. ' That guarantee is equally
agai nst | egislative and executive actions. Part Ill is fun
of declarations of what the legislature can do and what it
cannot do. The guarantee covers all ‘those actions which are
not open to the legislatureand the executive. |If it be
held that the guarantee is inviolable wuld not t he
guarantee of the remedy neke the rights "equally protected ?
Anot her provision, nanely, the Preanble of the Constitution
is equally vital to our body politic.” In In re : The
Berubart Union and Exchange of Enclaves(1l) it is held that
although the preanble is the key ‘to the mnd of the
Consti tuti on- makers, it does not form part of t he
Consti tution. Per haps, in one sense, it does not but, in
anot her sense, it does. Qur preanble is nore akinin nature
to the American Declaration of |Independence (July 4, 1776)
than to the preanble to the Constitution of the  United

States. It does not make any grant of power but it gives a
direction and purpose to the Constitution which is reflected
in Parts Ill and IV. 1Is it to be imagined that a two-thirds
majority of the two Houses at any tine is all /that is

necessary to alter it without even consulting the States *?
It is not even included in the, proviso to Art. 368 and it
is difficult to think that as it has not the protection of
the proviso it rmust be within the main part of Art. 368.
Again, Art. 13 (1) rendered void the laws in force in- the
territory of India which conflicted with Part I1l. Can it
be said that Art. 13 nay be repeal ed retrospectively and al
those statutes
(1) [1960] 3 S.C. R 250.
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brought back to life ? Because of successive anendnents we
have seen many faces of Art. 31-A. It is for consideration
whet her Art. 13 was not intended to streamine all existing
and future laws to the basic requirenments of Part “111. O
is the door |left open for reversing the policy 'of our
Constitution fromtine to tine by legislating with a ' bigger
maj ority at any given time not directly but by
constitutional anendnents ? It is possible to justify such
amendnments with the aid of the provisos in Art. 19 which
permt the making of laws restricting the freedons but not
by ignoring Art. 13 and relying solely on Art. 368.
| amaware that in A K GCopalan v. State of Mdras(1)
Kania C. J. said
the inclusion of article 13(1) and (2) in the
Constitution appears to be a matter of abun-
dant caution. Even in their absence, if any
of the fundanental rights was infringed by any
| egi slative enactnent, the Court has always
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the power to declare the enactnent, to the
extent it transgresses the limts invalid."

The observation is not clear in its meaning. There was un-
doubtedly a great purpose which this article achieves. It
is probable that far frombelittling the inportance of Art.
13 the learned Chief Justice nmeant rather to enphasize the
i nportance and the conmandi ng position of Fundanental Rights
in that even without Art. 13 they woul d have the sanme effect
on other laws. To hold that Art. 13 is franed nerely by way
of abundant caution, and serves no additional or intrinsic
function of its own, mght, by anal ogy persuade us to say
the same of Art. 32 ( 1) because this Court would do its
duty under Art. 32(2) even in the absence of the guarantee.
I would require stronger reasons than those given in Sankari
Prasad’ s (2) case to nmke nme accept the view that
Fundamental Rights were not really fundanental but were
i ntended to be within the powers of amendnent in comopn with
the other parts of the Constitution and without the
concurrence of the States. No doubt Art. 19 by clauses
nunbered 2 to 6 allows a curtailnment of rights in the public
i nterest. Thi's shows that Part |1l is not static. It as
change and progress but at the same tine it preserves the
i ndividual rights. There is hardly any neasure of reform
whi ch cannot be introduced reasonably,  the guarantee of
i ndividual liberty notw thstanding. Even the agrarian
reforns could have been partly carried out without Article
31 -A and 31-B but they woul d have cost
(1) [1950] S.CR 88 at p. 100. (2) [1954] S.C.R 89.
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nore to the public exchequer: ~The rights of society are
made paranount and they are placed above those of the
i ndi vi dual . This is as it should be. But restricting the
Fundanental Rights by resort to cls. 2 to6 of Art. 19 is
one thing and renoving the rights fromthe Constitution or
debilitating them by an amendnent is quite another. This is
the inplication of Sankari Prasad’s case. It is true that
such things woul d never be, but one is concerned to know if
such a doi ng woul d be possi bl e.

It may be said that the words of Art. 368 are quite

explicit. Art. 368 does not give power to amend "any
provision” of the Constitution. At least the article does
not say So. Anal ysed by the accepted canons of

interpretation it is found to lay down the manner of the
amendment of "this Constitution" but by "this Constitution"
it does not nean each individual article wherever found and
what ever its language and spirit. The Constitution itself
indicates in sone places a contrary intention expressly (See
Articles 4, 169 and the fornmer Art. 240) and in sone others
by inmplication (See Art. 1 1). Wat Art. 368 does is to |ay
down the manner of anmendnent and the necessary conditions
for the effectiveness of the anmendnment. The-contr ast
bet ween t he openi ng part and the provi so does not show that
what is outside the proviso is necessarily within the powers
of anendment. The proviso nmerely puts outside the exclusive
Power of Parlianent to anmend those provisions 'on which our
federal structure rests. It makes it incunbent that a
majority of the States should also agree. The proviso also
preserves the structure of the higher judiciary so vital to
a witten Constitution and to a Denpocracy such as ours’ But
the article no where says that the preanble and every single
article of the Constitution can be anended by two-thirds
najority despite any permanency in the | anguage and despite
any historical fact or sentinment.

The Constitution gives so nany assurances in Part 111 that
it would be difficult to think that they were the play
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things of a special majority. To hold this would nean prinma
facie that the npst solemn parts of our Constitution stand
on the sane footing as any other provision and even on a
less firmground than one on which the articles nmentioned in
the proviso stand. The ananoly that Art. 226 should be
somewhat protected but not Art. 32 nust give us pause.
Article 32 does not erect a shield against private conduct
but against state conduct including the |egislatures (See
Art. 12). Can the legislature take away this shield ?
Perhaps by adopting a literal construction of Art. 368 one
can say that. But | amnot inclined to play a grammarian’s
role. As at present advised | can only say that the power
to nake anmendnents ought not
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ordinarily to be a neans of escape from absolute
constitutional restrictions.
For these reasons though'| agree with the order proposed,
woul d not |ike to be understood to have expressed a fina
opi nion on the aspect of the case outlined above.
Mudhol kar' J." | have seen the judgnents of ny Lord the Chief
Justice and nmy brother H dayatullah J. and | agree that the,
Wit Petitions should be disnissed.
O the various contentions raised in Sankari Prasad Singh
De& v. Union of India and State of Bihar(1l) in which the
Constitution (First Amendnent) Act, 1951 was challenged
before this Court only two would be relevant in the context
of the Constitution (Seventeenth Anendnent) Act, 1964. They
are : (a) whether the Amendment Act in so far ‘as it purports
to take away or abridge the rights conferred by Part 111 of
the Constitution falls within the prohibition of Art. 13(2)
and (b) whether Arts. 31A and 31B seek to nake changes in
Arts. 132, 136 or 226 or in any of the Lists in the  Seventh
Schedul e and, therefore, the requirenents of the proviso to
Art. 368 had to be satisfied. Both these contentions were
negatived by this Court. The first contention has not been
raised in the argunents before us-and the attack on the
Seventeenth Anmendnment Act was based only on the second
contention. Most of the grounds which | earned counsel ' urged
before us were the sane as those urged in the earlier case.
Sone additional argunents were al so urged before us but, as
ny Lord the Chief Justice has pointed out, they are
unsubst anti al . An attenpt was nade by M. Mani, |earned
counsel for the petitioners, to persuade us to reconsider
the decision in the earlier case with regard to the second
contention. As, however, no case was nmade out by him for
reconsi deration of that decision we intimated to himthat we
do not. propose to reconsider it.
Since ny Lord the Chief Justice in his judgment has dealt
with the first contention also and expressed the view  that
the previous decision is right | think it necessary to say,
partly for the reasonsstated by ny | ear ned br ot her
H dayatullah J. and partly for sone other reasons, ‘that |
woul d reserve ny opinion on this question and that | do not
regard what this Court has held in that case as the last
wor d.
It seens to ne that in taking the view that the word "law'
occurring in Art. 13 (2) of the Constitution does not
i ncl ude an anend-
(1) [1952] S.C.R 89.
L2Sup./ 65-18
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ment to the Constitution this Court has not borne in mnd
sonme inportant considerations which would be relevant for
the purpose. The language of Art. 368 is plain enough to
show that the action of Parliament in anmending t he
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Constitution is a legislative act like one in exercise of
its normal |egislative power, The only difference in respect
of an anmendnent of the Constitution is that the Bil

amending the Constitution has to be passed by a specia
majority (here I have in mind only those amendnents which do
not attract the proviso to Art. 368). The result of a
| egislative action of a legislature cannot be other than
"law and, therefore, it seens to me that the fact that the
| egislation deals with the amendment of a provision of the
Constitution would not meke its result ,any the less a

"law . Article 3 6 8 does not say that when Parlianent
makes an anmendment to the Constitution it assunes a
di fferent capacity, that of a constituent body. As

suggested by ny |earned brother Hidayatullah J. it is open
to doubt whether this Article confers any such power upon
Parliament. But even assunming that it does, it can only be
regarded as an additional |egislative power.

Then again while the Constitution as originally framed can
-only 'be /interpreted by a court of law and the validity of
no provision therein can be challenged the sane cannot be
said of an amendnent to the Constitution. For an anmendnent
to be treated as a part of the Constitution it nust in fact
and in | aw have become a part of the Constitution. Whet her
it has become a part of the Constitution-.is thus a question
open to judicial review. It is obvious that an anmendnent
nmust conply with the requirenments of the Constitution and
should not transgress any of its provisions. Wer e,
therefore, a challenge is nade before the Court on the
ground that no amendrment had in fact been nade or on the

ground that it was 'not a validamendnent it will be both
the duty of the Court as well as be and within its power to
exam ne the question and to pronounce upon “it. This is

precisely what a Court is conpetent to doin regard to any
other law, the validity of which is inpugned 'before it.
Nei t her of these matters appears to have been considered in
Sankari Prasad’s case(") and | think that they do nmerit
consi deration.

My Lord the Chief Justice has observed that though'in A K
Copal an v. The State of Madras (2) Patanjali Sastri J., (as
he then ’'was) has said that fundanental rights are those
rights which the people have reserved for thenselves that
| ear ned Judge has enphati -

(1) [1952] S.C.R 89.

(2) [1950] S.CR st
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cally stated in |In re The Delhi Laws Act, 1912(1) that
Parliament, acting wthinthe limts of its legislative
power, has plenary powers of |egislation which are as |arge
and which are of the same nature as those of the British
Parlianment and rejected the suggestion that, Parlianent is
the. delegate of the people in whomthe sovereignty rests.
But does it follow that the | earned Judge has departed from
his earlier view ? No reference was nade by himin. Sankar
Prasad’s case (2) to his observations though they needed to

be expl ai ned. In the Delhi Laws Act case(l) he has
undoubtedly said that Parliament enjoys plenary powers of
| egi sl ati on. That Parliament has plenary power s of
legislation wthin the <circunmscribed limts of its

| egi sl ative power and cannot be regarded as a delegate of
the people c while exercising its legislative powers is a
wel | accepted position. The fact, however, remains that
unlike the British Parlianment our Parliament, |ike every
other organ of the State, can function only wthin the
limts of the powers which the Constitution has conferred
upon it. This would also be so when, in the exercise of its




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 27 of 30
| egi sl ative power, it makes an anendnent to the Constitution
or to any of its provisions. It would, therefore, appear
that the earlier observation of Patanjali Sastri J., cannot

be regarded as inconsistent with what he has said in the
Del hi Laws Act case(1l). At any rate, this is an aspect of

the matt er whi ch requires further consi derati on
particul arly because the sane | earned Judge has not adverted
to those observations in Sankari Prasad's case (2). It is

true that by virtue of S. 8 of the Indian Independence Act,
1947 it was upon the Constituent Assenbly which franed the
Constitution and not wupon the people of I ndi a-t hat
sovereignty devolved after the withdrawal of the British
power. But both the "(Objectives Resolution" adopted by the
Constituent Assenbly on January 22, 1947 and the Preanble to
the Constitution show that this sovereign body franed the
Constitution in the nane of the people of India and by

virtue of the powers derived from them In t he
circunmstances it would have to be considered whet her
Patanjali ~ Sastri J., was not'right in saying that the

fundanental -~ rights are the mininumrights reserved by the
peopl e to thensel ves and they are, therefore, unalterable.

It is true that the Constitution does not directly prohibit
the anmendment of Part I11.- But it would indeed be strange
that rights which are considered to be fundanmental and which
i nclude one which/is guaranteed by the 'Constitution (vide
Art. 32) should be nore easily capable of being abridged or
restricted than any of the matters referred to in the
proviso to Art. 368 sonme of which

(1) [1951] S.C.R 747.

(2) [1952] sS.C.R 89.
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are perhaps less vital than fundanental rights. It is
possi bl e, as suggested by ny | earned brother, that Art. 368
nerely lays down the procedure to be followed for amending
the Constitution and does not confer a power to amend the
Constitution which, | think, has to be ascertained from the
provi si on sought to be amended or ‘other relevant provisions
or the preanble. The argunment that if fundanental rights

are regarded as unchangeable it ~wll hanper 1egislation
whi ch the changi ng needs of a dynam c society may call for
in future is weighty enough and merits consideration. It is

possi ble that there may be an answer. The rights enunerated
in Art. 19(1) can be subjected to reasonable restrictions
under cls. (2) to (6) of Art. 19 and the other fundanenta
rights-or at l|least many of them can perhaps be adapted to
neet the needs of a changing society with the aid  of the
directive principles. For, Art. 37, the second Article in
Part 1V which deals with "Directive Principles of States
Policy', inposes a duty on the State to apply those
directive principles in naking laws. These principles are
also fundanental in the governance of the country -and the
provi si ons of Part 11l of the Constitution nust be
interpreted harmoniously wth those principles. This is
al so an aspect of the matter which requires consideration

W nmay also have to bear in mind the fact that ours is_ a
witten Constitution. The Constituent Assenbly which was
the repository of sovereignty could well have created a
sovereign Parlianment on the British nodel. But instead it
enacted a witten Constitution, created three organs of
State, made the union executive responsible to Parlianent
and the State executives to the State |egislatures; erected
a federal structure and distributed |egislative power
between Parlianent and the State |egislatures; recognised
certain rights as fundamental and provided for their
enf or cenent ; prescribed forns of oaths of office or
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affirmati ons which require those who subscribe to them to
owe true allegiance to the Constitution and further require
the nenbers of the Union Judiciary and of the higher
judiciary in the States, to uphold the Constitution. Above
all, it formulated a solem and dignified preanble which
appears to be an epitone of the basic features of the
Constitution. Can it not be said that these are indicate of
the intention of the Constituent Assenbly to give a
per manency to the basic features of the Constitution ?
It is also a matter for consideration whether making a
change in a basic feature of the Constitution can be
regarded nerely as an amendnent or would it be, in effect,
rewiting a part of the
967
Constitution; and if the latter, would it be wthin the
purvi ew of Art. 368 ?
The Constitution has enjoined on every menber of Parlianent
before ~entering upon his office to take an oath or nake an
affirmation to theeffect that he will bear true faith and
all egiance “to the Constitution. On the other hand under
Art. 368 a procedure is prescribed for anending t he
Constitution. If wupon a literal interpretation of this
provision an amendnent even of the basic features of the
Constitution would  be possible it will be a question for
consideration as to how to harnonise the duty of allegiance
to the Constitution with the power to nake an amendnent to
it. Could the two be harnonised by -excluding from the
procedure for amendnent, alteration of a basic feature of
the Constitution ? It would be of interest to nention that
the Supreme Court of Pakistan has, in M. Fazlul Quader
Chowdhry v. M. Mhd. Abdul Haque(l) held that  franchise
and form of governnent are fundanental features of a
Constitution and the power conferred upon-the President by
the Constitution of Pakistan to remove difficulties does not
extend to making an alteration in a fundanmental feature of
the Constitution. For striking down the action of the
President under, what he calls  ’'sub-constitutional power’
Cornelius C. J., relied on the Judges’ oath of office. /After
quoting the follow ng passage from Cooley’'s Constitutiona
Limitations:
"For the constitution of the State-is higher
in authority than any |law, direction, or order
nmade by anybody or any officer assumng to act
under it, since such body or officer nust
exerci se a delegated authority, and one  that
nmust necessarily be subservient to t he
instrument by which the delegation  is nuade.
In any case of conflict the fundanental |I|aw
nust govern, and the act in conflict with it
nmust be treated as of no legal validity."
the | earned Chief Justice observed
"To deci de upon the question of constitutiona
validity in relation to an act of a statutory
aut hority, how- hi ghso- ever, i s a duty
devol ving ordinarily upon the superior Courts
by virtue of their office, and in the absence
of any bar either express or inplied which
stands in the way of that duty being perforned
in respect of the Order here in question it is
a responsibility which cannot be avoided." (p.
506)
(1) 1963 P.L.D. 486.
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The observations and the passage from Cool ey, quoted here
for convenience support what | have said earlier regarding
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the power of the Courts to pronounce upon the validity of
amendnments to the Constitution.

The Constitution indicates three nodes of anendnents and
assum ng that the provisions of Art. 368 confer power on
Parliament to anend the Constitution, it will still have to
be considered whether as long as the preanble stands
unnended, that power can be exercised with respect to any of
the basic features of the Constitution.

To illustrate ny point, as long as the words 'sovereign
denocratic republic’ are there, could the Constitution be
amended so as to depart from the denocratic form of
CGovernment or its republic character ? If that cannot be
done, then, as long as the words "Justice, social economc

and political etc.," arethere could any of the rights
enunerated in Arts. 14, to 19, 21, 25, 31 and 32 be taken
away ? If they cannot, it will be for consideration whether

they can be nodifi ed.

It has been said, no doubt, that the preanble is not a part
of our Constitution. But, 1 think, that if upon a
conparison ~of the preanble with the broad features of the
Constitution it would appear that the preanble is an epitone
of those features or, to put it differently if these
features are an anplification or concretisation of the
concepts set out in the preanble it my have to be
considered whether the preanble is not a part of the
Consti tution. Wi | e considering this question it would be
of relevance to bear in nmind that the preanble is not of the
comon run such ‘as is to be found in ‘an Act of a
| egi sl ature. It has the stanp of deep deliberation and is
marked by precision: Wul d'this not suggest that the
franers of the Constitution attached special significance to
it ?

In view of these considerations and those nentioned by ny
| earned brother Hidayatullah J. | feel reluctant to | express
a definite opinion on the question whether the word 'law in
Art. 13 (2) of +the Constitution excludes an Act of
Parlianment anmending the Constitution and al so whether it is
conpetent to Parliament to make any amendnent at all to Part
11 of the Constitution.

In so far as the second contention i's concerned | generally
agree with what ny Lord the Chief Justice has said but would
only like to add this : Upon the assunption that Parlianment

can anend Part Il of the Constitution and was, therefore,
conpetent to enact therein Articles 31A and 31B as also to
amend the definition of "estate', the question still remains
whet her it could validate a State
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law dealing with land. | take it that only that!|egislature
has power to validate a | aw which has the power to  enact
that |aw Since the agrarian laws included in the 'Ninth

Schedul e and sought to be protected by Art. 31B could not
have been enacted by Parlianent, would it be right 'to say
that Parliament could validate them? If Parlianment  could
amend Part 11l it could, indeed, renove the inpedinment in
the way of the State. Legislatures by enacting Art. 3 1A
and amending the definition of 'estate. But could it go to
the extent it went when it enacted the First Amendment Act
and the Ninth Schedul e and has now added 44 nore agrarian
laws to it ? O was it inconpetent to it to go beyond
enacting Art. 31A in 1950 and now beyond anending the
definition of estate ? This, however, does not appear to
have been considered in Sankari Prasad s case(1l) nor was
such an argunent advanced before us in this case. | amonly
mentioning this to nmake It clear that even in so far as the
second contention is concerned | base ny decision on the
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narrow ground that upon the argunents advanced before us no
case has been nmade out for striking down the Seventeenth
Anmendnent .

As indicated in the judgment of nmy Lord the Chief Justice an
amendment made by resort to the first part of Art. 368 could
be struck down wupon a ground such as taking away the
jurisdiction of the Hi gh Courts under Art. 226 or of this
Court under Art. 13 6 wthout conplying with t he
requirenents of the proviso. To this | would Iike to add
t hat if the effect of an anmendnent is to curt ai
substantially, though indirectly, the jurisdiction of Hi gh
Courts under AA. 226 or of this Court under Art. 136 and
recourse has not been had to the proviso to Art. 368 the
guesti on whether the amendnent was a col orabl e exerci se of
power by Parlianent will be relevant for consideration
Before | part with this case |l wish to nake it clear that
what | have said in this judgnent is not an expression of ny
final opinion but only an expression of certain doubts which
have assailed nme regarding a question of par anmount
i mportance to the citizens of our country : to know whether

the basic features of the Constitution under which we Iive
and to which we owe all egi ance are to endure
for all tine-or at least for the foreseeable future-or

whet her the yard no nore-enduring than the inplenental and
subordi nate provi sions of the Constitution.

Petitions dism ssed.

(1) [1952] S.C.R 89.
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