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1. Leave granted.

2. Respondent ‘fill ed an application under Section 163-A of the Mtor
Vehicles Act, 1988 (the Act) claimng conpensation for death of one Janak
Raj (the deceased). He was riding on a notorcycle along with one Sukhdev

Raj. Wwo was actually on the driver’s seat is not known. The notorcycle is
said to have gone out of control resulting inthe accident.
3. Appel I ant herein, having been'issued notice, resisted the claim inter

alia, contending that although the owner of the vehicle deposited an extra
amount of Rs.50 covering his personal insurance, the sane woul d not cover
the case of the pillion rider and in any event, the owner of the vehicle is not
athird party within the neani ng of Section 147 of the Act.

The Motor Vehicles Accident Clains Tribunal, having regard to the

pl eadi ngs of the parties, framed the follow ng i ssues :

"1, Whet her on 7.9.2004 at 4.05 pm-Janak Raj

had died in a road accident? OPP

2. VWet her the Cainmants are LRs and were

dependant upon the deceased? OPP

3. Whet her the claimants are entitled to

conpensation? |f so, how nuch and from

whi ch of the respondents? OPP

4. Wet her the notorcycle was being driven in

contravention of terns and conditions of the

i nsurance policy? OPR

5. Wet her the driver of the notorcycle was

not holding a valid and effective driving

i cence? OPR

6. VWet her the claimpetition is bad for non-

j oi nder of necessary parties? OPR

7. Relief."

4. The Tribunal noticed that the First Informati on Report (FIR) | odged at

the Police Station in relation to the said accident was not clear to establish as
to who was driving the notorcycle but despite the sanme proceeded to

determ ne the question as to whether Janak Raj being hinself the tort feasor

any application under Section 163-A of the Mtor Vehicles Act was

mai nt ai nabl e.  The preni se on which the Tribunal proceeded to determ ne

the said issue was that a conprehensive insurance policy having been taken

the only question which arose for its consideration was as to whether the
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acci dent took place by reason of use of the notor vehicle irrespective of the
fact as to whether the deceased or the said Sukhdev Raj was driving the
notorcycle or not. It, however, held that if the deceased was the tort feasor
the question of rei nbursement of any anmount of conpensation by the insurer
woul d not arise, opining

"I'f we presune that deceased had no

conpr ehensive policy even then, clainants are

entitled to conmpensati on because evidence is silent

as to who was driving the offending vehicle."

5. On issue Nos.4, 5 and 6, the Tribunal held

"Onus to prove all the issues was upon the

| nsurance Conpany. As discussed in the

precedi ng i ssues, offending vehicle was insured

but no evidence on the file as to who was driving
the notor cycle. That is whether Janak Raj was
driving the notorcyel e or Sukhdev Raj Was

driving the motorcycle. Janak Raj and Sukhdev

Raj were on the notor cycle. ~Both received
injuries in the accident. Sukhdevraj had
succunbed to his injuries in the Cvil Hospital,
Dal housi e. Janak Raj was shifted to different
hospitals. U timtely, Janak Raj had al'so
succunbed to his injuries. Mtorcycle was owned
by Janak Raj. Counsel for the conpany failed to
convi nce how the petition is bad for non-joinder. of
necessary parties and what is the effect of non-
production of driving licence when evidence is not
clear as to who was driving the of fending vehicle.
So, all the issues are deci ded agai nst the I nsurance
Company. "

6. It is nowa well settled principle of law that in a case where third party
is involved, the liability of the insurance conmpany woul d be unlimted.
Where, however, conpensation is claimed for the death of the owner or

anot her passenger of the vehicle, the contract of insurance being governed
by the contract qua contract, the claimof the insurance conpany would
depend upon the terns thereof.

7. The Tribunal, in our opinion, therefore, was not correct in taking the
view that while determ ning the amount of conpensation, the only factor

whi ch woul d be rel evant would be nerely the use of the notor vehicle.
Section 163-A reads thus :

163A. Special provisions as to paynent of

conpensation on structured formul a basi s\027(1)

Not wi t hst andi ng anything contained in this Act or

in any other law for the tinme being in force or

instrument having the force of |aw, the owner of

the notor vehicle of the authorised insurer shall be

liable to pay in the case of death or permanent

di sabl enent due to accident arising out of the use

of notor vehicle, conpensation, as indicated in the

Second Schedule, to the legal heirs or the victim

as the case nmay be.

Expl anati on. - For the purposes of this sub-section,

"permanent disability" shall have the sane

meani ng and extent as in the W rknmen's

Conpensation Act, 1923 (8 of 1923).

(2) In any claimfor conpensation under sub-

section (1), the claimant shall not be required to

pl ead or establish that the death or pernanent

di sabl enent in respect of which the claimhas been
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made was due to any wongful act or neglect or
default of the owner of the vehicle or vehicles
concerned or of any other person

(3) The Central Government nmay, keeping in view
the cost of living by notification in the Oficia
Gazette, fromtime to time anend the Second
Schedul e. "

The said provision cannot be said to have any application in regard to
an acci dent wherein the owner of the notor vehicle hinmself is involved. The
guestion is no |l onger res integra.

8. In Oiental Insurance Co. Ltd. v. Smt. Jhuma Saha & Ors. [AIR 2007
SC 1055], it was held

"10. The deceased was the owner of the vehicle.

For the reasons stated in the claimpetition or

ot herwi se, he hinsel f-was to be blaned for the
accident. The accident did not involve notor
vehi cl e other than the one which he was driving.
The question which arises for consideration is that
the deceased hinsel f being negligent, the claim
petition under Section 166 of the Mtor Vehicles
Act, 1988 woul d be mai ntai nable.

11. Liability of the insurer Conpany is to the
extent of indemification of the insured against the
respondent or an injured person, a third person or
in respect of damages of property. Thus, if the

i nsured cannot be fastened with any liability under
the provisions of the Motor Vehicles Act, the
qguestion of the insurer being liable to i ndemify
the insured, therefore, does not arise.

12. In Dhanraj v. New India Assurance Co. Ltd.2 it
is stated as foll ows :

"8. Thus, an insurance policy covers the
l[iability incurred by the insured in respect of
death of or bodily injury to any person
(including an owner of the goods or his
aut hori sed representative) carried.in the vehicle
or damage to any property of a third party
caused by or arising out of the use of the
vehicle. Section 147 does not require an
i nsurance conpany to assumne risk for death or
bodily injury to the owner of the vehicle.

* * *
10. In this case, it has not been shown that
the policy covered any risk for injury to the
owner hinmself. We are unable to accept the
contention that the prem um of Rs 4989 paid
under the headi ng ' Omn damage’ is for
covering liability towards personal injury.
Under the headi ng ' Om damage’, the words
"prem um on vehicle and non-el ectrica
accessories’ appear. It is thus clear that this
premumis towards damage to the vehicle and
not for injury to the person of the owner. An
owner of a vehicle can only claimprovided a
personal accident insurance has been taken out.
In this case there is no such insurance.”

9. In National Insurance Co. Ltd. v. Laxm Narain Dhut [2007 (4)
SCALE 36], it has been held

"Where the claimrelates to own danage clains, it

cannot be adjudicated by the insurance conpany.

But it has to be decided by another forumi.e.
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forum created under the Consuner Protection Act,
1985(in short the "CP Act’). Before the Tribunal,
there were essentially three parties i.e. the insurer
i nsured and the claimants. On the contrary, before
the consumer forums there were two parties i.e.

owner of the vehicle and the insurer. The clai mant
does not come into the picture. Therefore, these
are cases where there is no third party involved."

The said principle has been reiterated recently in Prem Kumari & Os.
v. Prahlad Dev & Ors. [2008 (1) SCALE 531] and Oriental Insurance Co.
Ltd. v. Prithvi Raj [2008 (1) SCALE 727].
10. The liability under Section 163-A of the Act is on the owner of the
vehicle as a person cannot be both, a clainmant as also a receipient. The heirs
of Janakraj could not have maintained a claimin ternms of Section 163-A of
the Act. For the said purpose only the ternms of the contract of insurance
could be taken recourse to.
11. According to the ternms of contract of insurance, the liability of the
i nsurance conpany was confined to Rs.1,00,000/- (Rupees one lac only). It
was |liable to the said extent  and not any sum exceedi ng the said anount.
12. To the aforenmenti oned extent, the appeal is allowed. No costs.




