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ACT:

I ndi an I nconme-tax Act (11 of 1922), ss. 22(3) and 34-Invalid
notice wunder s. 34-Return subm tted-Subsequent proceedi ngs
under s. 34-1f can be taken ignoring return

HEADNOTE

In response to a notice dated 3rd April 1948, under s. 34 of
the Indian Incone-tax Act, 1922, the assessee submitted
returns for the assessnent years 1944-45 and 1945-46. The
Income-tax O ficer dropped proceedings for the former year
and determined the net taxable income for thelatter year
The see appealed first to the Appel | ate Assi st ant
Comm ssioner and then to the Appellate Tribunal. The
Tri bunal allowed the appeal in part, held that a portion of
the profit determ ned was assessable in the assessnent year
1944-45 and observed, that the Income-tax O ficer was at
liberty to take appropriate action. The Income-tax ~ O ficer
again issued a notice under s. 34 after obtaining the
sanction of the Comm ssioner, as required by ‘the Anending
Act 48 of 1948 (passed on 8th Septenber 1948, but / nmade
retrospective from 30th March 1948), in respect of the
assessment year 1944-45. He brought to tax, the anount

determ ned by the Tribunal as the profit of the year. The
assessee’'s appeals to the Appellate Assistant Comm ssioner
and the Appellate Tribunal were unsuccessful. The  Hi gh

Court, on a reference, held in favour of the assessee
holding that the; reassessnent under s. 34 for the vyear
1944-45 was not valid. The Conm ssioner appealed to the
Suprene Court.

HELD : The first return submtted by the assessee was a
valid return wunder s. 22(3). The Departnment could not
therefore, ignore it and issue notice under s. 34 on the

assunption that there had been an omission or failure on the
part of the assessee to make a return under s. 22. [884 B-C;
887 (]

Section 22(3) permits an assessee to furnish a return at any
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time before the assessnent is nade, that is, before the tine
nentioned in s. 34(3). It need not be a voluntary return in
the sense that it nust be suo motu. |If the first notice

under s. 34 was held to be bad because the Conmissioner’ &
sanction was not obtained as required by the anendment of
1948, it did not follow that a return nade in pursuance of
it must also be treated as bad. |If a return otherw se valid
is filed by an assessee before the receipt of a valid notice
under s. 34, it has to be treated as a valid return within
S. 22(3). [886 F-H, 889 C-D, F]

Conmi ssioner of Incone-tax, Bihar and Orissa v. Mharaja
Pratap Singh Bahadur of G dhaur, (1961) 41 |1.T.R 421
di stingui shed,

Conmi ssioner of Incone-tax, Bonbay City. v. Ranchoddas
Karsondas, (1959) 36 |I.T.R 569, referred to.

R K. Das & Co. v. Conmissioner of Inconme-tax, West
Bengal , (1956) 30 I.T.R 439, overrul ed.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTION : Civil Appeal No. 1096 of
1963.
Appeal by special l'eave fromthe judgment dated January 3,
1961 of the Madras Hi gh Court in Case Referred No. 114 of
1956. .
L2Sup/ 65-13
884

K. N. Rajgopala Sastri, R H. Dhebar and R N. Sachthey,
for the appell ant.
S. Swami nat han and R Gopal akri shnan, for the respondent.
The Judgrment of the Court was delivered by
Sikri J. This is an appeal by special | eave directed against
the judgnent of the Madras Hi gh Court answering the question
"whet her the reassessnent under s. 34 (of the Indian Income
Tax Act, 1922) conpleted on 30th June, 1953 for the year
1944-45 is valid in the negative. The relevant facts are
as follows
The respondent, hereinafter referred to as the assessee is a
Hi ndu undivided famly. For the assessnment ~years ~ 1944-45
and 1945-46, the assessee filed no returns under s. 22  of
the Indian Incone Tax Act, hereinafter referred to as the
Act, nor were any notices issued under s. 22(2) of the Act-.
On April 3, 1948, the Incone Tax Oficer issued notices
under S. 34 for both the assessnent years. ~At that time it
was not necessary to obtain sanction of the Comm ssioner of
Income Tax and none was obtained. The assessee filed a
return for the assessment year 1944-45 on Septenber 4, 1948,
showing an income of Rs. 4,053 which was below the HUF
taxable Ilimt of Rs. 7,200. The assessee also filed a
return for the assessnent year 1945-46. It appears-that the
Income Tax Oficer dropped proceedings for 1944-45 as in
fructuous, but for the assessnent year 1945-46, he passed an
order on COctober 27, 1950, determining the net taxable
income as Rs. 1,20,603. The assessee appealed to the
Appel | ate Assistant , Conmi ssioner and then appealed to the
Appel l ate Tribunal . On Novenber 19, 1952, the Appellate
Tribunal allowed the appeal in part. It held that out of a
total profit of Rs. 79,760 arising fromthe sale of certain
properties, only Rs. 33,000 was assessable in the assessnent
year 1945-46 and Rs. 46,760 was assessable in the assessnent
year 1944-45. The Appellate Tribunal , observed thus in the
order:

"The Inconme Tax Officer is at liberty to take

such action as he may be advised about the
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assessee’'s liability for the wearlier vyear
1944-45. "
On February 27, 1953, after having obtai ned the sanction of
the Conmissioner, the Income Tax Oficer issued a notice
purporting to be under S. 34 of the Act in respect of the
assessment year 1944-45. It is the validity of this notice
that is nowin question. The Income Tax O ficer paged an
order on June 30, 1953, assessing the total income as Rs.
51,523. The Appell ate Assistant
885
Conmi ssioner affirmed the order. He held that the action of
the Income Tax Oficer in starting proceedings under s.
34(1) (a) was valid. He further held that in view of the
finding of the Appellate Tribunal that the Incone Tax
Oficer would be at liberty to take action about the
assessee’'s liability to tax for 1944-45 assessnment, the
second proviso to sub-s. (3) of-s. 34, as anended by Amend-
ment Act of 1953, was applicabl e and consequently the tine-
limt ' specified in s. 34 would not be applicable. The
Appel | ate Tribunal, without going into the question whether
s. 34 (1) (a) could be invoked by the Revenue, affirned
the assessnment on the ground-that the second proviso to s.
34(3) of the Act, as anended, appli ed.
At the instance of the assessee, the Appellate Tribuna
referred the question set out in the beginning of the
j udgrent . The High Court, as already stated, answered the
guestion in the negative. It held that notwithstandi ng that
the return filed by the assessee on Septenber 4, 1948, was
the result of an invalid notice, the return itself could not
be ignored or disregarded by the Department, and the
Depart nent cannot issue a further notice under s. 34(1) (a)
of the Act on the assunption that there had been an om ssion
or failure on the part of the assessee to nake a return of
his income under s. 22. It further heldthat the ratio of
the decision of this Court in Conm ssioner of |ncone-tax V.
Ranchhodas Karsondas(1) governed the present case.
M. Raj agopala Sastri, the learned counsel for the
appel l ant, submits that the return was not voluntary and as
it was made in pursuance of an invalid notice, nust al'so be
treated as invalid. He says that no assessnent could be
made on its basis. He further says that the case of
Ranchhodas Karsondas(1l) is distinguishable.
The | earned counsel for the assessee raises an objection to
this new point being urgred at this stage. He points out
that in the statement of the case, filed in this Court on
behal f of the appellant, one proposition of lawis Put thus:
"The notice issued on 3rd April ~ 1948 and
return filed on 4th Septenber 1948 being valid
the proceedings thus initiated cane to an end
on 27th Cctober, 1950, and there were no
proceedi ngs pendi ng when the second notice was
i ssued on 27th February, 1953."
This Proposition, he says, admits that the return was valid.
On the nerits he has supported the reasoning of the Hi.gh
Court and
(1) [1960 1 S.C R 114.

886
added that in this case assessnment coul d have been made by
the Income Tax Oficer till March 31, 1949, under s. 23

treating the return as one made under S. 22.

In our,opinion the appellant is not raising any new point.
It is true that in the above cited proposition the appell ant
says that the return is valid but this follows the assertion
that the notice issued on April 3, 1948 is wvalid. In
another part of the statement of the case, however, the
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appel l ant states that "the return was not a voluntary return
and, therefore, could not be regarded as a return on which
valid assessnent could be nade, the case was one where no
return had been filed and was al so one where income had |
escaped assessnent. Clause (a) of section 34(1) was
therefore; applicable and the second notice under section 34
was given within, the period allowed by | aw'
The short question which arises in this case is whether the;
return dated Septenber 4, 1948, can be treated as wvalid
return under s. 22(3) of the Act. Section 22(3) is in the
followi ng terns
"22(3). If any person has not furnished a
return within the tinme allowed by or under
sub-section (1) or sub-section (2), or having
furni shed a return under either of those sub-
sections, discovers any onmission or wong
statenment therein; he may furnish a return or
a revised return, as the case may be, at any
time before the assessment is made."
Section 22(3) permts an assessee to furnish a return at any
time before the assessnment is made. By virtue of S. 34(3),
as it stood in 1949, assessnment could have been made at
least up to March 31, 1949, if the return was valid.
Therefore, it may be inplied, as laid dowmmn in S. Santosha
Nadar v. First Additional |ncone-Tax Officer, Tuticorin(l)
and Commi ssioner of Income-Tax Bonbay City Il v. Bhagwandas
Anersey(1l) that the return nust be filed before the time
nment i oned in S 34(3). This ~condition s, however ,
satisfied in this case. M. Sastri says that it is further
implicit ins. 22(3) that the return must be voluntary. We
are unable to appreciate that every return made under S.
22(3) must be a voluntary return, in the sense that it nust

be suo notu. If a return is made in pursuance to a genera
noti ce wunder s. 22(1), or a special notice under s. 22(2),
it is a return made voluntary but not suo notu. It is a
return made in response to a public notice or a  specia
notice. If noreturnis made in response to notices

(1) (1961) 421 T.R 715

(2) (1963)50 I.T.R 239

887

under s. 22(1), and s. 22(2), the Act attaches certain
penalties. in our view, it is not correct first to describe
a return made under s. 22(3) in response to a notice  under
s. 22(1) or s. 22(2) as Voluntary, and then say that a
return nmade in response to a notice under s. 34 is not
voluntary just because it warns the assessee that sone

i ncome has escaped assessnent. I n our opinion, both types
of returns are under s. 22(3) of the Act. |In the first type
of cases it is directly under s. 22(3). 1In case of a notice

under s. 34, it is deened to be notice under s. 22(2) and
the return deened to be a return under s. 22(3). “From the
| anguage of s. 22(3), we are unable to say that the return
dat ed Septenber 4, 1948, was not a return within s. 22(3).

M. Sastri however, says that this Court proceeded on a con-
trary view in Conm ssioner of Incone-tax Bihar and Oissa V.
Maharaja Pratap Singh Bahadur of G dhaur(1l). Let wus then
see what was decided by this Court. Shortly stated, the
facts in that case were that the Maharajah had agricultura
income and interest received by himon arrears of rent for
the four assessnent years 1944-45 to 1947-48. The | ncone
Tax authorities did not include in his assessable incone
interest received by himon arrears of rent on the ground
that it was agricultural income. This viewwas held to be
wong by the Privy Council. The Income Tax Oficer issued
noti ces under s. 34 on August 8, 1948, wi thout obtaining the
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approval of the Comm ssioner. Section 34 was anmended by the
I ncome- Tax Business Profits Tax (Anmendnent) Act, 1948
(XLVITT of 1948). Assessnments were made on the basis of the
above notices dated August 3, 1948. The question referred
to the High Court was: "Wether in the circunmstances of the
case assessnment proceedings were validly initiated under s.
34 of the Indian Income Tax Act". This Court held that:
"As the Amending Act repealed the origina
section 34 not fromthe day it was pronul gated
but froman earlier date, March 30, 1948, and
substituted in its place the reenacted section
contai ning the proviso, and provided that the
reenacted section shall be deenmed to have cone
into force with retrospective effect on March
30, 1948, the application of section 6 of the
General~ O auses Act was excl uded. As the
notices were, all-issued on August 8, 1948, at
a tinme when on the statute book rmust be deened
to be existing a provision enjoining a duty
upon the Incone Tax Officer to record his
reasons and
(1) [1961] 2 S.C.R 760.
888
subm t- for the approval of the Comm ssioner
before issuing notice under section 34, unless
that approval was obtained the notices could
not | be issued. The notices -issued by the
I ncome-Tax O ficer without conplying with the
condi tions laid down in the proviso to section
34(1) as re-enacted were invalid, and the
entire proceedings for reassessnent wer e
illegal."
In view of the question referred tothe High Court;, this
Court was not really concerned with the validity of the
returns made, but M. Sastri relies on certain observation
made by the High Court and this Court. Wen the reference
was before the Patna H gh Court i'n Conm ssioner of / |ncome-
Tax, Bihar and Orissa v. Maharaja Pratap Singh Bahadur(1),
the Ilearned counsel had contended that it was  physically
i mpossible for the Income Tax Oficer to comply with the
requi renents of the amended s. 34 on August 8, 1948. The
Hi gh Court, regarding this contention, observed that "the
argunent is correct, but the Incone Tax Departnent was not
prejudi ced because notices under s. 34 could be reissued
after the 8th of Septenber, the date of the Anmending Act,
and after conplying with the requirenents of the  anended
section 34". This Court, in the appeal from the above
decision, after holding that the notices were invalid,
observed
"Indeed, there was tinme enough for /fresh
notices to have been issued, and we ' fail to
see why the old notices were not recalled and
fresh ones issued."
These observations certainly show that this Court assumed
that fresh notices could have been issued in that case. M.
Sastri says that the Departnent has done exactly what the
Supreme Court indicated in that case shoul d be done. But ,
apart from the fact that there is no discussion on the
guestion of the validity of the return, it is possible to
say that on the facts in that case fresh notices could have
been i ssued. In Maharajah Pratap Singh, s(2) case, the
Mahar aj ah had filed returns for four assessment years 1944-
45 to 1947-48 under s. 22, and assessnents had been rmade but
the income of the assessee with regard to interest on
arrears of rent was not included. Hi s returns in pursuance
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to a notice under s. 34 could not be treated as a return
under s. 22(3) because he had already filed returns and was
not purporting to revise his previous returns. But in the
present case the assessee had never filed a return under s.
22. The first return he filed was in response to

(1) [1956] 30 I.T.R 484.

(2) (1961) 2 S.C R 760.

notice under s. 34, but he could have filed this return even
wi thout a notice under s. 34, for the four years prescribed
by s. 34(3).ad not expired.

This Court in Conmm ssioner of Income-tax Bonbay City v.
Ranchhoddas Karsondas(1l) held that a return showi ng income
below taxable I|imt was a good return and the Incone Tax
Oficer could not choose to ignore the return and issue a
noti ce under s. 34, Hidayatullah J., speaking for the Court,
observed that "it is alittle difficult to understand how
the existence of areturn can be ignored once it is filed".
But this case is not of much help in Determ ning whether the
return in this case is a good return within s.22(3) of the
Act .

M. Sastri further contends that if the notice under s. 34
is held to be bad, it nust follow that the return nade in
pursuance of it must also be treated as bad. W are
satisfied that there is no substance in_ this contention
The decision of the Calcutta H gh Court in R K Das & Co.
v. Conmi ssioner of /Incone-Tax Wst ~Bengal (1) certainly
supports M. Sastri’'s contention but, with respect, we are
unable to agree with the reasoning of the Hi gh Court. Apart
from the fact that this Court did not approve of this
deci sion in Ranchhoddas Karsondas's case("), we are unable
to appreciate that if the Income Tax Oficer had based his
assessment on the return treating it tobe a return under s.
22(3). the assessnent would not stand a monent’s scrutiny.
We think that some confusion has crept into this branch of
the Incone Tax Law by the use  of the words ’'voluntary
return’” and a’' non-voluntary return’. Section 22(3) does
not use this expression and whatever the inpelling cause or
notive if areturn otherwise valid is filed by an’ assessee
before the receipt of a valid notice under s. 34, it is to
be treated as a return within s. 22(3) for it falls wthin
the | anguage of the sub-section.

In the result we agree with the H gh Court that the question
referred to the H gh Court nust be answered in the negative.
Accordingly we dism ss the appeal with costs.

Appeal dism ssed

(1) [1960] 1 S.C R 114.

(2) [1956] 30 I. T.R 439.
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