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ACT:

Nati onal i sati on of Transport Services--Schenme prohibiting
private operators from specified routes-Wether affects
rights of operators holding permts related not ‘to routes
but to specified area-Schene whether satisfies provisions of
statute-Services provided under schene whether adequate-
Section 68C Mtor Vehicles Act, 1939 as anended by Motor
Vehi cl es (Amrendnent) Act, 1956.

HEADNOTE:

The appel l ant, the hol der of a pernmit in respect of contract
carriages in the Agra region challenged a schenme framed by
the Uttar Pradesh CGovernnent nationalising road  transport
services in the Agra region and prohibiting private
operation of the services on, certain specified routes. His
wit petition before the Hi gh Court having been disn ssed
and Letters Patent Appeal also having failed he appealed to
the Supreme Court, by special |eave.

Three contentions were advanced on behal f of the appell ant
(1) The scheme was only a reproduction of an earlier schene
under A. 3 of the U P. Road Transport (Devel opnent) /Act,
1955 which had been struck down by the H gh Court. The
requirenents of s. 68C of the Mtor Vehicles Act were quite
different fromthose of s. 3 of the U P. Act, and the 'schene
did not answer them (2) Under s. 68C of the Mdtor Vehicles
Act the State was under an obligation to provide 'adequate’
transport services to replace those already in operation
but the schene provided only for 16 contract carriage
services. As the nunmber of these services could be changed
under the scheme, the latter would be again open to
chal | enge whenever the change was effected. (3) The schemne
was not properly framed because it provided for the
operation of contract carriages on certain routes to the
exclusion of the appellant who held a permit for an area
i rrespective of any route or routes.

HELD : The appeal nust be di smi ssed.

(i) It is no doubt true that while s. 68C makes a nention
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of an "efficient, adequate, econonical and properly
coor di nat ed r oad transport service" "in t he public
interest", the UP. Act nerely nmentioned "the interest of
the general public" "subserving the cormmon good or for

mai ntai ning and developing efficient transport systent

However it would be wong to think that even under the U P
Act Gover nirent would not think of an "adequat e",
"econom cal " or "property coordinated" road transport
services for the conmon good and for rmaintaining and
devel oping an efficient road transport system The change
in the language is no doubt there but the intention
underlying the words is the same, and even if the exact
words of s. 68C might not have been present before the
franers of the schene, it is quite obvious that they took
into account those very factors. Indeed the use of the
words “"adequate State road  transport contract carriage
service" in cl. (3) of the scheme reproduced the | anguage of
s. 68C and not that of s. 3. This suggests that the
requirements of s. 68C were probably borne in mnd. [845 B-
Fl

842

(ii) The scheme was read as providing sixteen contract
carriages and it was not considered whether it would become
i nadequate in the future. [84 A

(iii) Under the Motor Vehicles Act there is no doubt a
distinction between area and route in sone of the sections
but in others that distinction does not seem to be
preserved. The provisions of s. 51(2) (i) clearly show that
the area at the conmencenment of the pernmit can be cut down
by notifying certain routes and there seens to be no bar to
doing it later in view of the schene of nationalisation. By
taki ng away one of the routes the area i's as effectively cut
down as when an area is included in the permt but ' routes
are indicated on which al one the contract carriages can ply.
The provisions of s. 68Balso indicate that power is
reserved to nodify the existing permits either by curtailing
the area or by curtailing the (routes. Taki ng /over of
certain routes exclusively for the State undert aki ngs
renders that portion of the area ineffective for a private
operator such as the appellant who holds the permt for the
whol e area including those routes. [848 B-QG

C.P.C. Mtor Services, Mysore v. State of Mysore, [19621
Supp. 1 S.CR 717, Kondala Rao v. A P. State Road
Transport Corporation, A Il.R (1961) S.C. 82 and Dosa
Sat yanar ayanamnurty etc. v. Andhra Pradesh State Road
Transport Corporation, [1961] 1 S.C R 642, relied on

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 800 of 1964.
Appeal by special l|eave fromthe judgnment and order | dated
March 30, 1964, of the Allahabad Hgh Court in Specia
Appeal No. 27 of 1964.

G S. Pathak, B. L. Singhal and B. P. Maheshwari, for the
appel | ant.

C. B. Agarwala, K N Singh and O P. Rana, for the
Respondent s.

G S. Pathak, A V. Viswanatha Sastri, B. L. Singhal and
B. P. Maheshwari, for the intervener

The Judgrment of the Court was delivered by

H dayatullah J. The appell ant who appeal s by special |eave
agai nst the judgnent of the High Court of Allahabad dated
March 30, 1964 is the holder of a contract carriage permit
granted to him by the Regional Transport Authority, Agra and
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valid till February 1, 1955. He owns a single contract
carriage and his pernit covers the whole of the Agra region
whi ch conprises the six districts of Mathura, Agra, Aligarh

Et ah, Etawah and Mainipuri. No special route or routes are
indicated in his pernmt and the term nal of his operation
are the frontiers of this region on all sides. 1In 1955, the

Government of Uttar Pradesh, purporting to act under S. 3 of
the U P. Road Transport Services (Devel opnment) Act, 1955,
framed a schene for nationalisation of transport services in
Uttar Pradesh. The schene which was then

843
franed was struck down by an order of the H gh Court of
Al | ahabad on the petition of sone private operators. In

1955, the Mdtor Vehicles Act, 1939 was anended by the
i ntroduction of Chapter 1VA dealing with special provisions
relating to State Transport Undert aki ngs. Thi s amendnent
was introduced by the Mtor Vehicles (Arendrment) Act, 1956
with effect from February 16, 1957. After the anmending Act
the schenme was reconsidered by the State Governnent and
action was taken under Chapter IVAto notify it under s. 68C
of the Mdtor Vehicles Act. In this scheme 56 routes, which
were mentioned by nane, were-renoved fromthe operation of
contract carriage permts issued to private operators in the
Agra region and Governnment announced’ that adequate State
Road Transport contract carriage services would be provided
on those routes or portions thereof. The functioning of
transport services other than those put by the State Road
Transport Services was prohibited on all those routes. The
private operators objected again but their objections were
over-ruled and the scheme was published in the Gazette on
Cctober 17, 1959. A wit petition (Cvil Mscellaneous Wit
Petition No. 26622 of 1959) was filed by the appellant and
ot hers objecting to the schene on various grounds. This was
all owed on February 1, 1962 by M. Justice Oak who set aside

the schene and remanded it for reconsideration in the 'light
of his order. The schenme was not struck dawn in full but
only partially in respect of the petitioners in the High
Court. It was ordered, however, that the State Government

woul d be at liberty to enforce the schene in other respects.
The rmain reason for striking down the schene-in respect of
those petitioners was that their objections were not
consi dered and they were not given a reasonable opportunity
to produce evidence in support of their objections.

After remand objections were considered and an order was
passed by the Legal Renenbrance on Cctober 18, 1963 by which
the schene was reaffirmed over-ruling the objections. The
only change made was that instead of the provision of
"adequate" contract <carriage service by the | State . Road
Transport Contract Carriage Services it was provided that "
1 6 contract carriage services or nore or |less in accordance
with the need fromtinme to tinme" would be provided  on the

rout es or portion thereof which were notified. The
appel lant filed a petition in the H gh Court challenging the
schene. It was heard by M. Justice Broonme and rejected by

him on March 17, 1964. The appellant then filed a specia
appeal under the Letters Patent against the decision of M.
Justice Broonme. The High Court by the inpugned order

844

di smissed it "summarily" though it passed a fairly detailed
order. It is against the order that the present appeal has
been fil ed.

The first contention of M. G S. Pathak is that although
the schene purports to be under s. 68C of the Mdtor Vehicles
Act, the requirenents of that section were not borne in mnd
i nasmuch as the schenme franed under s. 3 of the U P. Act was
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wi t hout any change approved and notified after the
successive renmands by the High Court. It is therefore
necessary to see how far the two provisions differ in their
requi renents. Section 3 of the U P. Act |laid down the power
of the State Governnent to run Road ’'Transport Services as
follows : -
"3. Power of the State Government to run Road
Transport Services. -
(1) Wiere the State Governnment is of the
opinion that it is necessary in the interests
of the general public and for subserving the
common good, or for maintaining and devel opi ng
efficient road transport systemso to direct,
it my, by notification in the officia
Gazette declare that the road transport
services in-general, or any particular class
of such _services on any route or portion
t hereof -as may be specified, shall be run and
operated exclusively by the State Governnent,
or ~by the 'State Governnent in conjunction
with railways or be run and operated partly by
the State CGovernment and partly by others
under and in accordance with the provisions of

this Act.
(2) The notification under sub-section (1)
shall /be conclusive evidence of the facts

stated therein."

Section 68C of the Mtor Vehicles Act provided
as follows: -

" 68C. Prepar ation and publication of schene
of road transport service of a Slate Transport
undert aki ng.

Where any State transport undertaking ' is of
opi nion that for the purpose of providing an
efficient, adequate. econom cal and properly

coordinated road transport service, it is
necessary in the public interest that road
transport services in gener al or any.

particular class of such service in relation
to any area or route or portion-thereof should
be run and operated by the State transport
undert aki ng, whet her to the excl usion
conplete or partial, of other persons or
ot herwi se, the State transport undertaki ng nmay
prepare a schene giving particul ars of
845
the nature of the services proposed to be
rendered, the area or route proposed be
covered and such other particulars  respecting
thereto as nay be prescribed, and shall / cause
every such schene to be published in the
Oficial Gazette and al so in such other manner
as the State CGovernment may direct.”
It is contended that the requirenents of the fornmer section
which were the conditions precedent for action are not the
same as the requirements of s. 68C. It is no doubt true
that while s. 68C mmkes a nmention of an "efficient,
adequat e, econonical and properly coordi nated road transport
service" "in the public interest” the UWP. Act nerely
mentioned "the interest of the general public" " subserving
the common good or for maintaining and devel oping efficient
road transport system" The change of verbiage, however,
does not nmake a change in the requirenents. It would be
wong to think that even under the U P. Act Covernment woul d
not think of an ’adequate’, ’'econonmical’ or ’properly
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coordi nated’ road transport service when it chose to provide
road transport services for the conmmobn good and for
mai nt ai ni ng and devel oping efficient road transport system
The change in | anguage is no doubt there but the intention
underlying the words is the same and even if the exact words
of s. 68C m ght not have been present before the framers of
the schene, it is quite obvious that they took into account
those very factors. |Indeed, the use of the words "adequate
State road transport contract carriage service" incl. (3)
of the scheme framed and notified in 1959 reproduces the
| anguage of s. 68C and not that of s. 3. This suggests that
the requirements of s. 68C were probably borne in mnd

Even if they were not and only the requirements of the U P.
Act were borne in nmind, we find no difficulty in holding
that as the requirenments are basically the sane, the
exerci se of power must be referred to s. 68c under which it
has validity, and not to's. 3 of the UP. Act. This ground
of objection was rightly over-ruled by the H gh Court.

It was next contended that the provision of "16 contract
carriages or nore or less’ under cl. (3) of the present
scheme does not carry out s. 68C either in spirit or in

terns. Section 68C requires 'adequate’ services to be
mai nt ai ned and the fixing of 16 carriages in advance, it is
sai d, does not carry out the purpose of that provision. It
is also contended that as this nunber 1is likely to be

changed the schene itself would be open to challenge when-
ever the number is |ess than the adequate nunber required.
It may be pointed out that on the  former occasion the

provi si on
846
about 'adequate’ carriages was chall enged as too vague. It

i s because of that challenge that the nunber of carriages is
now shown and it is provided that this nunber nmay be nore or
less as the occasion demands. ‘W read the scheme as
provi di ng si xteen contract carriages. ~ W need not consider

whether it woul d beconme inadequatein the future. At the
nonent it is stated that 16 carriages will be provided and
it is not affirnmed that this nunber is in ‘any way
i nadequat e.

The last contention is the nost serious of —all. It is

submitted that the schenme is not properly franed because it
provi des for the operation of contract carriages on certain
routes to the exclusion of the appellant who holds a permt
for an area irrespective of any route or routes. It is
contended that the framers of the schene have confused
between a stage carriage permt and a contract carriage
permt, since the fornmer is granted for a route or route and
the latter only for an area. The argument is that if State
road transport contract carriages were to be provided the
schene should have indicated an area in which they were to
operate and that area should have been excluded instead of
di smenbering the area of the appellant by nentioning the

rout es. Such a procedure, it is submitted, is contrary to
the scheme of the grant of permits under Chapter |V of the
Motor Vehicles Act. On behalf of the respondent it _is

submtted that the notification of the 56 routes curtails
the area such as it was and that there is no breach of the
provi sions of the Mtor Vehicles Act.

Under the Mbtor Vehicles Act there is no doubt a distinction
bet ween area and route in sone of the sections but in others
that distinction does not seemto be preserved. ' These
terns-route and area-were explainedin C. P. C  Mtor
Services, Mysore v. The State of Mysore and A nr. (1) and it
was poi nted out that under the schene of the Motor Vehicles
Act, 1939 these two words sonetinmes stand for the road on
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whi ch the ommi buses run or portions thereof. A simlar view
was earlier expressed in Kondata Rao v. AL P. State Road
Transport Corpn. (2) In Dosa Satyanarayanamurty etc. v. The
Andhra Pradesh State Road Transport Corporation("), Subba
Rao |., observed
"Under s. 68C of the Act the scheme may be
franed in respect of any area or a route or a
portion of any area or a portion of a route.
There is no inherent inconsis-

(1)[1962] Supp. 1 S.C.R 717 (2) Al.R
1961 S.C. 82.
(3) [1961] 1 S.C R 642 at 664.

847
tency between an "area" and a "route". The
proposed routeis also an area limted to the
route proposed. The schene my as wel |

propose to operate a transport service in

respect of a new route frompoint Ato point B

and that route would certainly be an area

wi thin the neaning of 's. 68C"
The argurment thus | oses a great deal of its force but there
are other reasons too which-showthat the contention is
m sconcei ved.
By s. 2(3) a contract carriage is defined as a notor vehicle
which carries a passenger or passengers on hire or reward
under a contract fromone point to another w thout stopping
to pick up or set down along the line ~of that route
passengers not included in the contract. A stage carriage
is defined as a nmotor vehicle carrying or adopted to carry
passengers for hire or reward at separate fares paid for the
whol e journey or for stages of the journey. The distinction
between the two is this: the contract carriage is ' engaged
for the whole of the journey between two points for carriage
of a person or persons hiring it but it has not the right to
pi ck up other passengers en route. The stage carriage on
the ot her hand, runs between two points irrespective of any
prior contract and it is boarded by passengers en route who
pay the fare for the distance they propose to travel. M.
Pat hak contends that if one exam nes the schenme of ss. 46
and 49 one finds that the application for a stage carriage
permt is for aroute or routes or area or areas but the
application for a contract carriage is only for an area for
which the permt is required. He contends, therefore, that
as contract carriages do not ply on routes a schene
curtailing a contract carriage pernmit nust be for a part of
the area covered by the permit and that it cannot be for a
route or routes. He also refers tos. 68G in which two
separate principles and nethods for the determnation of
conpensation for the curtailnent of areas and  routes is
provided and submits that this also points out that a
contract carriage permt is by an area and not by -a route
and consequently the indication of the route on which the
carriages of State undertakings would ran is ineffective to
curtail the area of a private operator and the scheme  nust
therefore fail. On the other hand, it nay be pointed out
that S 51(2) of the Motor Vehicles Act itself provides as
foll ows

"51(2) : The Regional Transport Authority, if

it decides to grant a contract carriage

permt, may, subject to any rules that may be

made under this Act, attach to

848

the permt any one or nore of the follow ng

condi tions, nanely: -

(i) that the vehicle or vehicles shall be
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used only in a specified area or on a

specified route or routes;
Thi s provision clearly shows that the area at t he
comencenment of the pernit can be cut down by notifying
certain routes and there seens to be no bar to doing it
later in view of a schene of nationalisation
In our judgnent, the argunment of the respondents nust be
accept ed. If under S. 51 (2) (1) a pernmit for a contract
carriage could be limted to specified route or routes
notw t hstandi ng that the petition for such a permit nust be
for an area there is no difficulty in accepting a schene
which cuts down the area by subtracting a few routes. By
the taking over of the routes the area is as effectively cut
down as when an area is included in the permt but routes
are indicated on which al one the contract carriages can ply.
There are two ot her argunents which support the contention
of the respondents.” Under S. 68B the provisions of Chapter
I VA apply notwithstanding anything inconsistent therewth
contained in-Chapter IV of the Act. Sections 46 to 49 are
in Chapter 1V and no inconsistency between a schenme franed
under S. 68C-and any provision of Chapter |V can be nmade a
ground of attack. Secondly, under s. 68F when the pernmits
are issued to a State transport wundertaking for stage
carriages or contract carriages it is provided that the
Regi onal Transport Authority may nodify the terns of any
existing permit so as to "curtail the area or route covered
by the permit in so far as such pernit relates to the
notified area or notified route". Thi's would indicate that
power is reserved to nodify theexisting permts either by
curtailing the area or by curtailing the routes. The taking
over of certain routes exclusively for t he State
undertakings renders that portion of the area ineffective
for a private operator such as the appellant who ‘holds a
pernmt for the whole area including those routes. The High
Court was, therefore, right in holding that by the notified
schene the routes which were mentioned nust be taken to have
been subtracted fromthe area to which the permt  applied.
In other words, there is no nerit in the appeal. The appea
fails and is dismssed with costs.
Appeal dism ssed
845




