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S.B. SINHA, J :
1. Leave granted.

2. Whet her the State or the Educational Institution is liable to bear the
financial burden for paynment of wages to the concerned respondents herein

is the question involved in this appeal which arises out of a judgment and
order dated 25.08.2005 passed by the Hi gh Court of Andhra Pradesh in Wit
Appeal No. 1321 of 2001.

3. Respondents, seven in nunber, were appoi nted as Secondary G ade
Teachers in Church of South India, UP Elementary School. Allegedly, the
provi sions of the rules had not been followed in recruiting the teachers.

I ndi sputably, such rules of recruitment had been laid down by G O Ms. No.

1 dated 1.01.1994. The said rules were framed by the State in exercise of its
power conferred upon it under Section 99 read with Sections 20, 21, 79, 80
and 83 of the Andhra Pradesh Education Act, 1982 known as the Andhra

Pradesh Educational Institutions (Establishnment, Recognition

Adm ni stration and Control O Schools Under Private Managements) Rul es,

1993 (for short "the Rul es").

4, The Rul es categorized several schools; Upper Primary School s being
one of them The Rules defines the "Educational Agency" in Rule 2(1)(b) to
nean "the Society/ Trust/ Association including Endowrent, Board/ Wakf

Board and Christian M ssion (Church/ Diocese or Congregation) and the

l'i ke, sponsoring/ managi ng/ running the schools".  "Mnority Educationa
Institution"” has been defined in Rule 2(f) of the Rules to mean "any
educational agency of which at |east 2/3rd nenbers belong to a religious /
linguistic mnority".

5. Rule 7 of the Rules provides for scrutiny and grant of perm ssiion on
an application filed therefor by the institution in question. Rule 9 provides
for the manner in which recognition can be granted. Rule 10 provides for

the conditions for grant of perm ssion and recognition. ~Rule 12 provides for
the appointnent of staff. Sub-Rule (3) of Rule 12 nandates that
advertisenent for recruitnent shall be nmade at |east in two newspapers

having large circulation. The Enpl oynent Exchange is also required to be
notified in regard to the vacancies. A Staff Selection Committee constituted
for undertaking the recruitnment process is to consist of a nom nee of the
District Educational Oficer not bel ow the rank of Deputy Educationa

Oficer. Sub-Rule (8) of Rule 12 provides that all appointnents should be
subj ect to the approval of the conmpetent authority.

6. It is stated that the managenent of the institution, before the
recrui tment of the respondents, neither obtained any prior permnission from
the District Educational Oficer nor nade advertisement in two newspapers
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nor notified the vacancies to the Enpl oynent Exchange. Even no order of
approval as regards the said appointnments was obtained fromthe District
Education O ficer.

The State contends that the selection process had been under gone
hurriedly, which created a | ot of suspicion

Respondents, however, contend that they were appointed as
Secondary Grade Teachers at different places through due sel ection process
and they had been performing their duties to the utnost satisfaction of the
authorities of the concerned schools. Indisputably, their salaries had not
been paid. They made representations therefor. Their representati ons were
rejected by the District Education O ficer by an order dated 10.12.1999.
7. Respondents thereafter filed wit petitions before the H gh Court. The
State filed a counter affidavit wherein it was inter alia contended that the
wit petitioners \026 respondents had been appoi nted through side door(s) by
the then Correspondent Rev. Prasad Rao in collusion with the teachers
concerned as al so the then Education O ficer.

A | earned Singl e Judge of the Hi gh Court relying on the principles
laid down by this Court in Ashok Kumar Yadav v. State of Haryana [AIR
1987 SC 454] as al so on the prenise that the said respondents have been
wor ki ng  flor-several years and as furthernore they possessed m ni mum
qualification held that only because the procedural aspects had not been
foll owed as per the said GOVt No. 1 dated 1.01.1994 and ot her directions
fromtime to time, the same would not be a bar for grant of relief in their
favour, stating:
"I'n ny considered view, the sane principle wll
al so apply to the facts of this case. Admittedly, the
petitioners are continuing in service for nore than
8 years and it would be inequitable to disturb them
at this distance of tinme."

8. On an intra court appeal having been filed, a Division Bench of the
said Court dism ssed the appeal, stating

"The main grievance of the respondents is that

t hough they were appointed as Secondary G ade
Teachers, through due sel ection process, neither
their appoi ntnents were approved nor they were
paid any salary till date. In earlier round of
l[itigation, in WP. No. 9616 of 1995, this court
directed the authorities concerned to consider the
proposal s sent by the Managenent on 1.4.1996

and take appropriate decision. |n pursuance
thereof, the fourth appellant passed orders on
10.12.1999 rejecting the cases for approval. The
case of the respondents is that they have put up
sufficient length of service. The |earned Single
Judge pl aced reliance on the Judgnent cited supra
and held that it would be unjust to disturb the
respondents after eight years of service and
accordingly set aside the inpugned order passed

by the fourth appellant. In the above background
of the case, we are of the opinion that the | earned
Si ngl e Judge has arrived at a just conclusion and
the sanme, in our considered opinion, deserves no
interference."

9. M. R Sundraravardhan, |earned senior counsel appearing on behalf

of the appellants, would subnit that the State has no liability to pay the
sal ary of the concerned teachers keeping in viewthe fact that their services
had not been approved. The |earned counsel would further contend that it is
not even a case where paragraph 53 of the Constitution Bench decision of

this Court in Secretary, State of Karnataka and Others v. Umadevi (3) and

QO hers [(2006) 4 SCC 1] woul d apply.

10. M. G Ramakrishna Prasad, |earned counsel appearing on behalf of

the respondents, on the other hand, would contend that in view of passage of
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time and particularly in view of the fact that the respondents had been
continuing to work for a long time, this Court should not interfere with the
i mpugned j udgnent .
11. The liability of the State to pay salary to a teacher appointed in the
recogni zed schools would arise provided the provisions of the statutory rules
are conmplied with, subject to just exception. The right to claimsalary nust
ari se under a contract or under a statute. |If such a right arises under a
contract between the appointee and the institution, only the latter would be
liable therefor. |Its right in certain situation to claimreinbursement of such
salary fromthe State would only arise in terns of the |law as was prevailing
at the relevant time. |If the State in terms of the statute is not liable to pay the
salary to the teachers, no |legal right accrues in favour of those who had been
appointed in violation of nmandatory provisions of the statute or statutory
rul es.
12. The equality clause contained in Articles 14 and 16 of the
Constitution of India, it is trite, nust be scrupulously followed. The court
ordinarily would not issue a wit of or in the nature of mandamus for
regul ari zati on of the service of the enpl oyee which would be violative of the
constitutional schene.
13. Appoi ntnrents nade in-violation of the nmandatory provisions of a
statute woul d be illegal and, thus, void. Illegality cannot be ratified.
Il'legality cannot be regularized, only an irregularity can be.

The said | egal principle has been enunciated by a Constitution Bench
of this Court in Unmadevi (3) (supra), para 53 whereof reads as under
"53. One aspect needs to be clarified. There may
be cases where irregul ar appointnents (not illega
appoi ntnents) as explained in S.V. Narayanappa,
R N. Nanjundappa and B.N. Nagaraj an _and
referred to in para 15 above, of duly qualified
persons in duly sanctioned vacant posts m ght have
been nade and the enpl oyees have continued to
work for ten years or nore but without the
intervention of orders of the courts or of tribunals.
The question of regularisation of the services of
such enpl oyees may have to be considered on
merits in the light of the principles settled by this
Court in the cases abovereferred to and in the |ight
of this judgnent. In that context, the Union of
India, the State Governnments and their
instrumentalities should take steps to regul arise as
a one-time measure, the services of such
irregularly appointed, who have worked for ten
years or nore in duly sanctioned posts but not
under cover of orders of the courts or of tribunals
and shoul d further ensure that regular recruitnents
are undertaken to fill those vacant sanctioned posts
that require to be filled up, in cases where
temporary enpl oyees or daily wagers are being
now enpl oyed. The process nust be set in notion
within six nonths fromthis date. W also clarify
that regularisation, if any already made, but not
sub judi ce, need not be reopened based on this
j udgrment, but there should be no further bypassing
of the constitutional requirement and regul arising
or maki ng permanent, those not duly appointed as
per the constitutional schene."
[ Enphasi s suppl i ed]

14. We are not unm ndful of the fact that the said paragraph has been
interpreted differently by different Benches. Sone benches have remtted
the matter back to the tribunal/authorities for consideration of the matter
afresh in the light of the said observations, e.g., in Mneral Exploration
Cor porati on Enpl oyees’ Union v. Mneral Exploration Corporation. Ltd. and
Anr. [(2006) 6 SCC 310], it was directed

"We, therefore, direct the Tribunal to decide the
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claimof the worknmen of the Union strictly in
accordance with and in conpliance with all the
directions given in the judgnent by the
Constitution Bench in Secy., State of Karnataka v.
Uradevi (3) and in particular, paras 53 and 12
relied on by the | earned Seni or Counsel appearing
for the Union. The Tribunal is directed to dispose
of the matter afresh within 9 nonths fromthe date
of receipt of this judgnment wi thout being

i nfl uenced by any of the observations made by us
in this judgment. Both the parties are at liberty to
submit and furnish the details in regard to the
nanes of the workmen, nature of the work, pay
scal es and the wages drawn by themfromtinme to
time and the transfers of the workmen made from
time to time, from place to place and ot her
necessary and requisite details. The above details
shall be submtted within two nonths fromthe

date of the receipt of this judgnment before the
Tri bunal .

15. On the other hand, in-some of the cases, the said paragraph, for
exanpl e, in the decision of this Court in Minicipal Corporation, Jabal pur v.
Om Prakash Dubey [(2007) 1 SCC 373] had been applied to the foll ow ng
effect:

"The question which, thus, arises for

consi deration, would be : Is there any distinction

bet ween 'irregul ar \appoi ntnent’ and 'illega

appoi ntnent’ ? The distinction between the two

terms is apparent. In the event the appointnent is

nmade in total disregard of the constitutiona

schene as also the recruitment rules franed by the

enpl oyer, which is State within the neani ng of

Article 12 of the Constitution of India, the

recruitment would be an illegal one; whereas there

may be cases where, although, substantia

conpliance of the constitutional schene as also the

rul es have been nade, the appoi ntment may be

irregular in the sense that sonme provisions of the

rul es m ght not have been strictly adhered to."

[ See al so Punjab Water Supply & Sewerage Board v. Ranjodh Singh and

QO hers etc. (2007) 2 SCC 491, Punjab State Warehousing Corp., Chandigarh
v. Mannohan Singh and Anr., 2007 (3) SCALE 401 and Post Master

CGeneral, Kolkata & thers v. Tutu Das (Dutta) 2007 (6) SCALE 453]

16. In the light of the decision of this Court in Uradevi (3) (supra), para
53 thereof would be applicable subject to the condition that the matter had
not been pending before any court or tribunal. |Indisputably, the litigation

bet ween the parties was pending since January, 2000. The institution's
application for approval of the said appointnments had been rejected.
Therefore, para 53 of Umadevi (3) (supra) has no application.

17. Even in relation to application of the concept of equal pay for equa
wor k, the Constitution Bench hel d:

"44. The concept of "equal pay for equal work"

is different fromthe concept of conferring

per manency on those who have been appoi nted on

ad hoc basis, tenporary basis, or based on no

process of selection as envisaged by the rules. This

Court has in various decisions applied the principle

of equal pay for equal work and has | aid down the

paranmeters for the application of that principle.

The decisions are rested on the concept of equality

enshrined in our Constitution in the light of the
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directive principles in that behalf. But the
acceptance of that principle cannot lead to a
position where the court could direct that
appoi nt nents made without follow ng the due
procedure established by |aw, be deened

per manent or issue directions to treat them as

per manent. Doi ng so, would be negation of the
principle of equality of opportunity. The power to
nmake an order as is necessary for doing conplete
justice in any cause or matter pending before this
Court, would not normally be used for giving the
go-by to the procedure established by law in the
matter of public enploynent. Take the situation
arising in the cases bhefore us fromthe State of
Kar nat aka. Therein, after Dharwad deci sion the
CGovernment had i ssued repeated directions and
mandatory orders that no tenporary or ad hoc

enpl oyment. or engagenent be given. Some of the
authorities and departments had i gnored those
directions or defied those directions and had
continued to give enploynent, specifically
interdicted by the orders issued by the executive.
Sone of the appointing officers have even been
puni shed for their defiance. It would not be just or
proper to pass an order in exercise of jurisdiction
under Article 226 or 32 of the Constitution or in
exerci se of power under Article 142 of the
Constitution permitting those persons engaged, to
be absorbed or to be nade permanent, based on
their appoi ntnents or engagenents. Conplete
justice would be justice according to | aw-and
though it would be open to this Court to nmould the
relief, this Court would not grant a relief which
woul d anount to perpetuating an illegality."

18. In view of the decision in Uradevi (3) (supra), we are of the opinion
that the question of regularizing the services of the respondents does not
arise. Respondents \026 wit petitioners (teachers), however, are entitled to
salary fromthe school authorities as they have worked even if no valid
contract had cone into being. The salary anpunt woul d be payable in terns

of Section 70 of the Indian Contract Act. The principles of quasi-contract,
however, must apply keeping in view the relationship between the parti es.

The doctrine of quasi-contract cannot be applied in a situation of this nature
as against the State.

19. For the reasons aforenentioned, the appeal is allowed to the

aforenmenti oned extent. It would, however, be open to the school authorities

to take such action, as it may deemfit and proper, in the light of the decision
of this Court in Uradevi (3) (supra). No costs.




