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ACT:

I ncome Tax- Purchase and sal e of Property in Ml aya-Purchase
i n Japanese currency and sale in Ml ayan Currency-Method of
conputing profit and |l oss.

HEADNOTE:
The assessee whose head office was in India was also
carrying on business in the Federated Ml aya States. In

respect of the assessnent year 1951-52, the assessee cl ai ned
that a loss was incurred as a result of ‘the sale of | house
properties and rubber gardens. ~Those properties were pur-
chassed by the assessee, in Malaya, during the Japanese
occupation, in Japanese currency, but sold in/ Mlayan
currency after enenmy occupation had ceased. The I'ncone-tax
Oficer scaled down the purchase prices in accordance wth
the Schedule of rates contained in the Debtor and Creditor
(Cccupation Period) Odinance, 1948, of the Federated Ml aya
States. The result was that the assessee was shown to -have
made a profit instead of suffering any loss. On appeal by
the assessee, the Appellate Assistant Comm ssioner and the
Appel late Tribunal confirmed the order of- the Income-tax
Oficer. The Tribunal also refused to state a case to the
H gh Court and the High Court rejected the ~assessee’s
application to direct the Tribunal to do so. The assessee
appeal ed to the Suprene Court.

HELD: The Incone-tax Oficer was justified in ~adopting
the schedul e appended to the Ordi nance for the purpose of
ascertaining the cost price of the properties in Ml ayan
Currency. [831 A-B]

VWen a property is purchased in one currency and sold. in
another, the profit or loss -can be ascertained only when

the conversion rate of the two currencies is known. The
only material available to the officer for determ ning that
comon standard was the Schedule in the Odinance. Though

the Ordinance does not in terns apply to the scaling down of
the <cost price was enacted for the purpose of scaling down
paynments made by debtors to creditors during the occupation
period-still, it was the result of a careful enquiry nade by
appropriate and responsible authorities in Malaya. Even if
he bad adopted sone other nmethod in the previous years it
did not prevent himfromutilizing the correct nethod for
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the assessment year. [830 C, 830 G831 A, 831 B-(
S L. N Sathappa Chettiar v. Conm ssioner of |ncone-

tax,'thras, (1959) 35 I.T.R 641, approved.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 131 of
1963.

Appeal by special |leave fromthe order dated July 31, 1961
of the WMidras High Court in Tax Case Petition No. 44 of
1961.

K. Srinivasan and R Gopal akri shnan, for the appellant.

C. K. Daphtary, Attorney-Ceneral, S. V. CQupte, Solicitor-
CGeneral, N D. Karkhani's, R. H Dhebar and R N Sacht hey,
for the respondent.

828
The Judgnent of the Court was delivered by

Subba Rao J. Thi's appeal by special Ileave is directed
agai nst. the order of the H gh Court of Madras in Tax Case
Petition No. 44 of 1961

The appellant is a Hindu undivided famly carrying on
business with its head office at Pageneri in Ramanat hapuram
District, Madras State, and al so business at Paritpuntar in
the Federated Mal aya States. |In respect of the assessnent
year 1951-52, the appellant showed in the return filed on
his behalf a total world incone of =~ Rs. 2,13,079, which
included a sumof $ 21,350 as profit fromthe business at
Paritpuntar. |In conmputing the said profit fromthe business
at Paritpuntar the appellant clainmed an aggregate | oss of $
68, 405 incurred on the sal e of house property
and rubber gardens as detail ed bel ow
Sl
No. Date of Purchase Cost price Sal e price

(in dollars)

1. 28 of Ani, Angirasa 14 Sil ama House. 500
2. 28 Ani, Angirasa-No. 20 Silanma House. 4154 3920
3. 23rd Avani, Angirasa-No. 23 Silanma House. 2333 1425
4. 5th Avani, Subhanu-(21-8-43) Siradan House. 25453 7000
5. 24th Avani, Tharana (15-9-44)-38 Garden: 536865880
6. 8th Purattasai Tharana (23-9-44)-35 Garden. 26681164

TOTAL 88294 19880
In respect of itenms Nos. 1, 2 and 3 above the |ncone-tax
Oficer accepted the claimof the appellant, butin regard
to the remaining three itens, nanely, itenms Nos. 4, 5 and 6
he held that as the said purchases of property and the
outlay thereon were all made during the Japanese occupation
of Malaya and in Qccupation Currency, then in circulation
the purchase prices of the same required to be scaled down
in accordance with the schedule of rates contained in the
Debtor and Creditor (Gccupation Period) Odinance, 1948,
passed by the Legislative Council of Federated Ml aya States
and on that basis the profit and loss in respect of the |ast
3 itens of the property were worked out by himas under
829

Pur chase Scal ed
S. No. Sal e of price in down Sal e Profit Loss
property occupation value of anount
currency pur chase
price
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$ $ $ $ $
1. Siradan House 25453 9000 7000 - 2000
2. 38 Garden 53686 3830 5880 2050 -
3. 35 Garden 2668 190 1164 974 -

In the result the Income-tax O ficer conputed a, profit of $
382 in respect of the sale of the above gardens as agai nst
the loss of $ 68,405 claimed by the appellant. On appeal
the Appell ate Assistant Commi ssioner confirmed the order of
the Income-tax Oficer. On further appeal, the Income-tax
Appel late Tribunal took the sane view as the Income-tax
Oficer had taken. The appellant applied to the Tribuna
under s. 66(1) of the Incone-tax Act requiring it to state a
case and refer the follow ng question of |aw arising out of
its order to the decision of the H gh Court
"Whet her on the facts and in the circunstances
of the case the disallowance of the |oss of
$67, 764 ‘as cl aimed and the conmputation of the
profit at $382 is'valid in law"
The Appellate Tribunal rejected the application. Thereupon
the: appellant noved the H gh Court under s. 66(2) of the
I ncome-tax Act praying for an-order directing the Appellate
Tribunal to, state a case and refer the question of |aw
arising out of its order. The H gh Court, following the
decision in S.L.N Sathappa Chettiar v.  Conm ssioner of
I ncome-tax, Madras(1l), dism ssed the application. Hence the
appeal
M. Srinivasan, |earned counsel for the appellant, raised
before us two points, namely, (1) the conversion table given
in the Schedule to the Debtor ~ and Creditor (Occupation
Period) Odinance, 1948, of Mal aya, hereinafter called the
Ordinance, was not intended to provide the rates of
conversion for any purpose beyond what the Ordinance was
expressly specified to achi eve, nanely, the determn nation of
the rights and liabilities of debtors and creditors and that
the adoption of the conversion rates given in the said
Schedule to scale down the cost of properties in /question
was unwarranted; (2) the appellant nmaintained regul ar
account s for all the years including t he Japanese
occupation period; the original cost of acquisition of the 3
properties was adopted for the
(1) (21959) 35 1.T.R 641.
830
pur pose of busi ness bal ance-sheets all these years; no Jloss
on revaluation of the said assets by scaling down their
values at any time was allowed in any of the earlier vyears
by t he Depart ment ; and, therefore, there was no
justification for a departure in the year of account.
He al so contended that if the properties were purchased for
dollars and sold for dollars, the fact of inflation or
deflation of currency would be irrelevant in ascertaining
the profits. That may be so in the case of a country’'s
currency, but when a property is purchased and sold in
di fferent currencies, say Japanese and Ml ayan currencies as
in the present case, it is not 'possible to ascertain the
profit or loss unless the exchange or conversion rate is
ascert ai ned. When a property is purchased in one currency
and sold in another currency, how can the profit or [oss be
ascertained unl ess the conversion rate of the two currencies
is known ? There should be a conmon standard. The two
currencies in the present case are essentially different
though they were current in the sane country during the sane
or different periods. The extraordinary situation of two
currencies coexisting during the occupation period or the
situation of one property being purchased during the eneny
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occupation period in Japanese currency and sold in WMl ayan
currency after the vacation of the enenmy occupation cannot
be equated wth fluctuations in the value of a nation's
currency. Unless the cost price expressed in Japanese
currency is computed in terms of the Malayan currency, it is
not possible to arrive at the real profit accrued to the
assessee. That is exactly what the Incone-tax Officer did
and. in our view, that is the only correct basis.

It is not correct to say that the Inconme-tax O ficer applied
the said Ordinance to ascertain the profit in the present

case. The schene and the details of the Odinance have
already been considered by us in civil Appeals Nos. 55 of
1962 etc. The Ordi nance was enacted for the purpose of

scaling down the paynents made by debtors to «creditors
during the occupation period. A Schedule was appended to
the Ordinance providing a table of conversion of the
depreci ated Japanese currency.into Malayan currency. In
terms the O dinance does not directly apply to the scaling
down of the cost price of properties purchased in Japanese
currency. But to ascertain the real profit, as we have
stated earlier., it is necessary to adopt a reasonable
conversion rate. The only material that was available to
the Incone-tax Oficer was the Schedule inpended to the
Ordi nance. Though that Schedul e
831

was appended to, the Odinance enacted for a different
purpose, it was the result of a careful inquiry made by the
appropriate and responsible authorities in  Mlaya. The
Income-tax O ficer was, therefore, justified -in adopting
that Schedul e for the purpose of ‘ascertaining the cost price
of the properties purchased in Japanese currency and sold in
the Mal ayan currency. The fact that the Incone-tax  Oficer
adopted sone other nmethod in the previous years material has
been placed before us in regard to’ the nethod adopted by
t he I ncome-t ax O ficer--does  not prevent him | from
ascertaining the correct nethod for the assesnment year wth
whi ch we are concer ned.
The questions raised before us were the subject-matter of
the decision of the Madras H gh Court in S.L.N Sathappa
Chettiar v. Conmissioner of |ncone-tax, Madras(1l). Ther e,
as here, the assessee, which carried on a noneylending
business and had its head office in Indiaand a branch in
the Federated Mal aya States, purchased sone properties when
Mal aya was under eneny occupation and sold them after the
vacation of the eneny occupation in Ml ayan currency: In
order to ascertain the profits resulting fromthe sale for
the purpose of assessnent of the assessee for the year 1952-
53 the Departnent valued the cost of the properties in
Mal ayan currency in accordance with the Schedul e appended to
the Ordinance. The assessee contended that the cost /price
of the properties nmust be taken at the figure accepted by
the Departnent for the purpose of the Governnent schene.
The High Court held that to ascertain the real profits the
Department was right in conputing the cost price of the
properties in Ml ayan currency in accordance with the
Schedul e appended to the Ordinance. The reason for the
conclusion is stated thus at p. 649.

"The purchase was paid for in Japanese

currency. The sale price was realised in

Mal ayan currency. There was no parity between

the two on the date of purchase. Certainly

the Japanese currency ceased to be in use

on the date of sale. To arrive at a

conput ati on of profits or | osses wher e

property was purchased in one currency and
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sold in another, it should be obvious that
there should be a commpn standard; in the

circunst ances of this case the purchase price
had to be conputed in ternms of Mal ayan
currency in which the property was sold."

The principle adopted by the Hi gh Court appears to be unex-

cepti onabl e. It accords with our view Adverting to the
second

(1) (1959) 35 T.R 641.
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argunent that the schedule to the O-dinance should be

confined only to the scaling down of debts, the |earned

Judges pointed out at p. 650 :
"The Report of the Select Conmittee which pre-
ceded the issue of the Malayan Ordi nance has
also been nmde part of the record. That
showed that the Conmittee nade a real attenpt
to ascertain the value of the Japanese
currency in relation to the Malayan currency
at ~every stage of the occupation period.
Besi des, we have to point out that no other
basis of ~conversion was proposed by t he
assessee at any stage. W are unable to hold
that ‘the Departnment and the Tribunal were in

error i'n adopting the conver si on tabl e
furnished in the Schedule to the WMlayan
Or di nance. "

We al'so agree with this view

In the result the appeal fails and is

di sm ssed with costs.
Appeal dism ssed
834




