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REPORTABLE
I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 3500 OF 2008
[Arising out of S.L.P. (C No. 11324 of 2007)

MAUSAM MOl TRA GANGULI -~ APPELLANT (S)
VERSUS
JAYANT GANGULI - - RESPONDENT (S)
JUDGVENT
D.K. JAIN, J.:

Leave granted.

2. Whether the father or the nother should have the custody of
an al nost ten year old nmale child is the short question which

falls for consideration in this appeal

3. The appel | ant-not her and respondent-father got married on

18th April, 1996. It was a |ove nmarriage agai nst the w shes of
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the parents. On 28th May, 1998, a boy, nanely, Master
Satyaj eet was born fromthe wedl ock. However, within a short
time, the relationship between the spouses cane under strain.
The appel | ant, who was enployed as a teacher, felt that the
respondent had m srepresented to her about his occupationa
status; he did not have any regul ar incone to support the
famly; he was addicted to al cohol and snoking and al so had
contacts with anti-social elenents. The appellant, it is
cl ai med, had to support the respondent and his famly with
the neagre income she earned fromher school job and private
tuitions. It was alleged that the respondent would force her to
keep all her savings in a joint bank account, from which he
used to wi thdraw npney. She was subjected to physica

vi ol ence, due to which, on 16th August, 2001, she was forced
to | eave her matrinonial home at ‘Al ahabad, |eaving the infant

with the father.

4. On reaching Cal cutta, where her parents were living, she
filed a suit for divorce agai nst respondent, which was decreed

ex-parte on 12th Septenber, 2002. Since no appeal was
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preferred by the respondent against the said decree, it

attained finality.

5.0n 5th April, 2003, the appellant noved a petition under
Sections 10 and 25 of the Guardians and Wards Act, 1890

read with t he provi si ons of t he Hi ndu M nority
Guar di anship Act, 1956 before the Fanm|ly Court, Allahabad
seeking a declaration in her favour to be the | awful guardian
of her minor son, Satyajeet and a direction to the respondent

to hand over the custody of the child to her

6. The application was hotly contested by the respondent.
Resisting her claim it was alleged that having [ eft himwhen
he was | ess than three years of age, the appellant had no
enoti onal bond with the child; after leaving Al ahabad, she
had not even talked to the minor child over the tel ephone or
enqui red about his welfare; being the natural guardian of the
child he was capabl e of and was, in fact, looking after the
wel fare of the child; the child was studying in a prestigious
school at Allahabad for which he was paying a fee of

Rs. 25, 000/ - per annum and had al so nonmi nated himin his

and
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i nsurance policy. As regards his financial position, it was
stated that he owns a house, tel ephone and a notor car
wher eas the appellant has no house of her own and is living

with her nother and brother in a two-roomflat at Cal cutta.

7.1n support of her contentions, the appellant exam ned
herself as PW1 and two doctors. On the other hand, the
respondent examined hinmself -as DW1 and two of his

nei ghbours as DW2 and DW3. Inter alia, observing that the
wel fare and interest of the minor is of utnost inportance in
relation to grant of custody to either of the parents and taking
into consideration the evidence adduced by the parties, the
Fam |y Court found the respondent to be unfit to act as a
guardi an of the minor child. The Court felt that the appellant
had never negl ected her child but hadto | eave Al |l ahabad to
save her life. According tothe Fam |y Court, severa
applications noved by the appellant for interimcustody,
during the pendency of the custody application, showed that
she had affection for her child. The Court observed that the
appel l ant was a highly qualified teacher drawi ng a sal ary of

Rs. 22,000/ - per nonth whereas the respondent was only a
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private contractor w thout regular source of incone and

though the child was studying in a prestigious school in

Al | ahabad, there was | ack of constant care and protection of

the child in the house of the respondent. Fi nding the
testinony of the appellant and her two witnesses to be

credible, the Famly Court held that for the welfare of the
child, the custody should be with the nother. Accordingly,
the application was allowed; the appellant was declared to be
the I awful guardian of her minor son and the respondent was
directed to hand over the custody of Satyajeet to the appellant,

wi thin one nonth of the date of judgment.

8. Bei ng aggrieved, the respondent preferred Regul ar Appeal to
the H gh Court. Vi de order dated 28t h February, 2007, the
H gh Court has set aside the order of the Family Court and
granted permanent custody of Satyajeet to the respondent.
During the pendency of the appeal, vide order dated 7th
Noverber, 2005, as an interimmeasure, the Hi gh Court

granted the custody of the child tothe appellant. The Hi gh
Court obtained the opinion of the Director of Psychol ogy,

Al | ahabad, who exam ned the npther, the father and the child
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and also talked to the child practically on every date of
hearing. In the proceedings held on 23rd May, 2006, extracted

in the inpugned order, in response to the question as to

whet her he would like to stay with his father or nother, the
child stated that he would prefer to stay at Allahabad as it is
his birth place and his mother should come and stay with him

at Allahabad. It is significant to note that the child had stated
so despite the fact that he was living with his nother since 7th
Noverber, 2005, under the orders of the Court. Taking into
account the material on record, the Hi gh Court found that: (i)
the respondent-is financially sound and able to cater to all the
needs of the child for his devel opnent whereas the appell ant

is unable to provide the sane since she is living all alone; (ii)
the child is not able to reconcile with his uprooting from

Al'l ahabad and deni al. of |ove and-affection of the father; and
(iii) the questions which were put to the childand answers
thereto indicate that the child wants 'to study at All ahabad.
Havi ng regard to the preval ent circunstances and the fact

that the child had received his education fromprinary stage
with his father at Allahabad, the Court cane to the concl usion

6
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that the welfare and devel opnent of the child and his future
woul d be best served at present at Allahabad in the hands of
the father. Accordingly, the H gh Court set aside the order
passed by the Fam |y Court and granted the custody of Master
Satyajeet to the respondent, with the follow ng directions:

"1, The appel | ant shal | make
arrangenent for master Satyajeet to
continue his studies in best schools
of Allahabad and will ensure the
devel opnent. and wel fare of the
child inthe best way possible.

2. The respondent - not her Ms. Mausani
Moitra shall be at ' liberty to visit the
child either in-the appellant’s house or
in the prem ses of nutual friend or at
an agreed place at any point of tinme
and the appel lant-father shall not
object ‘to her nmeeting with the child.

3. The appellant will also allowthe child
to live with the nother during schoo
vacati.ons or on appropriate occasions.

4. Master Satyajeet shall be allowed to
attend and participate in famly
functions/festivities subject tohis
school attendance and exam nations
etc. which are held in the famly of her
not her or during any other occasions
as jointly agreed to by the both the
appel | ant-fat her and the respondent -

not her .
5. Any ot her further arr angenent s
mutual |y agreed to bet ween t he
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appel | ant-fat her and the respondent -
nother in the interest of the child."

Consequently, the custody of the child was restored to the
f at her. It is this order of the H gh Court which is under

chal l enge in the present appeal

9. When the matter cane up for hearing, while issuing notice to
the respondent, it was directed that the appellant-nother and
the respondent-father will remain present in Court in person
and the father shall also bring the child with him On 24th
January, 2008, both the parties and Master Satyajeet

appeared before us. Before hearing the case, we interviewed
Satyaj eet in chanbers and found that he was quite intelligent
and was able to understand the facts and circunstances in

whi ch he was pl aced. He coul d comprehend matters and

vi sual i ze his own well-being. He seermed t o have no conpl ai nt
against his father. He explicitly stated before us that he was
not inclined to go with his nother and would like to stay with
his father and continue his studies at Allahabad where he has

quite a few friends.
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10. W& have heard | earned counsel for the parties.

11. Learned counsel appearing for the appellant subnitted

that the order of the Hi gh Court directing handi ng over of the
custody of the mnor child to the father is vitiated because the
Hi gh Court has ignored the basic principles of lawrelating to
the custody of the child, as enunciated by this Court in

several judgments. It was contended that the H gh Court has
failed to take note of a vital fact that being a contractor, the
husband woul d remain away from the house nobst of the tine

and, therefore, will have very little tine at his disposal to | ook
after the needs of the child, who is left under the care of
father’s ol d nother. It was al so urged that being a schoo
teacher in a public school, the appellant will be in a nuch
better position to take care of the needs of the child. It was
poi nted out that the appellant has now joined Del hi Public
School at Pani pat and has been allotted a staff quarter where
the child can stay under her care and can al so study in the

sane school. It is, thus, asserted that the appell ant-nother
woul d be in a much better position to take care of 'the needs  of

the child in conparison to the respondent.
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12. Learned counsel appearing for the respondent, on the

ot her hand, while refuting the allegation regarding the non-
availability of the respondent, laid stress on the fact that
during interview of the child by the Hi gh Court and this Court,
the child has in very clear terns expressed the desire to stay
with the father which shows that he is being | ooked after
properly and is already studying in a good school at

Al 'l ahabad. It was submtted that shifting of the child from
Al | ahabad to Panipat in an absolutely new environment, al

al one, wi th the nother, who had abandoned hi m when he was

| ess than three years of age woul'd not only adversely affect his

studies, it will alsoaffect himenotionally.

13. Thus, as noted supra, the short question for consideration
i s whether the circunstances as hi ghlighted by the parties
warrant that the custody of the child shoul dbe changed from

father to the nother?

14. The principles of lawin relation to the custody of a m nor
child are well settled. It istrite that while determ ning the

guestion as to which parent the care and control of a'child
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shoul d be conmitted, t he first and the par anmount
consideration is the welfare and interest of the child and not
the rights of the parents under a statute. | ndubi tably the
provi sions of law pertaining to the custody of a child contained
in either the Guardi ans and Wards Act, 1890 (Section 17) or

the H ndu Mnority and Guardi anship Act, 1956 (Section 13)

al so hold out the welfare of the child as a predoni nant
consideration. In fact, no statute, on the subject, can ignore,
eschew or obliterate the vital factor of the welfare of the ninor
The question of welfare of the mnor child has again to be

consi dered in the background of the relevant facts and

circunst ances. Each case has to be decided on its own facts

and ot her decided cases can hardly serve as binding

precedents insofar as the factual aspects of ‘the case are
concerned. It is, no doubt, truethat father is presuned by

the statutes to be better suited to |ook after the welfare of the
child, being normally the working nenber and head of the

famly, yet in each case the Court has to see primarily to the
wel fare of the child in determning the question of 'his or her

custody. Better financial resources of either of the parents or

N
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their | ove for the child nay be one of the rel evant
consi derations but cannot be the sole deternining factor for

the custody of the child. It is here that a heavy duty is cast on

the Court to exercise its judicial discretion judiciously in the
background of all the relevant facts and circunstances,

bearing in mind the welfare of the child as the paranount

consi der ati on.

15.In Rosy Jacob Vs. Jacob A . Chakranakkal 1, a three-

Judge Bench of this Court in a rather curt |anguage had

observed that the children are not nere chattels; nor are they

nere play-things for their parents. Absolute right of parents

over the destinies and the lives of their children has, in the

nodern changed soci al condi tions, yi el ded to t he
consi derations of their welfare as human beings so that they

may grow up in a normal bal anced manner to be usefu

nmenbers of the society and the guardian courtin case of a

di spute between the mother and the father, is expected to

strike a just and proper bal ance between the requirements of

(1973) 1 SCC 840
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wel fare of the minor children and the rights of their respective

parents over them

16.1n Hal sbury’s Laws of England (Fourth Edition, Vol.13),
the law pertaining to the custody and mmi ntenance of children

has been succinctly stated in the follow ng terns:

"809. Principles as to custody and
upbringing of minors. Wiere in any
proceedi ngs before any court, the custody
or upbringing of -a mnor is in question,
the court, in deciding that question, rmnust
regard the wel fare of the mnor as the
first and paranmount consideration, and
mist not take into-consideration whether
fromany other point of view the claimof
the father in respect of such custody or
upbringing i's superior to that of the

not her, or the claimof the nother is
superior /to that of the father. In relation
to the custody or upbringing of a mnor, a
not her has the sanme rights and authority
as the law allows to a father, and the
rights and authority of mother and father
are equal and are exercisable by either

wi t hout the other."

17. Havi ng best owed our anxi ous consideration to the materia

on record and the observati ons nade by the courts bel ow, we

are of the viewthat in the present case there is no ground to
upset the judgment and order of the H gh Court. There is

1
3
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not hing on record to suggest that the welfare of the child is in
any way in peril in the hands of the father. In our opinion, the
stability and security of the child is also an essentia
ingredient for a full developnment of child s talent and
personality. As noted above, the appellant is a teacher, now
enpl oyed in a school at Pani pat, where she had shifted from
Chandi garh some ti ne back. Earlier she was teaching in
sone school at Calcutta: Admittedly, she is living all alone.
Except for a very short durati on when he was with the

appel | ant, Master Satyajeet has been living and studying in

Al | ahabad in a good school "and stated to have his small group

of friends there. At" Panipat, it would be an entirely new
environnent for him as conpared to Allahabad. Havi ng
i ntervi ewed Satyajeet in our chanbers for sone tine, we find

it difficult to accept the stand of the appellant that the father
does not have sufficient time or resources to | ook after the

wel fare of the child. W are convinced that the dislocation of
Satyaj eet, at this stage, from Al ahabad, where he has grown

up in sufficiently good surroundi ngs, would not only inpede

his schooling, it may al so cause enotional strain and
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depression on him It is also significant to note that during
the course of hearing on one of the dates, when we had not yet

i ntervi ewed Satyajeet, we had suggested that it would be

better if the child could stay with his nother for sone nore
time. However, upon hearing us, he started crying and

whi ni ng and, showed reluctance to go with the nother

Wat ching his reaction, we dropped the proposal. Under these

ci rcunst ances and bearing in nm nd t he par amount
consi deration of the welfare of-the child, we are convinced that
child's interest and welfare will be best served if he continues
to be in the custody of the father. In our opinion, for the
present, it is not desirable to disturb the custody of Master
Satyaj eet and, therefore, the order of the H gh Court giving his
exclusive custody to the father with visitation rights to the
not her deserves to be nmaintained.” W feel that the visitation
rights given to the appellant by the Hi gh Court, as noted

above, also do not require any nodification. We, therefore,
affirmthe order and the afore-extracted directions given by
the Hi gh Court. It will, however, be open to the parties to
nove this Court for nodification of this order or for seeking

1
5
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any direction regarding the custody and well-being of the

child, if there is any change in the circunstances.

18.1n the result, the appeal fails and is dism ssed accordingly.

However, having regard to the nature of the case, we | eave the

parties to bear their own costs.

( DK JAN
NEW DELH ;
MAY 12, 2008.




