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REPORTABLE
I N THE SUPREME COURT OF | NDI A
Cl VIL APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. OF 2008
(Arising out of SLP (C) No.8050 of 2007)
Raj esh Kumar @ Raj u ... Appel | ant

Ver sus

Yudhvir Singh & Anr. ... Respondents

JUDGVENT

S.B. Sinha, J.

1. Leave granted.
2. Cl ai mant before the Mdtor Accident Cains Tribunal is the
appel | ant before us. On 11.8.2001, he was driving a two wheel er vehicle
being a scooter. It was hit by a bus bearing Registration No.DL-1P-A-
0746. He was a notor nechanic.

In July 2003, he filed a claimin terns of Section 166 of the Motor

Vehi cl es Act, 1988 (for short, ‘the Act’) claimng a sum of
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Rs. 10, 00,000/- along with interest at the rate of 18% per annum
Al l egedly, he suffered 60%total disability. H s claimwas based on the
prem se that he was earning a sum of Rs.4,500/- per nonth.
3. Before the Tribunal, the appellant relied upon a certificate
purported to have been issued by the Cvil Surgeon, Faridabad on
11.11. 2003 stating that he had suffered 60%di sability. The | earned
Mot or Vehi cl e Accident C ains Tribunal awarded a sum of Rs.1, 68,941
by way of conpensation opining that his inconme was Rs. 3,000/- per
nonth and he was entitled to conpensation upon taking 30% of his
income at the rate of Rs.900/- per nonth being a total sum of Rs.20,000
besi des t he anpunt of conpensation towards pain and sufferings and a
sum of Rs.5,000/- as general danmmges including conveyance, special diet
etc. An interest at the rate of 7% per annumwas al so awar ded.
4. He preferred an appeal thereagainst. The Hi gh Court awarded a
further sum of Rs.84,800/-, opining

"M ni mum wages notified on 1.1.1980 for

skill ed workers was Rs.320/- per nonth. |t rose

to Rs.1043/- as on 1:1.1990. It rose to

Rs. 3,016/- as on 1.1.2001. The trend shows

that m ni rum wages doubl e every 10 years.

Consi dering the age of the deceased being 34

years, it would be safe to assune that by the

time he would turn 60, hisinconme would have

doubl ed. | accordingly treat the average
nmont hly i ncome of the deceased at Rs. 4,500/ -
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Aplying the disability certificate, Ex.PW2/2,
bei ng 30% di sability, |loss on account of
disability comes to Rs.1350/- per month. Since
mul tiplier adopted by the tribunal is 12 and the
Respondents have rai sed no objection thereto,

| oss of future incone cones to Rs. 1350/- x 12
x 12 = 1,94, 400/-."

It was further observed

"Damages on account of conpensation for |oss

of anenities of life, hardship and disconfort

i ncludi ng frustration and stress under genera
damages awarded in sumof Rs.5,000/- is
i'nadequate. | increase the same to Rs.25,000/-.

5. M. Gaurav Coel, |earned counsel appearing on behalf of the

appel l ant, would subnit that having regard to the provisions contained in
Section 163A of the Mdtor Vehicles Act, for the purpose of awarding
conpensati on on disability, the provisions of the Wrknen's

Conpensation Act, 1923 would be attracted. According to him in view

of the fact that there is no dispute in regard to the genui neness of the said
disability certificate, the High Court conmitted a serious error in

assessing the total disability at 30%only. It was pointed out that the
appel | ant was an indoor patient in the Lady Hardi ng Hospital for a

nmonth. The injury suffered by himwas considered to be a grievous one

and allegedly one-third of his lower |linb had been anputated. In view of
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the fact that no evidence, contrary thereto, has been produced by the

respondents, it was urged that the |learned Tribunal as also the High

Court committed a serious illegality in arriving at the aforenentioned
findi ng.
6. Lear ned counsel appearing on behal f of the respondent-insurance

conpany, however, supported the inpugned judgrent.

7. The claimpetition was filed under Section 166 of the Act and not
under Section 163A thereof. It was contended by the clai mant-appel |l ant
that the driver of the busin question was rash and negligent as a result
wher eof, the acci dent 'took place. By reason of Section 167 of the Act,
an injured person had the option either to file a claimunder the Mtor
Vehi cl es Act or the Worknen's Conpensation Act, if both the Acts
apply. It is, therefore, a case where the clainmant could have filed at his
option an application under the Wrknen' s Conpensation Act.

Section 163A provides for filing of a claimpetition where an
acci dent took place by reason of ‘use of the motor vehicle. It is not
necessary to prove any fault on the part of the driver or the vehicle. The
Tribunal in a proceeding arising under Section 166 of 'the Act is required
to hold a full fledged trial. It is required to collect datas on the basis
wher eof, the anmount of conpensation can be determ ned. Under Section

163A of the Act, however, the question of liability and extent of proof
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thereof are not justiciable. The Tribunal can determine the anmpunt on
the basis of the basic datas provided therefor.
Expl anati on appended to Section 163A of the Act, reads, thus :
Expl anati on. --For the purposes of this sub-
section, ‘permanent disability’ shall have the

same meani ng and extent as in the Wrknen's
Conpensati on Act, 1923."

8. The reference to Wrkmen's Conpensati on Act by incorporation

was only for the purpose of sub-section (1) of Section 163A. It was not
neant to apply in a case falling under Section 166 of the Act. Had the
provi sions of the Wrknmen' s Conpensati on Act were applicable, the
procedure | aid down thereinwuld also apply. For the purpose of the
definition of total disablenent as al so person who can grant a certificate
therefor, nanmely, a qualified medical practitioner, Section 2(e) and 2(i)
woul d be attracted. In terms of the 1923 Act, the amount of
conpensation is required to be determ ned as specified in Section 4. The
Rul es made in terns of Section 32 of the Act known as Worknen's
Conpensation Rules 1924, would al'so be applicabl e.

9. The certificate in question’in this case was obtained after two
years. It is not known as to whether the G vil Surgeon of the hospita
treated the appellant. On what basis, such a certificate was issued two

years after the accident took place is not known. The author of the said
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certificate had not been exam ned. Unl ess the author of the certificate
exam ned hinsel f, it was not adnissible in evidence. VWet her the
disability at 60% was cal cul ated on the basis of the provisions of the
Wor knmen’ s Conpensation Act or otherwi se is not known. It is also not
known as to whether he was conpetent to issue such a certificate. It
even does not appear that the contentions raised before us had either
been rai sed before the Tribunal or the H gh Court. The Tribunal as al so
the H gh Court, therefore, proceeded on the materials brought on record
by the parties. In absence of any contention having been raised in regard
to the applicability of the Worknen's Conpensation Act which, in our
opi nion, ex facie has no application, the sane, in our opinion, cannot be
permtted to be raised for the first tine.
10. We are of the opinion, that it is not a case where we should
interfere in the inpugned judgnent of the Hi gh Court as also the award

of the Tribunal. The appeal is dismssed with no order as to costs.

[Lokeshwar Siingh Pant a]

New Del hi
May 13, 2008




