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REPORTABLE
IN THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRI M NAL APPEAL NO. CF 2008
(Arising out of SLP (Crl.) No.6004 of 2006)
Fat ma Bi bi Ahned Pat el ... Appel | ant
Ver sus

State of CGujarat & Anr.
Respondent s

JUDGVENT
S.B. Sinha, J.
1. Leave granted.
2. Interpretatiion of Section 4 of the Indiian Penal Code and Section 188

of the Code of Crimnal Procedure fall for our consideration in this appea
whi ch arises out of a judgnent and order dated 12.04.2006 passed by the
H gh Court of Gujarat at Ahmedabad in Criminal Revision Application No.

358 of 2005 dismissing the Crimnal Revision filed by the appellant herein

3. Son of the appellant Hanif Ahnmed Patel was narried to the

conpl ai nant - respondent on 22.4.2002. Appellant indisputablyis a citizen
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of Mauritius. Her son and daughter-in-law at all material tines were
residing at Kuwait.

A Conplaint Petition, however, was filed before the Chief Judicia
Magi strate, Navsari by the said respondent alleging physical and nenta
torture by her husband (the first accused). Allegations primarily against the
appel l ant therein were that the first accused used to consult her and she used
to instigate him

As the couple was residing at Kuwait, indisputably the entire cause of
action arose at Kuwait. The | earned Chief Judicial Mgistrate, Navsari,
however, took cogni zance of the aforesaid of fences and directed issuance of
sumons to the appell ant by an order dated 30.5.2003.

An application was filed by her stating that the conplaint petition
filed without obtaining the requisite sanction under Section 188 of the Code
of Crimnal Procedure was bad inlaw The same was di sni ssed.

A joint application with her son was thereafter filed by the appellant
for quashing of the entire conplaint petition which was w thdrawn.

Appel | ant, however, filed a fresh application on or about 6.12.2004
raising a contention that as she i's a citizen of Mauritius and as the entire

cause of action took place at Kuwait, the order taking cognizance is bad in
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| aw. Whereas the learned trial judge rejected the said plea, the Revisiona
Court on a revision application filed by the appellant thereagainst, allowed
t he sane.
Respondent No. 2 noved the Hi gh Court of Gujarat aggrieved

thereby which by reason of the inpugned order has been all owed.

4, M. Sudarshan Rajan, |earned counsel appearing on behal f of the
appel l ant, submitted that having regard to the provisions contained in
Section 4 of the Indian Penal Code and Section 188 of the Code of Crim nal
Procedure, the order taking cogni zance as agai nst the appellant was bad in
aw. Reliance in this behalf has been placed on Central Bank of India Ltd.

vs. Ram Narai n[ Al R'1955 SC 36] .

5. M. Pawan Kumar Bahl, |earned counsel appearing on behalf of the
respondent, on the other hand, urged that having regard to the fact that the
appel l ant having filed an application for quashing earlier on the ground of
non- conmpl i ance of the provisions of Section 188 of the Code of Crimna
Procedure as al so having filed a quashing application which stood
wi t hdrawn, the said application was not naintainable.

O fences said to have been commtted by the appellant in the

conpl aint petition were under Sections 498A and 506(2) of the Indian Pena




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

12

4
Code. Provisions of the Indian Penal Code and the Code of Crimna
Procedure woul d, therefore, indisputably apply.
Section 4 of the Indian Penal Code reads as under: -
"4. Extension of Code to extra-territorial offences.-
The provisions of this Code apply also to any offence

conmitted by--

(1) any citizen of India in any place wi thout and beyond
I ndi a;

(2) any person-on any ship or aircraft registered in India
wherever it may be.

Expl anation.--1n this section the word "of fence" includes
every act conmitted outside India which, if conmmtted in
India, would be punishable under this Code.

Il lustration

A, who/is a citizen of India, commts a nurder in
Uganda. He can be tried and convicted of nurder in any
place in India in which he may he found."

Section 188 of the Code of Crimnal Procedure reads as under

"Section 188 - O fence conm tted outside |ndia.

-When an offence is conmm tted outside |India--
(a) by a citizen of ‘India, whether on the high seas or
el sewhere; or

(b) by a person, not being such citizen, on any ship or
aircraft registered.in India,
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he may be dealt with in respect of such offence as if it had
been committed at any place within India at which he may
be found:
Provi ded that, notw thstanding anything in any of the
precedi ng sections of this Chapter, no such offence shal

be inquired into or tried in India except with the previous
sanction of the Central Governnent."

In our constitutional schene, all |aws made by Parlianent primarily
are applicable only withinthe country. Ordinarily, therefore, all persons
who commit a crinme inIndia can be tried in any place where the offence is
commi tted. Section 41 of the Indian Penal Code, however, extends the
scope of applicability of theterritorial jurisdiction of the court of Indiato
try a case, the cause of -action of which took place outside the geographica
limts. Parliament indisputably may enact a | egislation having extra
territorial application but the sane nust be applied subject to fulfillnent of
the requirenents contained therein

There are nmaterials before usto show that the appellant is a citizen of
Mauritius. She has been visiting India on Visas issued by India. She, thus,
indi sputably is not a citizen of India. She m ght have been staying in India
with her relatives as has been contended by the conpl ai nant, but it has not
been deni ed and di sputed that she is not a citizen of India. If she is not a

citizen of India having regard to the provisions contained in Section 4 of the
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I ndi an Penal Code and Section 188 of the Code of Criminal Procedure, the
order taking cognizance nmust be held to be illegal
In terms of Section 4 of the Indian Penal Code, the Indian courts will
have jurisdiction to try an accused only if the accused is a citizen of India
even if the offence was comrmitted outside India or by any person on any
ship or aircraft registered in India wherever it nmay be. Neither of the
af orenmenti oned contingencies is attracted in the instant case. Section 188 of
the Code of Crimnal Procedure also deals with offences conmitted outside
India. Cause(a) brings withinits sweep a citizen of India, whether on the
hi gh seas or elsewhere, or by a person, although not citizen of India when
the offence is committed on any ship or aircraft registered in India.
In view of 'thefact that the offence is said to have been committed in
Kuwai t, the provisions of the Indian Penal Code or the Code of Crinmina
Procedure cannot be said to have any application.
Thi s aspect of the matter has been considered by this Court in
Central Bank of India Ltd. vs. Ram Narain [supra], wherein it was clearly
hel d:
"The | earned Attorney-Ceneral contended that Ram
Narain was at the tinme when sanction for his prosecution
was given by the East Punjabn Governnent, a citizen of

India residing in Hodel and that being so, he could be
tried in India being a citizen of India at that nmonent, and
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having committed of fences outside India, and that the
provi sions of Section 4 1.P.C. and Section 188, Cr. P.C
were fully attracted to the case.

In our opinion, this contention is not well founded. The

| anguage of the sections plainly nmeans that if at the tine
of the conmission of the offence, the person conmtting

it is acitizen of India, then even if the offence is
conmitted outside India he is subject to the jurisdiction
of the courts in India. The rule enunciated in the
sections is based on the principle that qua citizens the
jurisdiction of courts is not |ost by reason of the venue of
the offence. If, however, at the time of the comm ssion

of the offence the accused person is not a citizen of

I ndia, then the provisions of these sections have no
application whatsoever.

A foreigner was not liable to be dealt with in British
India for-an offence comitted and conpl et ed out si de
British India under the provisions of the sections as they
stood before the adaptations made in themafter the
partition of India. Illustration (a) to Section 4, |1.P.C
delimts the scope/of the section. It indicates the extent
and the anbit of this section. It runs as follows:

"(a) A a coolie, who is a Native |ndian

subj ect comm ts a nmurder in Uganda. He can

be tried and convicted of nurder in any place
in British India in which he may be found.™

In the illustration, if (A) was not a Native |Indian subject
at the tinme of the conmission of the nurder the
provi sions of Section 4, |.P.C._could not apply to his

case. The circunstance that after the comm ssion of the

of fence a person becones domiciled in another country,

or acquires citizenship of that State, cannot confer
jurisdiction on the courts of that territory retrospectively
for trying of fences committed and conpleted at a tinme

when that person was neither the national of that country
nor was he domiciled there."
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Strong reliance has been placed by the | earned counsel appearing on
behal f of the respondents on Ajay Agarwal vs. Union of India [AIR 1993
SC 1637]. The question which arose for consideration therein was that as to
whet her a sanction of Central Government for prosecution in termnms of
Section 188 of the Code of Crimnal Procedure was necessary. The said

guestion was answered in the negative stating:

"8. The question is whether prior sanction of the Centra
Govt. i's necessary for the offence of conspiracy under
proviso to Section 188 of the Code to take cognizance of
an of fence puni shabl e under Section 120-B etc. |.P.C or
to proceed with trial In Chapter VA, conspiracy was
brought on statute by the Amendnent Act, 1913 (8 of

1913). Section 120-A of the |I.P.C. defines 'conspiracy’ to
nmean t hat when two or nore persons agree to do, or

cause to be done an illegal act, or an act which is not
illegal by illegal means, such an agreenent is designated
as "crim/nal conspiracy. No-agreenent except an

agreenent to conmit an offence shall anpbunt to a

crimnal conspiracy, unless sone act besides the

agreement \is done by one or nore parties to such

agreement in furtherance thereof. Section 120-B of the
|.P.C. prescribes punishnent for crimnal conspiracy. It
is not necessary that each conspirator nust know all the
details of the schene nor be a participant at every stage.
It is necessary that they should agree for design or object
of the conspiracy. Conspiracy is conceived as having
three elements: (1) agreement (2) between two or nore
persons by whomthe agreenment is effected; and (3) a
crimnal object, which nmay be either the ultimte ai m of
the agreenment, or may constitute the neans, or one of the
nmeans by which that aimis to be acconplished. It is

i material whether this is found in the ultinmate objects.
The common | aw definition of *crimnal conspiracy” was
stated first by Lord Denman in Jones’ case (1832 B &

AD 345) that an indictnment for conspiracy nust "charge
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a conspiracy to do an unlawful act by unlawful neans"

and was el aborated by Wllies, J. on behalf of the Judges
while referring the question to the House of Lords in

Mul cahy v. Reg (1868) L.R 3 H L. 306 and the House of
Lords i n unani nous decision reiterated in Quinn v.
Leat hem 1901 AC 495 at 528 as under

"A conspiracy consists not nmerely in the

intention of two or nore, but in the agreenent

of two or nore to do an unlawful act, or to do a

| awful ‘act by unlawful neans. So |ong as such

a designh rests in intention only it is not

i ndi ctabl e. When two agree to carry it into

effect, the very plot is an act in itself, and the

act of each of the parties, prom se agai nst

prom se, actus contra actum capable of being

enforced, if lawful, punishable of for a crimna

obj ect or for the use of crimnal neans.
(enphasi s supplied)"

The court therein was concerned with a charge of conspiracy. It was
in the aforenenti oned context opined that no sancti on woul d be required.
R M Sahai, J. in his concurring judgrment stated:

"Language of the section is plain and sinple. It operates
where an offence is committed by a citizen of India

outside the country. Requirenents are, therefore, one -

comm ssion of an of fence; second - by an Indian citizen

and third - that it shoul d have been conmitted outside

the country. Qut of the three there is no dispute that the
appellant is an Indian citizen. But so far the other two are
that the conspiracy to forge and cheat the bank was

hat ched by the appel llant and others in‘India. Wether it

was so or not, cannot be gone into at this stage."
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The | earned counsel submitted that as in the earlier application, the
appel  ant nerely conpl ai ned of the absence of any sanction, this application
shoul d not be entertained. W do not agree. Principles anal ogous to res
judi cata have no application with regard to crinminal cases. An accused has
a fundanental right in terms of Article 21 of the Constitution of India to be
proceeded agai nst only in accordance with | aw. The | aw which woul d apply
in India subject of course to the provisions of Section 4 of the Indian Pena
Code and Section 188 of the Code of Crimnal Procedure is that the offence
nust be conmmtted within the territory of India. If admttedly, the offence
has not been commtted within the territorial limts of India, the provisions
of the Indian Penal Code as also the Code of Crimnal Procedure would not

apply. If the provisions of said Acts have no application as agai nst the

appel l ant, the order taking cognizance nmust be held to be wholly illegal and
wi t hout jurisdiction, The jurisdictional issue has been raised by the
appel | ant herein. Only because on a m stakenlegal advise, another

application was filed, which was di smssed, the sane by itself, in our
opinion, will not cone in the way of the appellant to file an appropriate
application before the Hi gh Court ‘particularly when by reason thereof her
fundanental right has been infringed.

This Court, in a matter |like the present one where the jurisdictiona

i ssue goes to the root of the matter, would not allowinjustice to be done to a
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party. The entire proceedi ngs having been initiated illegally and w t hout

jurisdiction, all actions taken by the court were w thout jurisdiction, and
thus are nullities. In such a case even the principle of res judicata
(wherever applicable) would not apply.

In Chief Justice O Andhra Pradesh And Others v. L. V. A Dixitulu
And O hers [AIR 1979 SC 193 at 198], this Court held:

"If the argument holds good, it will rmake the decision of
the Tribunal as having been given by an authority
suffering frominherent |ack of jurisdiction. Such a
decisi on cannot be sustained nmerely by the doctrine of
res judicata or estoppel as urged in this case."

[ See also Union of India v. Pranpd CGupta (D) by LRs and O's.,
(2005) 12 scCC 1]

Where a jurisdictional issue is raised, save and except for certain
categories of the cases, the same may be permitted to be raised at any stage
of the proceedi ngs.

6. For the reasons aforenentioned, the inpugned judgnent cannot be

sustained. It is set aside accordingly. The appeal is allowed with costs.

Counsel 's fee assessed at Rs.25,000/- (Rupees twenty five thousand only).

[ S:B. Sinha]
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[ Lokeshwar Si ngh Pant a]

New Del hi ;
May 13, 2008




