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1. Leave granted.

2. How to determi ne the age of a juvenile in delinquency within
the nmeaning of the Juvenile Justice (Care and Protection of Children)
Act, 2000 (for short \021the Act\022) is in question in this appeal which
ari ses out of a judgnent and order dated 11th Septenber, 2001 passed

by a | earned Single Judge of the Delhi H gh Court in Crimnal

Revi sion No. 156 of 2007 whereby and wher eunder -an order dated

20t h January, 2007 passed by a | earned Additional Session Judge,

Del hi, was set aside.

3. Appel |l ant before us is the first-informant, the father of a boy,
Par kash Chadha @ Sunny who was ki dnapped for ranson1and | ater on

mur dered. He was aged about 20 years. He was found m ssing after

he had gone out with his friends on 18th January, 2003. A m ssing
report was | odged on the said date. On or about 19th January, 2003,
Respondent No.1 was suspected of involvenent in the said crine by

the police. He, on the basis of the investigation carried out for the said
pur pose charge-sheeted for comm ssion of offence under Sections

302/ 364/ 34 of the Indian Penal Court by the Court. Although the first

i nformati on report was | odged on 19th January, 2003, the respondent

No.1l was arrested on 4th May, 2003. A charge sheet-was filed on 22nd
July, 2003 wherein it was recorded that calls for paynent of ransom
were being made fromtinme to tinme and | ast of such call for paynent

of ransomwas received on 11th March, 2003. 1In regard to the finding
out of the dead body of Parakh Chadha DD No. 40 under Section

302/ 201 of the Indian Penal Code was separately registered.

4, Upon hi s production, the respondent No.1l did not claimhinself
to be a juvenile. Charges were framed. The prosecution started
adduction of evidence on or about 3rd February, 2005. Only on 31st
May, 2005 respondent No.1 herein filed an application for transfer of
the case to the Juvenile Board on the plea that he was a \021j uvenil e\ 022 on
the date of occurrence. A school |eaving certificate was al so

produced. The Learned Additional Sessions Judge, trying the case,
directed the Investigating Oficer to subnit a report. The report
pursuant thereto reads as under :-

\ 023l nquiry conducted into the matter revel as

that Vi kas Choudhary was adnmitted to

Class-1 in Lawmence School of Ashok Vihar

Phase-1, Del hi vide Admi ssion NO 412. The

date of birth showed in the register

20.01.1985. There is no birth certificate or

ot her docunent available in support of date
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of birth. The date of admi ssion is
17. 04. 1989\ 024.

5. The | earned Sessions Judge was not satisfied therewith. The
I nvestigating OFficer was directed to get the respondent No.1
nmedi cal |y exami ned for getting his age determ ned. Pursuant thereto
or in furtherance thereof, the respondent was exanm ned nedically. A
report was submitted on 9th August, 2005. It reads as under :-
\ 023 HRH Medi cal Report
Advi se X-Ray as per dorsal spine, nedial
ends of clavicles, V-C Scapul ae i n bony
feature upper ending el enent, |ower ends
of radius iliac crusts have fixed. Interior
angl e of scapula, acrom na processes, iliac
crests, medial ends of clavicles are ischai
[ ubordsil es show fusion of their epiphysis.
Upper end | ower surfaces of vertera show
no fusioon of their end plates. Radiologica
ages in between 22-25 yrs.\024

The | earned Judge on the said report, opined :-

\ 023The report of Dr. P.K Jain, Senior
Radi ol ogi st about the bone age X-Ray

det erm nati on of accused Vi kas Choudhary

recei ved today. As per the report, the age of
accused/ appl i cant Vi kas Choudhary on the

date of his exam nation was between 22-25
years. On calcul ation, the age of accused

Vi kas Choudhary on the date of incident, i.e.
18. 01. 2003 cone to be 19 years and 5

nonths. So far as the matricul ation
certificate of accused/applicant Vikas
Choudhary is concerned, it is a comon
practice that parents mention the age of their
children on the | esser side in the school in
order to avail the benefit in the services later
on. Hence, no wei ghtage can be given to the
matricul ation certificate in the presence of
nmedi cal evi dence, which shows that the

appl i cant/accused Vi kas Choudhary was

nore than 19 years of age on the date of

i nci dent s.
Considering the totality of the
circunmstances, | prinma facisely hold that the

present applicant/accused Vi kas Choudhary
was major at the tinme of occurrence. The
application for sending himto the Juvenile
Court stands dism ssed.\024

6. On a revision application filed thereagai nst before the Hi gh
Court, it by an order dated 31st August, 2006 set aside the said order
and directed : -

\ 023Anyhow, these are the matters which

require a nore detail ed examn nation

particularly in view of the fact that there

exi sts a School Certificate wherein the date

of birth of the petitioner has been given.

The veracity of the School Certificate and

Transfer Certificate submtted by the

petitioner is not doubted. |In these

ci rcunst ances, the inpugned order is set

aside and the | earned Additional Sessions

Judge is directed to consider the matter
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afresh and if it appears to the | earned
Addi ti onal Sessions Judge that the petitioner
is a Juvenile on the basis of the material on
records, he is required to be sent to the
Juvenil e Justice Board for further

proceedi ngs.\ 024

7. Agai n by reason of an order dated 20th January, 2007 the
| earned Judge held : -

\ 023As per School Leaving Certificate, the date
of birth of the accused is 20.01.1985. The
only question before the Court is whether

the School Leaving Certificate of the

accused has to be relied upon or Bone Age

X-Ray record is to be relied upon. Schoo
Leaving Certificate of the-accused was

verified during the proceedi ngs and report

was filed by IO wherein it has been

mentioned that no birth certificate or other
certificateis available in support of the date
of the accused in the School record.\024

Rel ying on the decision of this Court in Pratap Singh v.

of Jharkhand and another,” [ (2005) 3 SCC 551 ] it was held :-
\023From the judgnents cited by the | earned
APP, it is clear that to ascertain the age of
accused persons only School Leaving
Certificate cannot be relied upon alone and
the court has to see all the other facts and
ci rcunst ances along with the other materia
pl aced on record. |f assumi ng that the age
of the accused was 22 years on the date of
hi s exam nation as per Bone Age X-ray

Exami nation report, after giving margin of
two years fromthe age reported upto 25
years, even then n the date of alleged

of fence, he was nore than 18 years of age.
According to the conviction slip dated

04. 05. 2003, of the accused, which was filled
on the basis of the information given by the
accused, the age of the accused has been
nmentioned as 19 years and even after

cal cul ation, he was nore than 18 years of
age on the date of alleged offence.\024

8. Respondent noved the High Court again in revision
By reason of the inpugned judgnment dated 11th Septenber,

2007, the High Court held :-

\023As far as the ossification test and the

medi cal evidence is concerned there too the

approach of the | earned Additional Sessions

Judge is in ny opinion, erroneous.

According to the expert the petitioner was

22-25 years on the date of his exam nation

i.e. 9.8.2005. The Learned Additiona

Sessi ons Judge acknow edged that such

determ nation is a rough estimate and the

i ndi vidual woul d have to be given benefit by

deduci ng some years but proceeded to do so

fromthe outer age indicated. This is an

i ncorrect approach as the juvenile is entitled

to beneficial interpretation in such case.

Therefore, the two years deducti on nade

woul d have be (sic) fromthe | ower age

i ndi cated nanely, 22 years. That woul d

State
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nmean that as in August, 2005 the Petitioner
was probably 20 years; as on the date of

i nci dent, (20.01.2003) in all probability he
was | ess than 18 years. This interpretation
is also in consonance with the clainms based
on the Board Certificate relied upon by the

Petitioner.:

9. M. Sushil Kumar, |earned senior counsel appearing on behalf
of the appellant would subnmit :-

1) That the Hi gh Court conmtted a serious error in passing

the inpugned judgment in so far as it failed to take into
consi deration that fromthe conduct of the respondent

No.1l it is evident that he did not claimto be a juvenile at
the first instance and only when the trial started, he filed a
purported school |eaving certificate, which is suspect.

2) The approach of the H gh Court in analysing the nedica
report is not correct as the starting point should not have
been taken to be 22 but shoul d have been taken at 25.

3) I'n any event, having regard to the provisions contained in
Section 472 of the Code of Crimmnal Procedure the

of fence must be held to have been a continuous one and

as ransomcalls were being made till 11th May, 2003, the

sai d date shoul d be considered to be the cut off date for

the purpose of determ nation of the age.

10. M. G K. Kaushik, |earned counsel appearing on behal f of
respondent No.1 on the other hand woul'd submit:
1. That at all stages 18th January, 2003 has been taken to be

the date of occurrence, and even-the charges have been

franed on the prenmi se that the occurrence had taken

pl ace on the said date

2 The concl usion of the H gh Court that the appellant is, on

17th January, 2003, would be 17 years 5 nonths

corroborates with the nedical report that if on the date of

exam nation his exam nation, respondent No.1 is taken to

be 22 years of age.

11. Determ nation of age of a \021juvenile in delinquency\022 nust be
det erm ned as and when an application is filed. 1n view of the

deci sion of the Constitution Bench in Pratap Singh (supra) it is no

| onger res integra that that the relevant date for determinationis the
age of the accused would be the date on which the occurrence took

pl ace.

12. What woul d be the date on which offence has been comitted
in a given case has to be decided having regard to the fact situation
obt ai ni ng t herein.
I ndi sputably our Crimnal Laws contenpl ate a continuing
of fence. Section 472 of the Code of Crimnal Procedure reads as
under : -
\ 023472. Continui ng of f ence.
In the case of a continuing offence, a fresh
period of limtation shall begin to run at
every nmoment of the tine during which the
of fence continues.\024

I f an of fence has been a continuing offence, then the age of the
juvenile in delinquency should be deternined with reference to the
date on which the offence is said to have been conmitted by the
accused. It may be true that the prosecution proceeded on the basis
that the entire offence had taken place on 18th January, 2003. W
have, however, been taken through the charge-sheet, from a perusa
whereof it appears that the appellant had been getting calls for
paynment of ransom despite the fact that the deceased had, in the
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meanwhi | e, been Kkill ed.

It is one thing to say that a missing report has been filed on a
particular date but it is another thing to say that in a case of this nature
when the actual offence(s) had taken place would remai n uncertain

Gving calls for paynent of ransomis an offence. In case of
mur der coupl ed with abduction in a given case may be considered to
be a continuous offence.

13. This Court in a catena of decisions have laid down the criteria

for determining the age. W would notice sone of them
I n Ravi nder Singh Gorkhi v. State of U P., [(2006) 5 SCC 584]

this Court opined :-

\ 02338. The age of a person as recorded in the

school register or otherwise may be used for

various purposes, nanely, for obtaining

adnmi ssion; for obtaining an appointnent; for

contesting election; registration of marriage;

obt ai ni ng a separate unit under-the ceiling

| aws; and even for the purpose of litigating

before a civil forume.g. necessity of being

representedin a court of |aw by a guardi an

or where a suit is filed on the ground that the

plaintiff being a minor he was not

appropriately represented therein or any

transaction made on his behal f was void as

he was a mnor. A court of law for the

pur pose of determ ning the age of a party to

the lis, having regard to the provisions of

Section 35 of the Evidence Act will have to

apply the sane standard. No different

standard can be applied.in case of an

accused as in a case of -abduction or rape, or

simlar offence where the victimor the

prosecutrix al though nmi ght have consented

with the accused, if on the basis of the

entries made in the register maintai ned by

the school, a judgment of conviction is

recorded, the accused woul d be deprived of

his constitutional right under Article 21 of

the Constitution, as in that case the accused

may unjustly be convicted.

39. W are, therefore, of the opinion that

until the age of a person is required to be

determ ned in a manner |aid down under a

statute, different standard of proof should

not be adopted. It is no doubt true that the

court nust strike a balance. In case of a

di spute, the court may appreciate the

evi dence having regard to the facts and

circunst ances of the case. It would be a duty

of the court of law to accord the benefit to a

juvenile, provided he is one. To give the

same benefit to a person who in fact is not a

juvenile may cause injustice to the victim

[ Enphasi s suppl i ed]

14. This aspect of the matter has al so been considered in Jitendra

Ramalias Jitu v. Stateof Jharkhand, [ (2006) 9 SCC 428 ] wherein it

was held : -

\02320. W are, however, not oblivious of the

decision of this Court in Bhola Bhagat v.

State of Bi har wherein an obligation has

been cast on the court that where such a plea

is raised having regard to the beneficia

nature of the socially oriented |egislation, the

sane shoul d be exanmined with great care

We are, however, of the opinion that the
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sanme woul d not nean that a person who is

not entitled to the benefit of the said Act
woul d be dealt with leniently only because
such a plea is raised. Each plea nust be
judged on its own nerit. Each case has to be
consi dered on the basis of the materials
brought on records.\ 024

(enphasi s suppli ed)

15. This Court in Jyoti Prakash Rai @Jyoti Prakash v. State of
Bihar, [ JT 2008 (3) SC 397 ] held :-
\023It is in the aforementi oned situation, we are
of the opinion that the test which may be
applied herein would be to take the average
of the age as opined by both the nedica
boards. Even applying that test, the age of
the appel l ant as on 01. 04. 2001 woul d be
above 18 years.

W, however, hasten to add that we
have taken recourse to the said nmethod only
for the purpose of this case and we do not
intend to | ay down any general proposition
of lawin this behalf ~ As indicated
her ei nbefore, in so-doing, we have al so
taken into consideration the fact that the
appel l ant had filed docunents in support of
his claimthat he was a juvenile but the sane
were found to be forged and fabricated
which is itself a factor to showthat he was
maki ng attenpts to obtain a benefit to which
he m ght not have been entitled to.\024

See al so Balu @Bakthvatchalu vs. State of Tanilnadu, [ JT
2008 (2) SC 321 ].

16. The question came up for consideration recently again in Jamee
v. State of Mharashtra, [2007 (2) SCALE 32] wherein it has been
hel d : -

\0239. It was furthernmore subnitted that

al though the age of the appellant on the date
of the occurrence was nore than sixteen

years but bel ow ei ghteen years, having

regard to the provision of the Juvenile

Justice (Care and Protection of Children)

Act, 2000, (for short, \021the 2000\ 022) it was
i nperative on the part of the court to follow
the procedures laid down therein.

13. So far as the subm ssion of the

| earned counsel in regard to the applicability
of the 2000 Act, is concerned, it is not in

di spute that the appellant on the date of
occurrence had conpl eted si xteen years of

age. The offence having been commtted on

16. 12. 1989, the 2000 Act has no application

In terms of Juvenile Justice Act, 1986,

\ 021j uveni |l e\ 022 was defined to mean \023a body who
had not attained the age of sixteen years or a
girl who had attained the age of eighteen
years: .

17. W have, however, been informed that the effect of Modde

Rul es having cone into force and, if so, the applicability thereof may
have to be considered in a given case but keeping in view the facts of
the case, we are of the opinion that the matter may be consi dered
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afresh in the light of the provisions of Section 472 of the Code of
Crimnal Procedure by the learned trial court.
The judgrment of the High court is set aside accordingly. The
appeal is all owed.
Applications for nmodification/clarification of
order dated 2.11.2007 and bail have becone infructuous and are
di sm ssed as such.




