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ACT:

The Representation of the People Act (43 of 1951), ss.
82(b), 85 and 123(4)-Wwo are necessary parties to election
petition-Allegations on 'personal char act er - What ar e-
"Cal cul ated", meani ng of.

HEADNOTE

The election of the appellant to a seat in the Legislative
Assenbly of "the State was chal l enged by the respondent, _an
elector, on the ground inter alia, that by publishing a
poster which contained a statenent of fact about the
per sonal character and conduct of one of the riva

candi dates, the, appellant was guilty of a corrupt practice
under s. 123 (4) of the Representation of the People Act (43
of 1951). The Tribunal dism ssed the petition, but the Hi gh
Court reversed the decision of the Tribunal. In the appea

to the Supreme Court., it was contended that : (i) the
poster, published and circulated by the appellant was not
hit by the provisions of s. 123(4) the Act and “(ii) the
el ection petition should have been disni ssed under 85 of the
Act on the ground that another candidate against whom
al l egation of corrupt practices were made was not inpl eaded.

HELD : (i) Section 123(4) is designed to achieve the dua

purpose of protecting freedom of speech and prevention of
mal i cious attack on the personal character and conduct of
rivals. A statenment which reflects on the mental or nora

character of a personis a reflection on his persona

character, whereas any criticismof a person’s political or
public activities and policies is outside it. The sub-
section also requires that the candidate nmaki ng t he
statement believes it to be false or does 'not believe it to
be true, and it shall be a statenent reasonably cal cul ated
to prejudice the prospects of the election of the candidate
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against whom it is nade. The word "calcul ated" neans
designed it denotes nore than nere likelihood and inports a
design to affect voters. Applying these tests and on a
consideration O the entire evidence,-the appellant by
publishing the poster was guilty of a corrupt practice
within the neaning of the sub-section. [178A-E  18CCE
183H] .

T. K. Gngi Reddy V. M C Anjaneya Reddy, (1960) 22
E.L.R 261 and Inder Lal v. Lal Singh, [1963] Supp. 3 S.CR
114, referred to.

(ii)As regards the candi date who was not inpleaded the only
allegation nmade in the election petition was that the
appel l ant got the poster published through himand others,
but there was no allegation that the candi date believed the
statenment to be, false or did not believe it to be &W in
the absence of any such averment it cannot be said that
there wall anY allegation of any corrupt practice wthin
the nmeaning of s. 82(b) O Act against such candidate.
Al so, 'under s. 123(4) nens rea is -a necessary ingredient
of the ‘corrupt practice and the person who publishes a
statenment, whether he is the author of it or not, does not
conmit a corrupt practice, unless he has the requisite
know edge. As there-was no allegation of corrupt practice
against the candidate who was not inpleaded, the pena
provision of s. 85 are not attracted and the petition was
not liable to be dismssed. [184E-H, 185A].

JUDGVENT:

ClVIL APPELLATE JURI SDICTI ON: - GCivil Appeal No. 558 of 1964.
176

Appeal by special |eave fromthe judgnment and order. dated
Decenber 16, 1963 of the Rajasthan H.gh Court in D. B
El ecti on Appeal No. 74 of 1963.

R K. Garg, S C  Agarwal, D~ P. Singh and M K
Ramarmurt hi, for the appell ant.

G S. Pathak and Naunit Lal, for the respondent.

The Judgnent of the Court was delivered by

Subba Rao J. The appel | ant, Sheopat Singh, and two others,
nanely Ranthander Chowdhary and Suria Ram contested the
election for a seat in the Rajasthan Legislative Assenbly
from Hanumangar h constituency. The appellant polled, 1,285
votes Ranthander Chowdhary, 18,217 and Surja Ram 1,285
votes. The appellant was decl ared el ected. . The respondent,
One of the' electors, filed an election petition under S. 8
1 of the Representation of the People Act, 1951, hereinafter
called the Act, for setting aside the election of the
appel | ant on various grounds. 'Me Election Tribunal. by its
order dated June 18. 1963, held that the respondent had
failed to substantiate the allegations nade against the
appellant and, on that finding, disnmssed the petition
Against the said order, the respondent preferred an ' appea
to the High Court of Judicature for Rajasthan at Jodhpur. A
Division Bench of that Court heard the appeal and cane to
the, conclusion that the appellant was guilty of a corrupt
practice under sub-s. (4) of s. 123 of the Act in publishing
a poster, Ex. 3, which contained a statenent of fact about
the personal character and conduct O Ranthander Chowdhary,

one of the candidates in the election. On that finding, it
set aside the order of the Election Tribunal and declared
the election of the appellant void. The appellant, by
special leave, has preferred this appeal to this Court

agai nst the said order of the H gh Court.
In Learned counsel for the appellant raised before us two
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points, nanmely, (i) that Ex. 3, the poster, published and
circulated by "the appellant is not hit by the provisions of
S. 123 (4) of the Act and (ii) that the election petition
shoul d have been dism ssed d under s. 85 of the Act on the
ground that it had not inpeded Hariram another duly
nom nat ed candi date who wi t hdrew his candi dature before the
el ection and agai nst whom all egati ons of corrupt practice
wer e nade.

The first argunment of the learned counsel s elaborated
t hus. Under S. 123(4) of the Act the burden is upon the
per son who; is to impute corrupt practice descri bed

thereunder to establish the ingredients of corrupt Practice
laid down therein. He has

177
not only to prove that the elected candidate published a
statement of fact, “whichis false, in relation to the

personal character or conduct of another candi date, but also
that he believedit to be false or he did not believe it to
be true. He has to prove further that the said statenent
was calculated to prejudice the prospects of the other
candi date’'s election, that is to say that the voters had the
know edge that the corrupt practice or practices were attri-
buted to hi mand because of that know edge did not vote for
hi m In the instant case, Ex. 3 contained only genera
al l egations against the msrule of the Congress Party and
even if the statements can be related to Ranchander
Chowdhary, there is no evidence that the voters knew that it
was he who was referred to in the poster.

The first question i's whether Ex.” 3'is hit by the provisions
of s. 123(4) of the Act. Before we consider the terns of

the docunent it will be convenient and useful to notice the
i ngredi ents of the section. It reads
Section 123 (4) : The publication by a

candi date or his agent or by another | person
with the consent- of ~a candidate or hi s
el ecti on agent, of any statenment of fact which
is false, and which he either believes to be
false or does not believe to be ‘true, in
relation to the personal character or conduct
of any candidate, or in relation to the
candi dature, or wthdrawal, of any -candidate,
being a statenent reasonably calculated to
prejudice the prospects of that candidate’s
el ection.
The  sub-section may be dissected into the~ follow ng
conponent parts relevant to the present enquiry: (1) the
publication of any statenent of fact by a candidate; (2)
that fact 1is false; (3) the candidate believes it to be
false or does not believe it to be true; (4) the statenent
is inrelation to the personal character or conduct of the
candi dat e; and (5) the said statement is one bei ng
reasonably calculated to prejudice the prospects of the
ot her candi date’s el ecti on.
An election is the expression of a popular will. It “shall
be so conducted that the popular will shall be reflected on
the basis of the policy of the party which the candidate
represents and on big nerits. That object cannot be
achi eved unl ess freedom of speech t assured at the election
and the merits and demerits of a candidate, personal as well
as political, are prominently brought to the notice of the
voters in the constituency. At the sane tinme it shall not
be allowed to degenerate into a vilification canpaign ained
at bringing down the personal character or conduct etc. of
t he
178
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candi dat es without any basis whatsoever. The subsection is
designed to achieve this dual purpose, nanely, freedom O
speech and prevention of malicious attack on persona
character 'Dr conduct etc. of rivals. The purity of an
election is sought to be mmintained without affecting the
freedom of expression. The sub-section prohibits any
statenent of fact in relation to Personal which is not only
false but character or conduct of any candidate, which is
not only false but also the candidate nmaking it either
believes it to be false or does not believe it to be true-
it inplies that a statenent of fact relating to the persona
character or conduct etc. of a candidate can be made, if it
is true. Even if it is false, the candidate making it is
protected, unless he makes it believing it to be false or
not believing it to be true, that is to say statenents which
are not true nmade bona fide are al so outside the ambit of
the provision. To be within the mschief of sub-s. (4) of
S. 123 of the Act such a statenent shall satisfy another
test, nanely, it shall be a statenent, reasonably cal cul ated
to prejudice the prospects of the election O the candidate
against whom-it is nmade. The word~  "cal cul ated" r neans
designed: it denotes nore than nmere |ikelihood and inports a
design to affect voters. |t connotes a subjective elenent,
though the actual effect of the statement on the electora
mnd reflected in the result may afford a basis to ascertain
whet her the said statenent was reasonably calculated to
achieve that effect. The enphasis is on the calculated
effect, not on the actual result, though the latter proves
the forner. But what is inportant-to notice is that it is
not necessary to establish by positive evidence that. the
voters, with the know edge of the contents of the statenent,
were deflected fromvoting for the candidate against Wom
t he statenent was made.
As considerable stress is |aid upon the burden of proof,
reference may be made to the judgment of this Court in T. K
Gangi Reddy v. M C. Anjaneya Reddy("). In that case
dealing with the question of burden of proof, thi's Court
observed
"Burden of proof has two distinct” meanings,
viz., (i) the burden of proof as a natter of
| aw and pl eadi ng, and (ii) the burden of proof
as a matter of adducing evidence...........
The first remain-, constant and the ~second
shifts."
The burden of proof as a matter of |law and as a matter of
adduci ng evidence is on the respondent, who seeks to get the
election set aside, to establish corrupt practice; but, if
he adduces sufficient evidence, as in this case we are
sati sfied he has, the burden of
(1) (1960) 22 E.L.R 261, 268.

179

adduci ng evidence shifts on to the appellant. That, | apart
when the entire evidence has been adduced in the case the
guestion of burden of proof becones nerely academni cal . In

this case the High Court considered the relevant evidence
and cane to the conclusion that the respondent has proved
his case. No error has been conmitted by the High Court in
this regard.

One of the inportant ingredients of the sub-section is that
the statement shall be made in relation to the persona
character or conduct etc. of another candidate. What is the
neani ng of the expression "personal character or conduct" *?
This question has been considered by this Court in two
decisions. In Gangi Reddy’'s case (1), dealing with the said
expression, this Court observed at p. 266 thus:
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"The words ’'personal character or conduct’ are
so clear that they do not require further
el ucidation or definition. The character of a
person may ordinarily be equated wth his
mental or moral nature. Conduct connotes a
person’s actions or behaviour........ VWhat is
nore damaging to a person’s character and
conduct than to state that he instigated a
nmurder and that he was guilty of violent acts
in his political’ career
in Inder Lal v. Lal Singh(2), this Court
again, adverting to this aspect, observed
t hus:
"I'n discussing the distinction between the
private character and the public character,
sonetines reference is made to the " man
beneath the politician" and it is said that if
a statement of fact affects the man beneath
the politician it touches private character
and if it affects the politician, it does not
touch his private character."
After referring to obvious statenents which
af fect the private character of a person, this
Court ‘proceeded to state
"But / there mmy be cases on the border-line
where the fal se statenent nmay affect both the
politician and the nan beneath-the politician
and it is precisely indealing with cases on
t he border-1ine that difficulties are
experi enced in det er m ni ng whet her the
i mpugned fal se statenent constitutes a corrupt
practice or not."

It is not necessary to refer to other decisions cited at the

Bar .

(1)[1960] 22 E.L.R 261. (2) [1963] Supp. 3 S.C. R 114,122.

180

The boundary between personal character and conduct and

public character and conduct is well drawn, t hough

sonetines, it is thin. Sonetines a statement nmay appear to
touch both the candidate's personal —as well as Public
character. But a deeper scrutiny -enables a court to
ascertain whether there is a reflection on his personal
character or on his public character. To illustrate:

suppose a statenent is made to the effect that a mnister
has taken a bribe in nmaking an appointment-or in giving a

contract. He, has taken the bribe in the course of
di scharging his duties as a minister, but his act of taking
bribe does not solely reflect on his public character. By

taking a bribe he does not discharge his Oficial duties;
taking a bribe has nothing to do with his official or public
duty- it reflects on his noral and nental fire. H s
position as a minister nay have given himthe opportunity to
take a bribe but the taking of the bribe is minly
attributable to his deficiency in personal character. Ve,
therefore, hold that any statenment made, which reflects on
the nental or noral character of a person is a reflection on
hi s personal character, whereas any criticismof a person’'s
political or -public activities and policies is outside it.
The fact such a statement is made in the course of a
political or public activity does not make it any the less a
statenent in relation to his personal character or conduct.
It is a question of fact in each case under what category a
particul ar statement falls.

Now |et us have a look at the ternms of Ex. 3. It is a big
poster in which sonme portions have been printed in bold
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letters. There is a large size photo of the appellant on
the right top corner and the synbol of the communist party
at the end. The poster runs thus:

"Bounties of the Cenent of the Rajasthan

Canal . - -

C nema of seven |akhs in Ganganagar and

magni fi cent kothis in the neighbourhood of

Jai pur’s "Raj nahal s".

pen loot in liquor contracts by Gandhi’s

devotees and inproper transfer of | ands.

Hanumangar h’ s gent | emanl i ness, honest and

public welfare faced with the corrupt, permt-

| oving and "police-raj" of the Congress.

G ve pr oof of bravery, nodesty and

sel fl essness by giving vote to Sheopatsingh

Makkasar who woul d bravely sacrifice hinself

for the glory and prestige of Hanumangar h.

Election (Ears of \com and sickle) Synbol

181

Vote for ears of corn and sickle, the synbol

of prosperity, progress-and popular rule."

Learned counsel for the appellant contends that the poster

does not overstep the linmts of reasonable criticismof the
opposite candidate  and that it says only generally that
under the Congress rule nany corrupt practices are going
unheeded and that /if the appellant is elected he would
rectify the defects and restore the glory and prestige of
Hanumangarh. It is not necessary in this case to ascertain
whether all the msdeeds narrated in the poster refer to
Rancthander Chowdhary, for we are satisfied that the first
paragraph clearly and reasonably refers to his activities.
The vernacular word for "bounties’ is "barkatain'. The
first paragraph of the poster means that the cinema theatre
of Rs. 7 lakhs in Gangangar was the barkat of the cement of

the Rajasthan canal. That neans by misappropriating the
cenent of the Rajasthan Canal the cinema theatre worth Rs. 7
| akhs was built. Ex facie the poster does not /say who

nm sappropriated the cement and to whomthe cinenma bel onged.
But the words in the context of the well-known facts can
reasonably |l ead only to one inference. At the crucial tine,
Rancthander Chowdhary was the Mnister-in-charge of the
Raj ast han Canal Project. During the election at Ganganagar
a cinenma theatre known as Adarsh Theatre was bei ng put up:
It is admitted by the appellant and his agent that -the
theatre referred to in the poster is the Adarsh Theatre and
it belongs to Ranthander Chowdhary and his sons. In the
context, therefore, it is manifest that the poster nmeant to
convey the idea that Ranchander Chowdhary m sappropriated
the cenment of the Rajasthan Canal, of which he was in
charge, and built a big theatre in the nane of his /sons.
That is to say the act of misappropriation was “in  clear
terns attributed to Rancthander Chowdhary. To nake a
statenment that a nminister has m sappropriated the cement in
his charge and built a theatre fromout of the proceeds is
certainly a reflection on his personal character and
conduct. Learned counsel’s contention that it nmay nean that
sonmebody other than the Mnister might have mi sappropriated
the cenment and sold it in the black market and that the
Ganganagar cinema theatre m ght have been built from and out
of the cenment purchased therefrom This is rather an
unnatural rendering of the clear recitals in the first
paragraph of the poster. The word "barkatain" shows that
Rs. 7 lakhs was derived fromthe cenent for the canal. |
the m ni st er or his sons purchased cenent in the
bl ackmar ket, the building cannot be the bounty of the cenent
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of the Rajasthan Canal. 1In that event only the cenent
m sappropriated by sonebody would have been used for
bui | di ng the

182

ci nena. The cost of building the theatre would have been
borne by the minister and his sons not out of the gift made
fromthe cenent of the Rajasthan Canal. W are, therefore,

clearly of the opinion that the first paragraph of the
poster is a direct reflection on the personal character of
Ranchander Chowdhary.

Even so, |earned counsel for the appellant argues that it
has not been established that the appellant made the
statenent believing it to be false or not believing it to be
true. P.W 4, Dharam Pal, under whose supervision the
cinema theatre was built, stated that 4,000 bags of cenent
were wused in its construction and that 2,000 of these bags
were obtained fromthe cenment-factory of Sawai Madhopur
1,585 /bags fromthe cenent factory at Charkhidadri and the
remai ni ng’ 415 bags were purchased locally against pernits
i ssued by the departnent concerned. . This evidence has been
accepted by the H gh Court. On the other hand,not only the
appel l ant did not adduce any evidence to rebut the evidence
adduced by the respondent but the appellant as well as his
witness, DW 7, admtted in the w tness-box that Ranthander
Chowdhary was an honest man. In this state of evidence, the
respondent, on whom the burden of proof 1ay, discharged that
burden and the Hi gh Court rightly found-in his favour

The next facet of the argunment is that there i's no evidence
in the case that the said statenent was one reasonably
calculated to prejudice the prospects of the election of
Rancthander Chowdhary. It is asked, how could the statenent
deflect the voters from voting in favour~ of ‘the said
Ranthander Chowdhary, if they did not know that the ' cinema
theatre that was being built in Ganganagar belonged to
Ranchander Chowdhary or his sons It is further said that
there is no evidence in this casethat all or any  of the
voters knew the fact that the cinema theatre belonged to
Ranthander Chowdhary or his sons.  Reliance is placed upon
the decisions delivered in the context of libel actions. In
Nevill v. Fine Art and General I|nsurance Co. Ltd.(1) Lord
Hal sbury, L.C., accepted the principle that the -questioned
docunent should be taken in a defamatory sense by those to
whom it was published according to the primary nmeaning of
the Ilanguage used in it. |In The Capital and Counties Bank
Ltd. v. GCeorge Henty & Sons(2) for +the purpose of
ascertaining whether a statenent was defamatory the test
whet her the circumstances in which the wi'ting was
publ i shed, reasonable nmen, to whomthe publication was made,
woul d be likely to understand

(1) L.R [1897] A C 68.

(2) L.R (1882) 7 A.C. 741.

183

it in alibellous sense. |In that case the House of  'Lords
cane to the conclusion that it did not. This test is relied
upon in support of the argunent that the voters should have
known that the first paragraph of the poster referred to
Ranchander Chowdhary, for without such know edge, it could
not have prejudiciously affected Ranthander Chowdhary’s
chances in the election. W are not dealing with a |Iibe
action. We do not, therefore, propose to refer to simlar
cases on libel cited at the Bar. W do not express any
opi nion thereon. We are only concerned with the express
terms of s. 123(4) of the Act. The only guestion
therefore, is whether the said statenment was reasonably
cal cul at ed to prejudice the prospects of Ranthander
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Chowdhary’s el ection. On behalf of the appellant it was not
contended either before the Election Tribunal or before the
H gh Court that the voters had no know edge, of the fact
that the cinema theatre at Ganganagar bel onged to Ranthander
Chowdhary or his sons. That apart, as we have pointed out
earlier, the object with which the statement was nade is the
crucial test. Here it is established that Ganganagar ci nema

theatre belonged to Ranthander Chowdhary’s sons. It is
proved that Ranthander Chowdhary was the minister-in-charge
of the Rajasthan Canal. He was the only effective candidate

agai nst the appellant. The appellant’s intention in making
that statement was therefore obvious and that was to attack
the personal character of Ranthander Chowdhary in order to
prejudice his prospects in the election. He rmust have
reasonably calculated that the voters, or at any rate the
voters in and about the |locality where the cinema theatre
was being put up, had know edge of the fact that it was
bei ng constructed by the mnister or his sons. It cannot
al so be said that when a big cinena theatre at a cost of Rs.
7 lakhs was being put up i n-Ganganagar, the voters in and
about that place woul d not have known about the ownership of
that building. The fact that the building was brought in
for attacking" the personal character of Ranchander
Chowdhary, a rival candidate, clearly indicates that the

appel l ant knew that the voters had know edge of its
ownership and expected that it would create the inpression
which it manifestly intended to convey. ~ On these facts, if

the Hgh Court held that the statenment was reasonably
calculated to prejudice the rival candidate’ s prospects in
el ection, we cannot say that the finding is not supported by
evidence or admitted facts placed before the Hi gh Court. It
was a reasonable inference fromthe facts found by the Hi gh
Court. We, therefore hold that Ex. 3 is hit by s. 123 (4)
of the Act and, therefore, the H gh Court rightly held that
the appellant was guilty of corrupt practice.

184

To appreciate the second contention sonme facts’' may be
recapi tul at ed. Hariram the father of the appellant, was
one O the candidates who stood for the election. H s
noni nati on paper was held to be valid.  But, later ~on, he
withdrew his candidature. |In the election petition it was

stated that the appellant got printed from lgbal Printing
Press, Sri Ganganagar, hundreds and thousands of posters and
| eafl ets containing grossly libellous and highly defamatory
i mput ati ons agai nst Rancthander Chowdhary- and - that t he
appel | ant hinself and through his workers and supporters got
them published by affixing themat conspicuous places in
every village of the constituency and freely [ distributed
them anong the electors. In one of the annexures the  nanes
of the distributor of the posters and |eaflets are given as
Sheopat Singh, the appellant, and his father, Hariram anong
ot hers. But there is no allegation that Hariram published
the statement believing it to be false or not believing it
to be true.

Under S. 82 of the Act a petitioner shall join as respondent
to his petition any other candi date agai nst whom al | egati ons
of any corrupt practice are nade in the petition. Under s.

85 of the Act, "if the provisions of...... S. 82 have not
been conplied with, the Election Conm ssion shall dismss
the petition”. Assuming that Hariramwas a candidate within

the neaning of s. 82 of the Act, the question is whether
al | egations of any corrupt practice were nade against himin
the petition. The only allegation nmade was that the
appel l ant got published through himand others the said
statenment; but there was no allegation that Hariram believed
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the statenent to be false or did not believe it to be true.
In the absence of any such avernment, it cannot be held that
there was any all egation of any corrupt practice within the
meaning of S. 8 2 (b) of the Act against Hariram In that
event, as there was no allegation of a corrupt practice
against Hariram the penal provisions of s. 85 are not
attracted. In this context a novel argunent has been
advanced before us. Publication with guilty know edge under
s. 123 ( 4) of the Act, the argunment proceeds, is a
conposite act and it involves two elenents, nanely, (i) the
statement of fact, and (ii) its publication; and, therefore,

all persons who take part in one or other of the said
elements will be guilty of the corrupt practice, even though
sone of them have and others do not have the guilty
know edge. If this _argunment be accepted, not only the

person who makes a false statement of fact and gets it
publ i shed through his servant, but his innocent servant who
nmechanically obeys the order of his master would be qguilty

of a corrupt  practice. This contention is obvi ousl y
unt enabl e.
185

Under s. 123 (4) of the Act nmens rea is a necessary
ingredient of the corrupt practice and the person who
publishes a statement, whether he is the author of it or
not, does not comit a corrupt practice, unless he has the
requi site know edge.” The sub-section does not accept the
doctrine of constructive know edge. The H gh Court has
correctly held that the petitionwas not liable to be
di smssed on the ground that Hariramwas not' 'included as
respondent .

In the result, the appeal fails and is dism ssed with costs.
Appeal dism ssed
186




