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PETI TI ONER
VI SHMANATH

Vs.

RESPONDENT:
THE STATE OF UTTAR PRADESH

DATE OF JUDGVENT:
03/ 09/ 1959

BENCH

WANCHOO, K. N.
BENCH

WANCHOO, K. N.

| MAM SYED JAFFER

ClI TATI ON
1960 AIR' 67 1960 SCR (1) 646

ACT:

Criminal Trial-Right of Private defence-Wen extends to
causi ng deat h- Whet'her nere abduction which is not Punishable
gives right 'of private defence to cause death of abductor--
Husband trying to take away wife forcibly fromher father’s

house-Wfe's brother stabbing husband and killing
protected by right of private defence-Indian Pena
1860 ( XLV of 1860), ss. 97, 99 and 100.

HEADNOTE

The relations between one G and his wife were strained and
she went to live with her father B and her brother 'V, the
appel | ant . G wth three others, went to the quarter of B
and he went inside and cane out dragging his reluctant wife
behind him She caught hold of the door and G started
pulling her. At this the appellant shouted to ~his /father
that G was adamant and thereupon B replied that he shoul d be
beaten. The appellant took out a knife fromhis pocket and
stabbed G once. The knife penetrated the heart of G and he
died. B and the appellant were
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tried for the murder of G B was acquitted and the appel | ant
was convicted under S. 304 Part Il Indian Penal Code and
sent enced to three years rigorous inprisonnment. The

appel l ant contended that he had acted in the right of
private defence of person under s. 100 fifthly Indian~ Pena
Code, which extended to the causing of death as G had
assaulted his wife with the intention of abducting her. The
respondent wurged that s. 100 fifthly applied only when the
abduction was of such a nature as was puni shabl e under the
Penal Code.

Hel d, that the appellant had the right of private defence of
the body of his sister which extended to the causing of
death of G The extended right under s. 100 arose when there
was the offence of assault of one of the types nmentioned in
the six clauses of that section. It was not necessary that
the intention wth which the assault was commtted nust
al ways bean offence itself. The word " abduction " used. in
the fifth clause of s. 100 neant nothing nore than what was
defined as " abduction ins. 362, and it was not
necessary, to get the protection of this clause, that the
abduction nmust be of a type punishabl e under the Penal Code.

himlf
Code,
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Further, the appellant had not inflicted nore harmthan was
necessary and was not guilty of any offence.

Emperor v. Ram Saiya, |.L.R 1948 All. i65, overruled.

jagat Singh v. King-Enmperor, A l.R 1923 Lah. 155, Daroga
Lohar v. Enperor, A l.R 1930 Pat. 347, Sakha v. The State,
I.L.R 1950 Nag. 508 and Dayaram Laxman v. State, A 1.R 1953
Madhya Bharat 52, referred to.

JUDGVENT:
CRI M NAL APPELLATE JURI SDI CTI ON: Crimnal Appeal No. 32 of
1958.
Appeal by special leave fromthe judgnent and order dated
April 25, 1957, of the Allahabad High Court in Crimna
Appeal No. 992 of 1954, arising out of the judgment and
order dated January 25, 1954, of the Additional Sessions
Judge, Gorakhpur in Sessions Trial No. 71 of 1953.
S. P.-Sinha and S. D. Sekhri, for the appellant.
G C. Mthur and C. P. Lal (for G N D kshit), for the
respondent .
1959. Septenber 3. The Judgnent of the Court was delivered
by
WANCHOO J.-This i's an appeal by special |eave against the
judgrment of the Allahabad High Court in a crimnal nmatter.
The facts of the case, as found by the H gh Court, are no
| onger in dispute and the
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guestion that is raised in this appeal 1is whether the
appel l ant had exceeded the right of private defence of
per son. The relevant facts for our purposes are these.

Copal deceased was narried to the sister of the appellant.
The appel l ant and his father Badri were living in a railway
quarter at Gorakhpur. Gopal’s sister was married to one

Banarsi, who was also livingin another railway quarter
near by. CGopal had been living for sonme time wth his
father-in-law. They did not, however, pull on well together
and Gopal shifted to the house of Banarsi. Badri persuaded

Copal to cone back to his house but the relations renained
strained and eventually Gopal shifted again to the quarter
of Banarsi about 15 days before the present occurrence which
took place on June 11, 1953, at about 10 p.m Gopal’s wfe

had continued to live with her father as she was unw lling
to go wth Gopal. Her father Badri and her brother
Vi shwanath appell ant sided with her-and refused to let her
go with Copal. Gopal al so suspected that ~she had /been

carrying on with one Mdti who used to visit Badri’s quarter.
Consequently, CGopal was keen to take away his wife, the nore
so as he had got a job in the local departnent sone nonths
before and wanted to | ead an i ndependent life. /On June 11

there was sonme quarrel between the appellant -and Gopal about
the girl; but nothing untoward happened then and the
appel l ant went back to his quarter and Gopal went away to
Bansari’'s quarter. GCopal asked Banarsi’'s sons to help him
in bringing back his wife. Banarsi also arrived and then
all four of themwent to Badri’'s quarter to bring back the
girl. On reaching the place, Banarsi and his two sons stood
outside while Gopal went in. In the neantine, Badri cane
out and was asked by Banarsi to let the girl go with her
husband. Badri was not agreeable to it and asked Banars

not tointerfere in other people's affairs. Wile Badri and
Banarsi were tal king, Gopal came out of the quarter dragging
his reluctant wife behind him The girl caught hold of the
door as she was being taken out and a tug-of-war followed
between her and Gopal. -The appellant was also there and
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shouted to his father
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that Gopal was adanant. Badri, thereupon replied that if
Copal was adamant he shoul d be beaten (tomaro). On this the
appel  ant took out a knife fromhis pocket and stabbed CGopa
once. The knife penetrated into the heart and Gopal fel
down sensel ess. Steps were taken to revive Gopal but
wi t hout success. Thereupon, Gopal was taken to the hospita
by Badri and the appellant and Banarsi and his sons and sone
others, but GCopal died by the tine they reached the
hospi tal .

On these facts the Sessions Judge was of opinion that Badr
who had nerely asked the appellant to beat Gopal could not
have realised that the appellant would take out a knife from
hi s pocket and stab Gopal. Badri was, therefore, acquitted
of abetnent. The Sessions Judge was further of opinion that
the appellant had the right of private defence of person,
and that this right extended even to the causing of death as
it arose on-account of an assault on his sister which was
with intent to abduct her. He was further of opinion that
nore harmthan the circunmstances of the case required was
not caused; and therefore the appellant was al so acquitted.
The State then appealed to the H gh Court against the
acquittal of both accused. The H gh Court upheld the
acquittal of Badri. The acquittal of - the appellant was
set aside on the ground that the case was not covered by the
fifth clause of s. 100 and the right of -private defence of
person in this case did not extend to the voluntary causing
of death to the assailant and therefore it was exceeded.
The High Court relied on-an earlier decision of its own in
Enperor v. Ram Saiya (1). The -appellant. was therefore
convicted wunder s. 304, Part 11, of the Penal code and
sentenced to three years’ rigorous inprisonnent. He applied
for a certificate to enable himto appeal to this Court but
this was refused. Thereupon he applied to this Court for
speci al | eave which was granted; and that is how the matter
has conme up before us.

The main question therefore that falls for consideration in
this appeal is whether the decision in Ram

(1) I.L.R 1948 All. 165.
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Saiya’s case (1) is correct. It appears that four other
high Courts have taken a view which is different on that
taken in Ram Saiya's case (1-), namely Jagat singh v. King
Enperor (2) Daroga Lokar v. Enperor-Lohar v. The State (4)
and Dayaram Laxman v. State 'here is, however, no discussion
of the point in these our cases and we need not refer to
themfurther. the view taken in Ram Saiya's case (1) is that
the lord " abducting " used in the fifth clause of s. 100 of
the Penal Code refers to such abducting as is’' an offence
under that Code and not nerely to the act of abduction as
defined in s. 362 thereof. Mere abduction is not an offence
and, therefore, cannot give rise of any right of private
defence and the extended right of private defence given by
s. 100 only arises if the offence which occasions the
exercise of the right is of the O the kinds nentioned in s.

100.
Section 97 gives the right of private defence of person
agai nst any offence affecting the human body. Section 99

lays down that the right of private defence a no case
extends to the inflicting of nore harmthan it is necessary
to inflict for the purpose of defence. Section 100 with
whi ch we are concerned is in these termns:-

" The right of private defence of the body extends, under
the restrictions nmentioned in the |ast preceding section, to
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the voluntary causing of death or of any other harmto the
assailant, if the offence which occasions the exercise of
the right be of any of the descriptions her ei naft er
enuner at ed, nanel y-

" First-Such an assault as my reasonably cause t he
apprehensi on that death will otherw se be the consequence of
such assaul t;

Secondl y-Such an assault as may reasonably cause t he
apprehension that grievous hurt wll otherwise be the
consequence of such assault;

Thirdly-An assault with the intention of committing rape

(1) I.L.R 1948 Al|. 165. (3) Al. R 1930 Pat. 347 (2).
(2) AI.R 1923 Lab., 155 (1). (4) 1 L.R 1950 Nag 508.

(5) A 1l. R 1953 Madhya Bharat 182.
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Fourt hl y- An assault ~with the intention of gratifying
unnatural |ust;

Fifthly-An assault wth the intention of kidnapping or
abduct i'ng;

Si'xthl y- An assault with the intention of wrongful |y
confining a person under circunstances which may reasonably
cause him to apprehend that he will be wunable to have
recourse to the public authorities for his rel ease.”

The right of private defence of person only arises if there
is an of fence affecting the human body. O fences affecting
the human body are to be found in Ch.. XVI froms. 299 to s.
377 of the Penal Code and include offences in the nature of
use of criminal force and assault. Abduction is also in Ch.
XVl and is defined in-'s.” 362. Abduction takes place
whenever a person by force conpels or by any deceitful means
i nduces another person-to go fromany place. But abduction
pure and sinple is not an offence under the Penal Code.
Only abduction wth certainintent is punishable as an

of f ence. If the intentionis that the person abducted may
be murdered or so disposed of as to be put in danger of
being nurdered, s. 364 applies. |If the intention is to
cause secret and wongful ‘confinenent, s. 365 applies. | f

the abducted person is a wonman and the intention is that she
may be conpelled or is likely to be conpelled'to marry. any
person against her wll or may be forced or seduced to
illicit intercourse or is likely to be so forced or seduced,
s. 366 applies. If the intention is to cause grievous- hurt
or so dispose of the person abducted as to put himin danger
of being subjected to grievous hurt, or slavery or the
unnatural lust of any person, s. ~367 —applies. If the
abducted person is a child under the age of" ten and the
intention is to take dishonestly any novable property  from

its person, s. 369 applies. It is said that wunless an
of fence under one of these sections is likely to be
comm tted, the fifth clause of s. 100 can have no
application. On a plain reading, however, “of that clause

there does not seemto be any reason for holding that the

word " abducting " used there means anything nore than what
is defined as " abduction " in s. 362.
652

It is true that the right of private defence of person
arises only if an -offence against the human body is
conmitted. Section 100 gives an extended right of private
defence of person in cases where. the offence whi ch
occasions the exercise of the right is of any of the
descriptions enunerated therein. Each of the six clauses of
s. 100 tal ks of an assault and assault is an offence agai nst
the human body; (see s. 352). So before the extended right
under s. 100 arises there has to be the offence of assault
and this assault has to be of one of the six types nentioned
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in the six clauses of the section. The viewin Ram Saiya's
case (1) seens to overlook that in each of the six clauses
enunerated in s. 100, there is an offence against the human
body, nanely, assault. So the right of private defence
ari ses against that offence, and what s. 100 lays down is
that if the assault is of an aggravated nature, as enunerat -
ed in that section, the right of private defence extends
even to the causing of death. The fact that when describing
the nature of the assault sonme of the clauses in s. 100 use
words which are themselves offences, as for exanple, "
grievous hurt ", " rape ", " kidnapping ", " wongfully
confining ", does not nmean that the intention with which the
assault is commtted nust always be an offence in itself.
In some other clauses, the words used to indicate the
intention do not thenmselves anount to an of fence under the
Penal Code. For exanple, the first clause says that the
assaul t nmust be such as my reasonably cause t he
apprehension of death. Now death is not an offence anywhere
in/ the Penal Code. Therefore, when the word " abducting "
is used inthe fifth clause, that word by itself reed not be
an-offence in order-that clause may be taken advantage of by
or on behalf of a person who is assaulted with intent to
abduct . Al that the clause requires is that there should
be an assault which is an offence agai nst the human body and
that assault should be with the intention of abducting, and
whenever these elenents are present the clause wll be
appl i cabl e.

Further the 'definition of abducti on isin tw parts,
namely, (i) abduction where a person is conpelled,

(1) I.L.R 1948 All. 165.
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by force to go fromany place and (ii) abduction where a
person is induced by any deceitful nmeans to go from any
pl ace. Now the fifth clause of 's. 100 contenplates only
that kind of abduction inwhich force is used and where the
assault is wth the intention of abducting, the right of
private defence that arises by reason of such assault
extends even up to the causing of death. It would in our
opi nion be not right to expect froma person who is being
abducted by force to pause and consi der whet her the abductor
has further intention as provided in one of the sections of
the Penal Code quoted above, before he takes steps to defend
hinsel f, even to the extent of causing death of the person
abducti ng. The framers of the Code knew t hat abduction by
itself was not an offence unless there was some further
intention coupled with it. Even sointhe fifth clause of
s. 100 the word " abducting " has been used without any
further qualification to the effect that the abducting nust
be of the kind nentioned in s. 364 onwards. W are
therefore of opinion that the view taken in Ram Saiya's case
(1) is not correct and the fifth clause nmust be given | ful
ef fect according to its plain neaning. Therefore, when the
appel lant’s sister was being abducted, even though by her
husband, and there was an assault on her and she was~ being
conpelled by force to go away from her father’s place, the
appel lant would have the right of private defence of the
body of his sister against an assault with the intention of
abducting her by force and that right would extend to the
causi ng of deat h.

The next question is whether the appellant was wthin the
restrictions prescribed by s. 99. It was urged that the
right of private defence never extends to the inflicting of
nore harm than what is necessary for the purpose of
defending and that in this case the appellant inflicted nore
harm t han was necessary. W are of opinion that this is not
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so. The appellant gave only one blow with a knife which he
happened to have in his pocket. It is unfortunate that the
bl ow |anded right into the heart and therefore Gopal died.
But considering that the appellant had given

(1) I.L.R 1948 All. 165.

83
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only one below with an ordinary knife which, if it had been
a little this way or that, could not have been fatal, it

cannot be said that he inflicted nore harm than was
necessary for the purpose of defence. As has been pointed
out in Anjad Khan v. The State (1), " these things cannot be
weighed in too fine a set of scales or in golden scale"’

We, therefore, allow the appeal and hold that the appellant
had the right of private defence of person under the fifth
clause of s. 100-and did not cause nore harm than was
necessary and acquit him

Appeal al | owed.




