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ACT:

Probation of O fenders Act, 1958, ss. 611-Crimnal Law
Convi ction of accused by trial court before the coming into
force of the Act-Wether H gh Court can exercise powers con-
ferred on Court under s. 6.

HEADNOTE

The appellant, a resident of Palwal in @urgaon District,
conmitted house trespass and tried to outrage the nodesty of
a girl aged 7 years. By an order dated May 31, 1962, he was
convi cted by nagi strate and sent enced to ri-gorous
i mprisonnent. He was also ordered to pay fine. At the tinme
of his conviction, he was 16 years ol d.

The Probation of Ofenders Act, 1958 was extended to Gurgaon
on Septenber 1, 1962 and hence at the tinme of his conviction
the magi strate had no power or duty to nake any order / under
the Act. The appeal of the appellant was disnmissed by the
Addi ti onal Sessions Judge, Gurgaon by his order dated Sep-
tember 22, 1962. His revision petition was also dism ssed
by the Hi gh Court on Septenber 27, 1962. No ground was
taken either before the Additional Sessions Judge or High
Court that the provisions of the Probation of Ofenders Act,
1958 should be applied in the case. After the dismssal of
t he revi sion petition, appellant filed a crimna
m scel | aneous petition requesting the High Court to exercise
its powers under s. 11 of the Act and pass orders under ss.
3, 4 or 6 of the Act. The application was al so di sm ssed by
H gh Court. The appellant filed a petition in the Hgh
Court for the grant of a certificate of fitness to appeal to
this Court and one of the grounds taken was that Hi gh Court
shoul d have acted under s. 11 of the Act and passed orders
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under ss. 3, 4 or 6 of the Act. The certificate having been
refused by High Court, the appellant cane to this Court by
speci al | eave. Accepting the appeal

Held (Per Subba Rao and Das Gupta, JJ.): The order of the
Hi gh Court be set aside and Hi gh Court be directed to make
an order under s. 6 or if it so desires, remand the case to
the Sessions Court for doing so. It is true t hat
ordinarily, this court is reluctant to allow a party to
raise a point for the first time before it, but in this
case, both the Additional Sessions Judge and the Hi gh Court

ignored the mandatory provisions of the Act. It is true
that the appellant did not bring the provisions of the Act
to the notice of the Court till after the disposal of the

revision petition, but that does not absolve the court from
di scharging its duty under the Act.

The appel l ate court in appeal or the High Court on revision
can, in exercise of the powers conferred under s. 11 of the
Act, make an order under s. 6(1).

The Act is a milestone in the progress of the nodern |ibera

trend of reformin the field of penology. It is the result
of the recognition of the doctrine that the object of
criminal lawis nore to reformthe individual offender than
to punish him The Act distinguishes offenders below 21
years of age and those

677

above that age and offenders who are guilty of committing an
of fence punishable with death or inprisonnent for Iife and
those who are guilty of a | esser offence. Wile in the case
of offenders who are above the age of 21 vyears, absolute
di scretion is given to the court to release them after
adnonition or on probation of good conduct, in-the case of
of fenders bel ow the age of 21 years an injunction iis issued
to the court not to sentence themto inprisonnent unless it
is satisfied that having regard to the circunstances of the
case, including the nature of the offence and the character
of the offenders, it is not desirable to deal with them
under ss. 3 and 4 of the Act.

An order wunder s. 1 1 (1) of the Act can be nmade by any
court enpowered to try and sentence the offender to
i mprisonnent and al so by High Court or -any other court when
case comes before it on appeal or in-.revision. The sub-
section ex facie does not circunscribe the jurisdiction of
an appellate court to make an order under the Act only in a
case where the trial court could have made that order. The
phraseol ogy wused therein is wide enough to -enable the
appel l ate court or Hi gh Court, when the case cone  before,

it, to make such an order. It was purposely made
conprehensive as the Act was made to inplement a socia

reform As the Act does not change the quantum of/  the
sentence, but only introduces a provision to reform the
of fender, there is no reason why the |egislature should have
prohi bited the exerci se of such a power even if the case was
pendi ng against the accused at one stage or other in the
hi erarchy of tribunals.

The term"court” in s. 6(1) includes an appellate court  as
wel | as revisional court.

Per Raghubar Dayal, J. (dissenting)-Wen a person has been
found guilty for the first time of an offence to which the
provisions of ss. 3 and 4 of the Probation of O fenders Act,

1958 coul d apply, and such finding, be it of the trial court
or of the appellate court, is arrived at before the
application of the Act, the court of appeal or revision
cannot take action under s. 11(1) of the Act when the case
cones before it in appeal or revision

It is true that appellate courts have allowed parties to
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take advantage of a | aw enacted during the pendency of the
case, but this is done when parties can litigate further in
vi ew of the changed law and is done to save multiplicity of
proceedi ngs. Such a ground is not available in the present
case.

Ranji Mssar v. State of Bihar, [1963] Supp. 2 S.C.R 745,
referred to.

JUDGVENT:
CRI'M NAL APPELLATE JURI SDI CTION: Crim nal Appeal No. 190 of
1962. Appeal by special |eave fromthe judgnent and order

dated Septenber 27, 1962 of the Punjab H gh Court in
Crimnal Revision No. 1172 of 1962.

Nanak Chand, for the appellant.

Gopal Singh, RN~ Sachthey and R H  Dhebar, for t he
r espondent..

April 10, '1964. The Judgnent of Subba Rao and Das Gupta JJ.
was delivered by Subba Rao J.” Raghubar Dayal, J. delivered
a di ssenting Opi ni on.

678

SUBBA RAO, J.-This ~appeal by special |eave raises the
guestion of jurisdiction of an appellate court to exercise
its power under s.6 of the Probation of Offenders Act, 1958
(Act, No. 20 of 1958), hereinafter called the Act, in
respect of an accused who was convicted by the trial court
bef ore the Act

The facts are not now.in dispute. The appellant, a resident
of Palwal in Gurgaon District, conmtted house trespass and
tried to outrage the nodesty of a girl aged 7 years. He was
sent up for trial before the Magistrate,  First. d ass,
Pal wal . The said Magistrate, on May 31, 1962, convicted him
under ss. 451 and 354 of the Indian Penal” Code and sent enced
him to six months’ rigorous inprisonment under each count
and directed that the sentences should run concurrently. He
further inposed a fine of Rs. 200/- on the appellant under
s. 451 of the Indian Penal Code and ordered that, in default
of payment of fine, he should undergo rigorous inprisonnent
for two nonths. The appellant was 16 years old at the tine
of his conviction. The Act was extended to Gurgaon District
on Septenber 1, 1962 and, therefore, at the time the
appel l ant was convicted by the Magistrate, the Magistrate
had no power or duty to make any order under the Act. The
appel l ant preferred an appeal against his- conviction and
sentences to the Additional Sessions Judge, Gurgaon, who by
hi s judgnent dated Septenber 22, 1962, disnissed the appeal
Though by the time the Additional Sessions Judge di sposed of
the appeal the said Act had cone into force, neither’ the
appel l ant relied upon the provisions of the Act nor did the
| earned Additional Sessions Judge exercised his power there-
under . The revision filed in the Hgh Court by the
Appel | ant was di sm ssed on Septenber 27, 1962. The revision
petition was dismssed in |imne, but no ground was taken in
the revision petition that the Additional Sessions Judge
shoul d have acted under s.6 of the Act. After the revision
petition was disposed of, it appears that the appellant
filed Crimnal Mscellaneous Petition No. 793 of 1962
requesting the H gh Court to exercise its jurisdiction under
s. 1 of the Act and to pass orders under ss. 3, 4 or 6
t her eof . The said application was al so di sm ssed.
Unfortunately the said application is not on the record and
we are not in a position to know the exact scope of the
relief asked for in the application and the reasons for
which it was dismssed. The appellant filed a petition in
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the H gh Court under Art. 134(1) (c) of the Constitution for
a certificate of fitness to appeal to this Court. One of

the grounds for seeking such a certificate was that the Hi gh
Court should have acted under s. 11 of the Act and passed
orders wunder ss. 3, 4 or 6 thereof. That petition having
been dism ssed, the appellant has preferred the present
appeal to this Court by obtaining special |eave.
679
Learned counsel for the appellant contends that, having
regard to the adnmitted facts in the case, the H gh Court
should have acted under s. 11 of the Act and released the
appel l ant on probation of good conduct instead of sending
him to prison. On the other hand, |earned counsel for the
State argues that the Act is not retrospective in operation
and, therefore, it will not apply to the appellant, as he
was convicted before it came into force in Gurgaon District.
Further he contends that neither s. Il of the Act nor- s.6
thereof, on the basis of the express phraseology used
therein, can be invoked in the circunstances of the present
case. I'n any view, he says that the appellant, not having
raised this pleatill after the revision petition was dis-
posed of by the High Court, is precluded by his default to
raise this contentionat this very |late stage.
The Act is a mlestone in the progress of the nmodern |ibera
trend of reformin/thefield of penology. It is the result
of the recognition of the doctrine that  the object of
criminal lawis nore to reformthe individual offender than
to punish him Broadly stated,” the Act distinguishes
of fenders bel ow 21 years of age and those above that age,
and offenders who are guilty of having conmtted an offence
puni shabl e with death or inprisonnent for 1ife and those who
are guilty of a lesser offence. Wile in the case of
of fenders who are above the age of 21 vyears absolute
discretion is given to the court to release them after
adnoni tion or on probation of good conduct, subject to the
conditions laid down in the appropriate provisions  of the
Act, in the case of offenders below the age of 21 years an
injunction is issued to the court not to sentence’ them to
i mprisonnment wunless it is satisfied that. having regard to
the circumstances of the case, including the nature of the
offence and the character of the offenders. it 1is not
desirable to deal with themunder ss, 3 and 4 of the Act.
Wth this short background we shall now read the relevant
provi sions of the Act.
Section 6.(1) Wen any person under twenty-one
years of age is found gquilty of havi ng
conmitted an of f ence puni shabl e with
i mprisonnment (but not with inprisonnent. for
life), the Court by which the person is  found
guilty shall not sentence himto inprisonnent
unless it is satisfied that, having regard to
the circunstances of the case including the
nature of the offence and the character of the
of fender, it would not be desirable to deal
with himtinder section 3 or section 4, and if
the Court passes any sentence of inprisonnent
on the offender, it shall record its reasons
for doing so.
680
(2) For the purpose of satisfying itself
whether it would not be desirable to dea
under section 3 or section 4 with an offender
referred to in sub-section (1) the Court shal
call for a report fromthe probation officer
and consider the report, if any, and any other
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information available to it relating to the
character and physical and nmental condition of
t he of fender.

Secti on 11. (1) Notwi thstandi ng anyt hi ng
contained in the Code or any other law, an
order under this Act may be made by any Court
enpowered to try and sentence the offender to
i mprisonnent and al so by the Hi gh Court or

any other Court when the case cones before it
on appeal or in revision

(2) Notwi t hst andi ng anything contained in
the Code, where an order under section 3 or
section 4 is made by any Court trying the
of fender (other than a Hi gh Court), an appea

shall lie to the Court to which appeals
ordinarily Ilie from the sentences of the
former Court.

(3) In any case where any person under

twenty-one vyears of age is found guilty of
having conmmtted an of fence and the Court by
which he is found guilty declines to deal with
him under section 3 or section 4, and passed
agai nst “hi m any sentence of inprisonment wth
or wthout fine fromwhich no appeal lies or
is preferred, then, notw thstandi ng- any thing
contained in the Code or any other law, the
Court to which appeals ordinarily lie fromthe
sentences of the former Court may, either of
its own notion or on-an application nade to it
by the convicted  person or- the probation
officer, —call for and examine the record of
the case and pass such order thereon as it

thinks fit.

(4)
The first question is whether the H gh Court, acting ' under
s. 1l of the Act, can exercise the power conferred on a
court under s.6 of the Act. It is said that t he

jurisdiction of the High Court under s. 11(3) of the Act is
confined only to a case that has been brought toits file by
appeal or revision and, therefore, it can only exercise such
jurisdiction as the trial court had, and in the present case
the trial court could not have nade any order under s.6 of
the Act, as at the time it nade the order the Act had not
been extended to Gurgaon District. On this assunption, the
argunent proceeds, the Act should not be given retrospective

operation, as, if so given, it would affect the crimina
liability of a person for an act commtted by hi mbefore the
Act came into operation. |In support of this contention a

nunber of decisions bearing on the question of retroactivity
of a

681

statute in the context of vested rights have been cited.
Every law that takes away or inpairs a vested right is
retrospective. Every ex post facto law is necessarily
retrospective. Under Art. St 20 of the Constitution, no
person shall be convicted of any offence except for
violation of alawin force at the tine of the conmi ssion of
the act charged as an of fence, nor be subjected to a penalty
greater than that which might have been inflicted under the
law in force at the tine of the comm ssion of the offence.
But an ex post facto law which only nollifies the rigour of
a crimnal |aw does not fall within the said prohibition

If a particular |aw nmakes a provision to that effect, though
retrospective in operation, it will be valid. The question
whet her such a, lawis retrospective and if so, to what
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extent depends, wupon the interpretation of a particular
statute, having regard to the well settled rules of
construction. "Maxwell On Interpretation of Statutes", 11lth
edition, at pp. 274-275, sumarizes the relevant rule of
construction thus: -
"The tendency of nodern decision, upon the
whole, is to narrow materially the difference
bet ween what is called a strict and a
beneficial construction. Al statutes are now
construed with a nore attentive regard to the
| anguage, and crimnal statutes with a nore
rational regard to the aimand intention of
the | egi sllature, than fornerly. It is
unquestionably right that the di stinction
should not be altogether erased from the
judicial mnd,  for it is required by the
spirit of our free institutions that the

i nterpretation of all statutes should be
favourable to personal liberty, and this
t endency is still ~evinced in a certain

reluctance to supply the defects of |anguage,
or to eke out the nmeaning of an obscure
passage by strained or doubtful influences.
The effect of the rule of strict construction
m ght al nost be sunmed up inthe remark that,
were an equivocal word or anmbi guous sentence
| eaves a reasonabl e doubt of its meani ng which
the 'canons of interpretation fail to solve,
the benefit of the doubt should be given to
the subject and against the |egislature which
has failed to explain itself. But it vyields
to the paranount rule that every statute is to
be expounded according to its expressed or
mani fest intention and that all cases wthin
the mschiefs aimed at are, if the |anguage
permits, to be held to fall wthin its
remedi al influence."
Let us now proceed to consider the question raised in the
present case. This is not a case where an act, ~ which was
not an offence before the Act, is nmade an of fence under the
Act; nor
682
is this a case where under the Act a puni shrment higher than
that obtaining for an offence before the Act is inposed.
This is an instance where neither the ingredients of the
offence nor the limts of the sentence are disturbed, but a
provision is nmade to help the reformation of an accused

through the agency of the court. Even so the statute
affects an offence commtted before it was extended to the
area 1in question. It is, therefore, a post facto 1law and
has retrospective operation. In considering the “scope of

such a provision we rmust adopt the rule of beneficia
construction as enunciated by the nodern trend of judicia
opinion wthout doing violence to the provisions of the
rel evant section. Section 11(3) of the Act, on the basis of
whi ch the | earned counsel for the State advances nost of his
argunents, has no relevance to the present appeal: the said
subsection applies only to a case where no appeal lies or is
preferred against the order of a court declining to dea
with an accused under s.3 or s.4 of the Act, and in the
i nstant case an appeal lay to the Sessions Judge and i ndeed
an appeal was preferred fromthe order of the Magistrate.
The provision that directly applies to the present case is
s. 11 (1) of the Act, where under an order under the Act
may be rmade any Court enpowered to try and sentence the
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of fender to inprisonnent and al so by the Hi gh Court or any
other court when the case cones before it on appeal or in
revision. The sub-section ex facie does not circumscribe
the jurisdiction of an appellate court to nake an order
under the Act only in a case where the trial court could
have nade that order. The phraseol ogy used therein is wide
enough to enable the appellate court or the H gh Court, when
the case cones before it, to make such an order. It was
purposely made conprehensive, as the Act was nade to im
plement a social reform As the Act does not change the
guantum of the sentence, but only introduces a provision to
reformthe of fender, there is no reason why the Legislature
shoul d have prohi bited the exercise of such a power, even if
the case was pending against the accused at one stage or

other in the hierarchy of tribunals. |If the provisions of
s. 6(1) of the Act were read along with s. 11, we would
reach the same result-: VWen s. 11 (1) says that an

appel l ate court- or a revisional court can make an order
under the Act, it means that it can nake an order al so under
s.6(1) of the Act. If so, "court" in s.6(1) will include an
appel late court as well as a revisional court. If an
appel | ate court or a revisional court finds a person guilty,
under that section it shall not sentence himto inprisonment
unless the conditions laid down in that section are
satisfied. Can it be said that the expression "the court by
which the person is found guilty" does not include the
appel | ate or revisional court? Wen an appellate court or a
revi sional court confirns a conviction nade by a trial court
or sets aside anacquittal nade by it and convicts the
accused, in either case it

683

finds the accused guilty, for without finding the  accused
guilty it cannot either confirmthe conviction or set aside
the order of acquittal and convict him ~ If the contention
advanced by | earned counsel for the State, nanely, that the
Act wll apply only to convictions nade by the trial court
after the Act cane into force, be accepted, it would lead to
several anonmalies; it would nmean that the Act would apply to
a conviction made by a trial court after the Act  cane into
force, but would not apply to an accused, though his appea
was pending after the Act came into force; it would apply to
the accused if the appellate court set aside the conviction
and sent back the case to the trial court for~ fresh
di sposal, but would not, if the appellate court itself
convicted him On the other hand if the expression “found
guilty" was given the natural neaning, it would take in the
finding of guilty nmade by any court in a pending crimna
proceeding in the hierarchy of tribunals after the Act cane
into force. This view gets support fromthe judgnment of
this Court in Ranji Mssar v. State of Bihar(l). The /facts
of that case relevant to the present case were as follows:
The Assistant Sessions Judge, Arrah, convicted one Basist
under s. 307 and s. 326 of the Indian Penal Code. As the
of fences wunder the said sections were punishable wth
i mprisonnent for life, the provisions of the Probation  of
O fenders Act, 1958, were not applicable to Basist and,
therefore, the Assistant Sessions Judge sentenced him to
undergo rigorous inprisonnent for 6 years under s. 307 of
the I ndian Penal Code and for 4 years rigorous inprisonnent
under s. 326 of the said Code and ordered the sentences to
run concurrently. But the H gh Court on appeal found Basi st
guilty of an offence under s.324 of the Indian Penal Code.
It was contended that the Hi gh Court could not nake an order
under s.6(1) of the Probation of Ofenders Act, 1958, on the
ground that s. 11 of the Act did not confer such a power on
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the High Court. Dealing with this argunent, this Court

observed: -
“I't is however possible that the words in s.
11(1) "pass an order under the Act" are not to
be construed so strictly and literally, but to
be understood to nmean "to exercise the powers
or jurisdiction conferred by the Act." This
wi de interpretation mght perhaps be justified
by the scope and object of this section
Secti on 11 is to apply "notw t hst andi ng
anything in the Code or any other law' to al
courts enpowered to sentence offenders to
i mprisonnment. To read a beneficial provision
of this universal type in a restricted sense
so as to confine the power of these courts to
t he exercise of the
[1963] Supp. 2 S.C R 745, 755.

684

powers under ss. 3 and 4 alone would not, in
our opi ni on, be in accord with sound
principles of statutory interpretation. We
are therefore inclined to hold that the Courts
mentioned in  s. Il be they trial courts or
exer ci'si ng appel | ate or revi si ona

jurisdiction are thereby enpowered to exercise
the jurisdiction conferred on Courts not only
under |ss. 3 and 4 and the consequentia
provisions but also under s.6."
VWen it was contended that the word "may" in s. . 11 of the
Act enmpowers the appellate court or the “Hgh Court to
exercise the power at its option and the words  "any order
under the Act" enmpower it to nmake an order without reference
to the standards laid down in the Act, this Court 'rejected
both the contentions. It held that the expression "may" has
conmpul sory force and that the power conferred on the ap-
pel |l ate court was of the same nature and characteristic and
subject to the same criteria and limtations as those
,conferred on courts under ss. 3.and 4 of the Act. Thi s
deci sion | ays down three propositions, nanely, (i) an appel -
late court or a revisional court can nmake an  order under
s.6(1) of +the Act in exercise of its power wunder s.11(1)
thereof; (ii) it can make such an order for the first tine
even though the trial court could not have nade such an
order, having regard to the finding given by it; and (iii)
in maki ng such an order it is subject to the conditions laid
down in ss. 3, 4 and 6 of the Act. The only distinguishing
feature between the present case and the said decision is
that in the present case the trial court did not make the
order as the Act was not extended to the area wthin its
jurisdiction and in the said decision the trial court did
not make the order as it could not, on its finding that the
accused was guilty of an of fence Dunishable with inprison-
ment for life. But what is inportant is that this Court
held that the Hi gh Court for the first tine could make such
an order under s. 11 of the Act, as such a power was
expressly conferred on it by s. 11 of the Act. W,
therefore, hold that the appellate court in appeal or the
Hgh Court in revision can, in exercise of the power
conferred under s. 11 of the Act, make an order under s.
6(1) thereof, as the appellate court and the H gh Court,
agreeing wth the Magistrate, found the accused guilty of
the of fences for which he was charged.
The next question is whether this Court can exercise the
same power under s. 11(1) of the Act. This Court in
di sposing of an appeal against an order of the Hi gh Court
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woul d be deciding what the Hi gh Court should have held in
the revision before it. This Court’s power would also be
confined to the scope of the power exercisable by the High

Court. This Court, therefore, can either nmake an order
under s.6(1) of the Act or
685

,direct the Hi gh Court to do so. But whether this Court
directly makes an order under s.6(1) or directs the High
Court to do :so, it is bound to conply with the provisions
of s.6 of the Act. A court cannot inpose a sentence of
i mprisonnent on a person under 21 years of age found qguilty
of having conmitted ,an of fence punishable with inprisonnent
(but not with inprisonnent for life) unless it is satisfied
that, having regard to the circunstances of the case
i ncluding the nature of ‘the offence and the character of the
offender, it would not be desirable to deal with him under
s.3 or s.4 of the Act. For The purpose of satisfying itself
in regard to the said action, under sub-s. (2) of s. 6 of
the Act the Court shall call for a report fromthe probation
officer ‘and consider the report, if any, and -any other
information available to it relating to the character and
physical and nental condition of the offender. After con-

sidering the said material the court shall satisfy itself
whether it is desirable to deal with the offender under s. 3
or s. 4 of the/Act. If it is not satisfied that the
of fender should be dealt with under either of the said two
sections, it can pass the sentence of inprisonment on the
of fender after recording the reasons for doing so. It is

suggested that the expression "if any" in sub-s.  (2) of s.6
indicates that it is open to the court to call for a report
or not; but the word "shall" nmakes it a mandatory . condition
and the expression "if any" can in the context only cover a
case where notw thstanding such requisition the Probation
O ficer for one reason or other, has not submitted a report.
Briefly stated the calling for a report fromthe Probation
Oficer is a condition precedent for the exercise of the
power under s.6(1) of the Act by the Court. W think that
in the circunstances of the case the best course is to
remand the matter to the High Court to nmake an order after
conplying with s. 6(1) of the Act.

lastly it is contended that we should not at this very late
stage of the proceeding, and especially in view of the
observations of the Additional Sessions Judge in sentencing
the accused, interfere with the order of the H gh Court.
Odinarily -this Court would be reluctant to allow a party
to raise a point for the first time before it. But in this
case both the Additional Sessions Judge and the Hi gh Court
ignored the mandatory provisions of the Act. It is true
that the accused did not bring the provisions of the Act to
the notice of the court till after the revision was disposed
of . But that does not absolve the court from discharging
its duty wunder the Act. The observations nade by the
Addi tional Sessions Judge in sentencing the accused were
made de hors the provisions of the Act. From these
observations it cannot be held that the |learned Additiona
Sessi ons Judge had satisfied hinself of the conditions laid
down in s.6(1) of the Act. That apart, as we have pointed
out, he could not have legally satisfied hinself of the
matters nmentioned in s.6(1) of the Act w thout conplying
with the conditions |aid down therein. W are satisfied
that, as the Act was recently extended to Gurgaon District,
its existence had escaped the attention of the Additiona
Sessions Judge as well. as of the High Court and, therefore,
it is afit case for our interference under Art. 136 of the
Constitution. W set aside the order of the High Court and
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direct it to make an order under s.6 of the Act, or, if it
so desires, to renand it to the Sessions Court for doing so.
W should also make it clear that we do not intend to
guestion the correctness of the finding of the courts in
regard to the guilt of the accused; indeed, the |earned
counsel for the appellant did not question the said finding.
that when a person has been found guilty for the first tine
of an offence to which the provisions of ss. 3 and 4 of the
Probation of Ofenders Act, 1958 (Act No. XX of 1958),
hereinafter called the Act, could apply, and such finding,
be it of the trial Court or of the appellate Court, is
arrived at before the application of the Act, the Court of
appeal or revision cannot take action under s. 11 (1) of the
Act when the case cones, before it in appeal or revision

In this case, the trial Court had convicted the appellant
prior to the application of the Act in that area and could
not take into consideration the provisions of that Act in
t he passing of the sentences on convicting the appellant.
The appel'l ant” was convicted by the trial Court on My 31
1962, ©prior to the application of the Act to that area,
The Act was applied on Septenber 1, 1962, by a Governnent
Noti fication, when the appellant’s appeal was pending in the
Court of the Sessions Judge. The appeal was dismissed on
Septenmber 22, 1962. The appellant did not draw the

attention of the Court to the provisions of the Act. The
Court did not consider them
The appellant went in revision to the Hgh Court. The

revision was disnissed on Septenber 27, 1962. The High
Court also did not refer to the provisions of the Act.

On September 28, 1962 the appellant filed a petition praying
that wunder ss. 3, 4 and 6 of the Act the petitioner be
rel eased or that he be dealt with under s. 562(2) of the
Code of Crimnal Procedure, hereinafter, called the Code.
That application was rejected. Neither-this petition nor
the order of’ rejection was nentioned in the petition for
special |leave to appeal. Referenceto these is found in the
petition filed in the Hi gh Court for |eave to appeal to this
Court under Art. 134(1)(c) of the Constitution dated Cctober
3, 1962, printed at

687

p. 25 of the appeal record and in the grounds -of appea

acconpanying it. The petition for special leave filed in
this Court sought |eave to appeal against the order and
j udgenent dated Septenber 27, 1962 in the mmin revision case
and not against the order rejecting the petition, Crinmina

M scel | aneous, No. 793 of 1962. It was not a  correct
statement in paragraph 9 of the special |eave petition, to
the effect that the petitioner filed an application under
Art. 134(1)(c) of the Constitution for grant of certificate
of fitness for |leave to appeal to this Court, but it was
refused on October 19, 1962. The ground, as recorded, prinma
facie showed that such an application was for leave to
appeal against the order in the Crimnal Revision, No. 1172
of 1962. In these circunstances, the special |eave granted
is liable to be revoked.

The appellate court sees that the order of the court bel ow
,on the material on record is correct or not and has to pass
a correct order on that material. |If the trial Court could
not have taken action under the provisions of the Act which
was riot in force at the time it found the accused guilty,
the appellate Court could not have taken action under those
provisions unless the Act specifically provided for those
provisions to be applicable to cases which had been decided
earlier, prior to its application. There is no such express
provision in the Act and | do not find any necessary
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inmplication fromthe provisions of the Act in that regard.

It is true that appellate Courts have allowed parties to
take advantage of a | aw enacted during the pendency of the
case, but this is done when parties can litigate further in
vi ew of the changed law and is done to save multiplicity of
proceedi ngs. Such a ground is not available in the present
case.

Odinarily, it takes a few years for a case decided by a
Magi strate who tries it inthe first instance, and the
passing of the final order by the High Court in revision

Odinarily, an appeal lies to the Sessions Judge from the
order of the Magistrate and a revision against the Sessions
Judge’s order to the High Court. The two proceedi ngs before
the Sessions Judge and the High Court do take tinme. The Act

is an all-India Act -and there would be a very large nunber
of persons convicted by ‘trial Courts prior to t he
enforcenent of the Act. It is too much to suppose that the

| egi sl ature intended that all the orders of the Magistrates
in such cases of conviction agai nst persons under 21 years

of age automatically becone illegal ‘and liable to correction
by the Courts of appeal and revision. Not only would they
be liable to be set aside, the setting aside of the

Magi strates’ orders about sentences would not have ended the
matters but would have led to further " proceedings to be
taken by the Magistrates or the appellate Courts for the
purpose of comng to a conclusion whether « action can be
taken in accordance with the provisions of ss. 3, 4 and 6 of
t he

Act. Al those nunerous cases would have to be reopened and
I  cannot believe that the |egislature woul d~ have intended
such a result and would not have expressed -itself very
clearly if it had really intended so.

Section 3 of the Act enpowers the Court to release certain
of fenders after adnonition and s. 4 enpowers the Court to
rel ease certain offenders on probation of good conduct. The
Court which is to take action under these sections is the
Court by which the person is found guilty of the offences in
the respective sections and in circunstances specified in
the respective sections. Such orders are nmade -instead of
sentencing the person found guilty to -any punishnent which
could be awarded to him It is clear that action under
these sections can be taken by the Court —which finds a
person guilty of the offence for the first tinme. A “person
may be found guilty of the respective offence by the tria
Court or by appellate Court if it alters his conviction for
an offence which did not fall under either of those sections
to one which falls under any of them or by the H gh Court
if it finds the accused person guilty on appeal against
acquittal. It is in these circunstances that it can be said
that the trial Court or the appellate Court or the Hgh
Court has found an accused guilty. A Court of —-revision
cannot convert a finding of acquittal into a finding of
conviction and therefore no such case can arise in which a
Court of revision for the first time finds an accused guilty
of an offence to which the provisions of ss. 3 and 4 of the
Act apply.

When an appel late Court confirms the conviction of a person
it is not the Court which finds himguilty but is the, Court
which confirns the finding of the trial Court about the
person being guilty on formi ng an opinion that the order of
the trial Court is correct. |If the expression 'the Court by
which the person is found guilty’ was to include the
appel late Court confirmng the conviction of a person for
the offence which fell under any of the two sections, it
woul d not have been necessary to clothe the appellate Court
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with a power to take action under these sections, as sub-s.

(1) of s. 11 does. This subsection reads:
"Notwi t hstanding anything contained in the
Code or any other |law, an order under this Act
may be made by any Court enpowered to try and
sentence the offender to inprisonment and al so
by the High Court or any other Court when the
case cones before it on appeal or in re-
vi sion."

It is clear fromthe | anguage of this sub-section that the

Court which is enpowered to order under the Act in the first

instance is the Court which is enmpowered to try and sentence

the of fender to inprisonnent, i.e., the original tria
689
Court. It is given the power to take action under the Act.

Orders under the Act can also be made by the H gh Court or
any other Court when the case cones before it on appeal or
in revision. The questionis as to in which case the High
Court |or ‘any ot her Court, can exercise its power. It can
exercise it, when the case in which the trial Court could
have exercised the power comes before it. This is to be
deduced from the wuse of the word 'also’ and from the
occasi on when the High Court or any other Court can make
such an order, it being when the case cones before it on
appeal or inrevision. It nust, therefore, be the case in
which the trial Court could take a certain action in which
the H gh Court or any other Court could also take action
only when it cane before it on appeal or in revision. | do
not consider it reasonable to construe the | anguage of sub-
s. (1) to mean that the H gh Court or any other Court could
take action in all cases of appeal or revision before it
irrespective of the fact whether the trial Court could have
made an order tinder the Act in those cases or not.

The schene of s. 11 seens to support this view sub | section
(1) mentions the Courts which can nmake orders under the Act.
Sub-section (2) provides an appeal where an order under s. 3
or s. 4is made by any Court in trying an offender. Thi s
neans that when a Court trying an offender convicts him and
takes action under s. 3 or s. 4, an appeal in that case wll
lie. O course no question of the appellate Court” taking
action wunder s. 3 or s. 4 arises in such appeals because
action has already been taken by the trial Court and the
appel late Court would only ook to the correctness of the
conviction and in case it finds action under s. 3 or s. 4 to
be wunjustified, nay even set aside that ~order and  pass
suitable sentence as provided in sub-s. (4). Sub-secti on
(2) mekes provision for an appeal and sub-s. (4) makes
provision for the appellate Court to consider the propriety
of any order nmde under ss. 3 or 4 of the Act. These
provisions in sub-s. (2) and sub-s. (4) exhaust the cases in
which orders wunder ss. 3 or 4 could be nade by “the High
Court or any other Court.

VWhile ss. 3 and 4 confer a discretionary power in the Court
to make an order under those sections in certain cir-
cunstances, sub-s. (1) of s. 6 nakes it incunbent on the
Court finding a person under 21 years of age quilty of
of fences punishable with inprisonnent not to sentence such
person convicted of such an offence to inprisonment unless
it is satisfied, having regard to the facts nentioned in the
sub-section that it would not be desirable to deal with him
under s. 3 or s. 4 and in that case it has to record its
reasons for sentencing himto inprisonment. Sub-section (2)
makes it incunbent on the Court to get a report from the
Probation O ficer and consider it in order to satisfy itself
whether it would not be desirable to deal under s. 3 or s.
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4. These provisions of s. 6 restrict

690

the discretion of the trial Court for taking action under s.
3 and s. 4 in regard to persons under 21 years of age and
constricted of all offences except offences punishable wth
i mprisonnment for life. A Court can, however, sentence such
a person to inprisonnent only after considering various
matters and finally satisfying itself that it would not be
desirable to make an order under s. 3 or s. 4 in regard to
that person.

A case to which the provisions of s. 6 apply is dealt wth

by sub-s. (3) of s. Il which provides that when a Court has
declined to deal with the person under s. 3 or s. 4 and has
passed a sentence of inprisonment and when no appeal lies or

none has been preferred fromthat order, the Court to which
appeals ordinarily lie fromthe sentence of the Court nay,
suo notu or on an-application made to it by the convicted
person or the Probation O ficer, call for and examne the
record of 'the case and pass such order thereon as it thinks
fit. O course, if the order is appeal able, the appellate
Court can-consider the matter in view of the power conferred
under sub-s. (1), which enables the appellate Court when the
case comes before it to make any order wunder the Act.
Action under sub-s. (3), it is clear, can be taken by the
appel late Court only in cases in which the trial Court has
declined to take action under s. 3 or s. 4, that is to say,
the trial Court, at the tine of conviction and sentencing a
person, had the power to nake an order under 's. 3 or s. 4
and had felt satisfied that suchan order was not desirable.
If it has no such power at the time and has passed a non-
appeal abl e order, or when the convicted person. ‘does not
appeal, action cannot be taken under sub-s. (3) because it
cannot be said with any propriety that the trial Court had
declined to take action under s. 3-or s. 4. This is a strong
indication of the fact that powers conferred on the High
Court or any Court of appeal or revision under s. Il are to
be exercised in the cases com ng before themin which the
trial Court itself could have made an order under the Act.
Ref erence mamy also be made to an incidental nmatter. An
order of adnonition under s. 3 puts an end of the case it
being the final order against the convicted person, subject
of course to the orders of the appellate Court in case the
convicted person appeals against his conviction. Thi-s
cannot be said with respect to an order under s. 4, an order
whi ch woul d direct that the convicted person be rel eased on
his entering into a bond to appear and receive sentence when
called wupon during such period, not exceeding 3 “years, as
the Court may direct and in the nmeantine to keep the peace
and be of good behaviour. The passing of the sentence
provided for the offence is put off and the convicted person
stands the risk of a proper sentence being passed  against
himin future in

691

certain circumstances. Section 9 provides in case of the
convict’'s failure to observe the conditions of the bond that
he and his sureties be sunmoned to Court which nay remand
the accused to custody or grant himbail and, if satisfied
that he had failed to observe any of the conditions of the
bond, forthwith to sentence himfor the original offence and
where the failure is for the first tinme to i npose upon hima
penalty not exceeding Rs. 50/- without prejudice to the
continuance in force of the bond. In case a convicted
person has not been able to observe the conditions of the
bond, he, in a way, stands to suffer |arger punishment than
what he would have got in the first instance in case in
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addition to the sentence which would be passed upon him he
had already, for a certain period, observed the conditions
of the bond and had also, in view of the provisions of s. 5
pai d conpensation to the victimof the offence and costs of
the proceedi ngs which are recovered as fine. The Code does
not provide for the payment of costs and provides for the
paynment of conpensation when ordered out of the fine inposed
on an accused; vide ss. 545 and 546A of the Code.

This Court considered certain provisions of the Act in Ranji
Mssar v. State of Bihar(1l) and held that the crucial date
for the application of the aforesaid sections viz., ss. 3, 4
and 6 of the Act to, the case of an accused whose conviction
by the trial Court of offences to which those sections do
not apply, was altered by the appellate Court to an offence
to which the provisions of those sections applied, would be
the (late of the decision of the trial Court in view of the
terns of the section on grounds of logic as well as on the
theory ~that the order passed by an appellate Court was the
correct order which the trial Court should have passed.
This tendsto support the view | have expressed above. It
may be nentioned that in‘that casethe trial Court could
make an order under s. 4 of the Act at the time it convicted
one Basist, who was then under 21 years of age, if it had
convicted himof the offence to which the provisions of s. 4

appl i ed. The High Court altered the conviction to such an
of fence but held that it was not conpetent to pass an order
under s. 6 of the Act. This Court held that it could. In

the instant case, the trial Court could not take any action
in accordance with the provisions of the Act for the sinmple
reason that the Act was not in force on the day it convicted
the appel |l ant.
| am therefore of opinion that the point for~ determnation
before us. that is, whether the appellate Court can nake an
order under the Act in cases in which the trial Court on the
date of conviction could not have made an order under the
Act did not arise for decision in that case. This question,
(1) [21963] Supp. 2 S.C.R 745.
692
is very different fromthe question whether an appellate
Court can make an order under the Act when it alters the
conviction of an appellant to an offence with respect to
which an order under the Act could have been nade by the
trial Court as arose in Ranji’'s Case(l).
| amtherefore of opinion that the H gh Court coul d not have
made an order under the Act in this case and that therefore
this appeal should fail. | would accordingly dismss it.
ORDER
In accordance with the opinion of the magjority, we set aside
the order of the High Court and direct it to nmake an - order
under s. 6 of the Probation of Ofenders Act, 1958, or, if
it so desires, to remand it to the Sessions Court for ' doing

So.
Appeal al | owed.

(1) [1963] Supp. 2 S.C.R 745.
693




