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ACT:

Conpany Law Resol ution of Board of Directors-interim
di vidend-If creates a debt enforceabl e against the conpany-
I ncome Tax-Payabl e on the dividend in the year in which it
was actually paid, credited, or distributed or deened to be
pai d- " Pai d"- Meani ng of-Indian Conpanies Act, 1913 (7 of
-1913), s. 17(2), Art. 95 Sch. I-Incone-tax Act, 1922 (11
of 1922), s. 16 (2).

HEADNOTE

The appellant held shares in a  conmpany the Board of
Directors of which by a resolution dated August 30, 1950
declared interim dividends. The appellant  received a
dividend -warrant dated Decenber 28, 1950 for a certain
amount being the interimdividend in respect of its share
hol dings in the conpany. The appellant’s year of accounting
had ended on Septenber 30, 1950. The revenue authorities
brought to tax the ampunt so received with other incone of
the appellant in the assessnent year 1952-53 after rejecting
the objection of the appellant that it represented -incone
for the assessnment year 1951-52. In a reference made / under
s. 66(1) of the Indian Income-tax Act, 1922, the High Court
agreed wth the Revenue authority that the dividend was in
view of Art. 95 of the First Schedule to Indian Conpanies
Act, 1913, liable to be included in the assessnent  year
1952-53.

Hel d: A declaration of dividend by a conpany in a genera
neeting gives rise to a debt.

In re Severn and Wle and Severn Bridge Railway Co. (1896) 1
Ch. 559, referred to.

But a nmere resolution of the Directors resolving to pay a
certain anmount as interimdividend does not create a debt
enf orceabl e agai nst the conpany for it is always open to the
Directors to rescind the resolution before paynent of the
di vi dend.

The Lagunas Nitrate Conpany (Ltd.) v. J. Henry Schroeder and
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Conpany, 17 Times Law Reports 625, referred to

Conmi ssioner of Incone-tax, Bonbay v. Laxnidas Mut r aj
Khatau, 16 |.T.R 248, distinguished.

(ii) The test applied by Chagla C. J. (in C.1.T., Bonbay v.
Laxmi das Milraj Khatau, 16 |I.T.R 248) that because the
,dividend beconmes due to the assessee who has the right to
deal with or dispose of the sane in any manner he likes, it
is taxable in the year in which it is declared cannot be
regarded as correct.

(iii) Dividend may he said to be paid within the nmeaning of
s. 16(2) of the Indian Incone-tax Act, 1922 when the conpany
di scharges its liability and nakes the anount thereof
uncondi tionally available to the menber entitled thereto.
Purshottandas Thakurdas v. C. |.T., Bonbay, 34 |.T.R 204,
referred to.

Il P(1)) 1 S.Cl- 17 (a)

580

(iv) The declaration of interimdividend capable of being
rescinded’ by the directors does not operate as a paynent
under s. '16(2) of the Incone-tax Act before the conpany has
parted "with ~the anount of dividend or discharged its
obl i gation by some other act.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 505 of 1963.
Appeal fromthe judgnent and order dated March 6, 1961 of
the Punjab High Court (Circuit Bench) at Delhi in I.T.R No.
16 of 1959.
S. K. Kapur and B. P. Mheshwari, for the appellant.
C. K. Daphtary, Attorney-Ceneral, K N Rajagopal’ Sastr
and R N. Sachthey, for the respondent.
April 1, 1964. The judgnent of the Court was delivered by.
SHAH, J.-The appellant which is a H ndu undivided famly was
the registered holder of 1,500 shares of Ms Govan Bros.
(Ranmpur) Ltd. in the year of account October 1, /1950 to
Septenber 30, 1951. Pursuant to a resolution passed by the
board of directors of Ms GCovan. Bros. (Ranpur) Ltd.-
herei nafter called ' Govan Bros.’'-at a neeting held on August
30, 1950, the appellant received a dividend warrant dated
Decenber 28, 1950 for Rs. 4,12,500/being interimdividend in
respect of its shareholding in Govan Bros. This anmount was
brought to tax with the other inconme of the appellant inthe
assessment year 1952-53 by the Revenue authorities. —after
rejecting the objection of the appellant that it represented
i ncome for the assessnment year 1951-52.
At the instance of the appellant the Appellate Tribunal drew
up a statenent of the case and referred the question set out
herei nbelow to the High Court of Punjab under s. 66(1) of
the Indian | nconme-tax Act:
"Whether on a true interpretation of ‘Article
95 of the First Schedule to the ['ndi an
Conpanies Act, 1913, the dividend of Rs.
4,12,500/- was liable to be included in the
assessnment year 1952-53."
The High Court recorded an answer to the question in the
affirmative. Against the order of the Hgh Court, this

appeal is preferred by the appellant with certificate
granted by the Hi gh Court.
Even though the question was franed a;-, if article 95 of

the First Schedule to the Indian Conmpanies Act, 1913, ap-
plies to Govan Bros, it is conmon ground that the conpany
581

was regi stered under the Conpanies Act of the former Rampur
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State, and it had adopted special Articles of Association in
supersession of Table A of the Conpanies Act. The relevant
articles of Govan Bros. dealing with declaration or paymnent
of final and interimdividends were articles 73 and 74. The
Hi gh Court therefore proceeded to deal with the question on
the footing that it was, by the question referred, called
upon to interpret article 74 of the Articles of Association
of Govan Bros. It is comon ground between the appellant
and the Revenue that the provisions of the Conpanies Act of
the fornmer Rampur State were in terns identical wth the
provi sions of the Indian Conpanies Act, 1913.

The appel |l ant contend that the directors of Govan Bros. had
in exercise of authority expressly conferred upon them by
article 74 declared dividend in their neeting dated August
30, 1950 and on such decl aration the dividend becane a debt
due to the appellant and under the Indian |Incone-tax Act it
became taxable in-the year of assessment 1951-52, for the
previous year of the appellant had ended on Septenber 30,
1951. The Commi ssioner of “Incone-tax says that the
directors of Govan Bros. had paid by warrant issued on
Decenmber 28, 1950 pursuant-to a resolution dated August 30,

1950, interim dividend and it was only on paynment the
di vi dend becane taxable under s. 16(2) of the Indian |ncomne-
tax Act. It is said by the Comm ssioner that dividend fina

or interim is taxable not in the year in which it is
declared but only in the year in which it is paid, credited
or distributed, or deemed to be  paid, credited or
di stributed, and that in any event a resolution by the Board
of Directors to pay interimdividend does not. create an
enforceable obligation, for it is always open to the
directors to rescind the resolution for paynent of - dividend
even if it is one in formdeclaring dividend.

The Indian Conpanies Act, 1913 contains no provision for
decl aration of dividend either interimor final: it does not
say as to who shall declare the dividend, nor does it say
that dividend may be declared in ageneral neeting of the
conpany. But s. 17(2) provides that the conmpany nay adopt

all or any of the regulations contained in Table A in the
First Schedule to the Conpanies Act as its articles of
association, and shall in any event be deemed to contain

regul ations identical with or to the same effect, anongst
others, as regulation 95 and regul ati on 97 contai ned in that
Tabl e. Regul ation 95 of Table A provides that the _conpany
in general neeting may decl are dividends, but no dividends

shall exeed the anpbunt recomended by the  directors, and
regulation 97 states that no dividends shall be paid
otherwise than out of profits of the year or ~any other
undi stributed profits. Regul ation 96, which (is not an
obligatory article, provides that the

582

directors may fromtinme to tinme pay to the nenbers such
interimdividends as appear to the directors to be justified
by the profits of the conpany. Govan Bros. had in ‘their
Articles of Association made the following provision wth
regard to dividends:
"Art. 73. The Conpany in general neeting nay
declare a dividend to be paid to the nenbers
according to their rights and interests in the
profits.
Art. 74. \Vhen in their opinion the profits of
the conpany permt, the directors nmay declare
an interimdividend.
Art. 77. No dividend shall be payable, except
out of the net profits arising from the
busi ness of the conpany, and no | ar ger
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di vi dends shal | be decl ared t han is
recomended by the directors.™
By Art. 80 it was provided that unless otherw se directed by
the conpany in general neeting any dividends nay be paid by
cheque or warrant sent through the post to the registered
address of the nenber entitled to the same. In Art. 74
relating to paynent of interimdividend. there was a slight
departure from the regulation under Table A of the First
Schedul e to the Conpanies Act. Wereas under regulation 96
Table A the directors are authorised to pay to the nenbers
interimdividends, by Art. 74 of the Articles of Association
of Govan Bros. the directors are authorised to declare
interimdividend. It may be noticed that under s. 17, adop-
tion of an article in formidentical with, or to the same
effect as regulation 96-of Table A is not nade obligatory.
The material part of s. 16(2) of the Incone-tax Act as it
stood before it was deleted by s. 7 of the Finance Act, 1959
with effect fromApril 1, 1960, read as foll ows:
"For ~the purposes of inclusionin the tota
i ncome of an assessee any dividend shall be
deemed to be incone of the previous year in
which it is paid, credited or distributed or
deened to have been paid, credited or
distributed to him
The clause in terns made dividend the incone of the year in
which it was paid, credited or distributed or was deened to

have been paid, credited or distributed. In the present
case dividend was paid to the appellant on Decenber 28,
1950. It is not the case of the appellant that the anount

was either credited in the books of account of Govan Bros.
to the appellant or was distributed or deenmed to have been
paid, credited or distributed to the appellant before the
close of the appellant’s year of account -ending Septenber
30, 1950. But M. Kapur contends that wunder the |[|aw
governi ng conpani es

583

on declaration, dividend interimor final becones due, and
it must be regarded for the purpose of the Incone-tax Act as
paid to the nenber on the date on which it is declared.
There is no doubt that a declaration of dividend by a
conpany in general neeting gives rise to a debt. "When a
conpany declares a dividend on its shares, —a debt inme-
diately becones payable to each shareholder in respect of
hi s dividend for which he can sue at |law, and the Statute of
[imtation i mediately begins to run": In re Severn and We
and Severn Bridge Railway Conpany(1l). But this rule applies
only in case of dividend declared by the conpany in genera

nmeeti ng. A final dividend in general may be sanctioned at
an annual neeting when the accounts are presented to the
nmenbers. But power to pay interim dividend is usually

vested, by the articles of association, in the directors.
For paying interimdividend a resolution of the conmpany is
not required: if the directors are authorised by the
articles of association they may pay such amobunt as they
think proper, having regard to their estimate of the profits

nade by the conmpany. Interimdividend is therefore paid
pursuant to the resolution of the directors on sone day
between the ordinary general neetings of the conpany. On

paynment, undoubtedly interimdividend becomes the property
of the shareholder. But a nmere resolution of the directors
resolving to pay a certain anmount as interimdividend does
not create a debt enforceabl e against the conpany, for it is
always open to the directors to rescind the resolution
before paynent of the dividend. In The Lagunas Nitrate
Conpany (Limted) v. J. Henry Schroeder and Conpany (2) the
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directors of a conpany passed a resolution declaring interim
di vidend payable on a future date, and requested the
conpany’s bankers to set apart, out of the noney of the
conpany in their hand, into a special account entitled
"interim Dividend Account", a sumsufficient to cover the
di vidend, pending the conpany’s instructions. But before
the date fixed for paynent, the directors resolved that
pending certain litigation to which the conpany was a party,
paynment of dividend be postponed. it was held by the Court
that the directors had the right even after resolving to pay
interim dividend to rescind the resolution and no

enforceabl e right arose in favour of the nenbers of the
conpany by the declaration of interimdividend.
In Hal sbury’s Laws of England, |1l Edn., Vol. 6 p. 402,

Art. 778, it has been stated:

"A directors’ declaration of an interimdividend may

be resci nded before paynent has been made."

(1) (1896) 1 Ch. 559.

(1)17 Times Law Reports 625

584

Therefore a declaration by a conpany in general neeting
gives rise to an enforceable obligation, but a resolution of
the Board of Directors resolving to pay interimdividend or
even resolving to declare interimdividend pursuant to the
authority conferred upon themby the articles of association
gives rise to no enforceabl e obligation against the conpany,
because the resolution is always capabl e of bei ng rescinded.
Therefore departurein the text of Art. 74 of the Articles
of Association of Govan Bros. fromthe statutory version
under Table A of the power in respect of interim dividend
which may be entrusted to the directors, nakes no rea
difference in the true character of the right arising in
favour of the nenbers of the conpany on execution of the
power . The directors by the Articles of Association are
entrusted with the administration of the affairs of a
conpany; it is open to themif so authorised to  declare
interim dividend. They nmay, but are not bound /'to, pay
interim dividend, even if the finances of the conpany
justify such paynment, even if the directors have resolved to
pay interimdividend, they may before paynment  rescind the
resol ution.

Counsel for the appellant does not rely upon any evi dence of
actual payment or upon any credit given to the appellant in
t he books of account of the conpany nor upon any
di stribution. Even the resolution of the directors of
August 30, 1950 is not on the record, and there is no
evidence that it was resolved to pay the dividend on any
date before it was actually paid, and the company had taken
any step to inplenment the resolution within the year of
account corresponding to the assessment year 1951-52. /There
is no statutory provision which gives rise to a fiction that
on decl aration of interimdividend, it should be deenend to
be paid, credited or distributed.

In support of the plea that interimdividend was taxable in
the vyear of assessnent 1951-52, the appellant relies upon
two facts only-the power vested in the directors to declare
interim dividend, and the passing of a resolution by the
directors relating to interimdividend on August 30, 1950
foll owed by the drawi ng of dividend warrants dated Decenber
28, 1950. But for reasons already stated a resolution of
the board of directors declaring interimdividend, until it
is inmplenmented by sone step taken by the company, creates no
enforceable right in the sharehol ders. The judgnment of the
Bonbay High Court in Comm ssioner of |Income-tax, Bonbay v.
Laxm das Mul raj Khatau(l) on which counsel for the appellant
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relies, does not assist himeither. In that case the
conpany declared a dividend out of its profits, and nmade it
payable a few days later. The dividend was paid on the

(1) 16 1. T.R 248.

585

date on which it was made payable by the resolution of the
conpany. The Income-tax O ficer treated the anpbunt received
by the nenber as dividend income for the assessnent year in
which it was actually received. The H gh Court of Bonbay in
a reference under s. 66 observed that a;-, soon as the divi-
dend was declared it becanme the inconme of the assessee which
income the assessee could deal with or dispose of in any
manner he |iked. Chagla C J., speaking for the Court enun-
ciated the |aw as fol |l ows:

"1t is i mpossible to gi ve a literal
construction-to the expression "paid" used in
thi s sub-section (sub-s. (2) of s. 16). If a

literal construction were to be given, then it
woul d-anmount to this that "until the dividend
warrant was actually cashed and the dividend
amount was actually realised it cannot be
stated that the dividend was paid to the
share-
hol der. * * * * *
I think~ the proper construction to give to
that word is when the dividend is declared
then a Iliability arises on the part of the
conpany. to make -t hat paynent to t he
sharehol der and with regard to the sharehol der
when the inconme represented by that dividend
accrues or-arises to him
The nere fact that the actual paynment of the
i ncone is deferred is i mmat eri al and
irrelevant."
But whet her dividend-interimor fixed-is income taxable in a
particul ar year of assessnment nmust be determined in the
light of s. 16(2) of the Indiian Income-tax Act. The
Legi sl ature had not nmade dividend incone taxable in the year
in which it becomes due: by express words of the statute, it
is taxable only in the year in which it is paid, credited or
di stri buted or is deened to be paid, credited or
di stri but ed. The Legi sl ature has made distinct provisions
relating to the year in which different heads of “incone
become taxable. Salary becones taxable by s. 7 when it is
allowed to the enpl oyee or beconmes due to him whether it is
actually paid to himor not. Interest on securities under
s. 8 is taxable when it is received by the assessee. Under
s. 9 tax on property becomes payable not on @ any actua
recei pt of incone fromthe property but on a purely nationa
conputation in the year of account of a bona fide annua
value of the property, subject to the adjustnents  provided
in that section. Profits and gains of business, profession
or vocation carried on by an assessee are conmputed in
accordance with the nethod of accounting regularly enployed
by the assessee, unless the Incone-tax O ficer being of the
opinion that profits or gains cannot properly be deduced
therefrom directs otherwise. Qher sources of incone-and
dividends are included in this residuary cl ass- becone
taxable in the year in which they
586
are received or accrue or arise or are deemed to be
received, accrued or arise, according to the nature of the
particul ar incone. The year in which a particular class of
incone be cones taxable nust therefore be deternined, in
the light of its true character, and subject to the specia
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provision, if any, applicable thereto. The Legislature has
enacted an express provision nmaking dividend i ncone taxable
in the year in which it is paid, credited or distributed or
is to be deenmed, so paid, credited or distributed. The test
applied by Chagla C. J., that because the dividend becones
due to the assessee who has the right to deal wth or
di spose of the sane in any manner he likes, it is taxable in
the year in which it is declared, cannot be regarded as
correct. The expression "paid" ins. 16(2) it is true does
not contenplate actual receipt of the dividend by the
menber. |In general, dividend may be said to be paid wthin
the nmeaning of s. 16(2) when the company discharges its
liability and nmakes the anpbunt of dividend wunconditionally
avai l able to the nenber entitled thereto. Chagla C. J., has
hi msel f in Purshotandas Thakurdas v. Comm ssioner of |ncome-
tax, Bonbay City’ (2) expressed a different view The
| earned Chief Justice in delivering the judgnent of the
court referred to Laxm das Miulraj Khatau's case (3) and
observed /'that” the principle of that case applied only to
those <cases where in facts the dividend was paid to the
sharehol der and not to cases where a contingent liability
was undertaken and no payment was nade. He observed:

"* * * . one thing is clear from the |anguage

used by the Legislature that it did not intend

to equate "paid' with "declared" in every
case. Therefore, it Jis open to us to
consi der, notwi thstanding the Khatau MIIs’
case, 'whether on the facts of this case, it

could be said that dividend has  been paid,
whi ch although it may have been declared may
never be  payable and in fact has 'not been
pai d. "
If the nere declaration of dividend in general neeting of
the conmpany 1is not to be regarded as paynment within the
meaning of s. 16(2), much less canit be said that a
resolution declaring interimdividend-which is capable of
bei ng rescinded by directors-operates as paynent before the
conpany has actually parted with the amount of dividend or
di scharged obligation by sonme other act. The H gh Court was
therefore right in recording an affirmati ve answer ~to the
guesti on propounded for the consideration of the Court.
The appeal fails and is dism ssed with costs.
Appeal dism ssed
(1) 34 1.T.R 204.
587




