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ACT:

I ncome Tax-Schene to effect a policy of insurance for the
purpose of ensuring “annuity to every enployee on his
attaining age of superannuation or ~on ‘happening of a
specified contingency Contributions to be- nade both by
enpl oyer and enpl oyee- Whet her anount paid by the enployer
towards prem um payabl e by enpl oyee taxable under s. 7(1)-
Meani ng of perquisite-Indian |Income-tax Act, 1922 (11 of
1922), s. 7(1).

HEADNOTE

The respondent is an enpl oyee of the English and Scottish
Joint Co-operative Wol esal e Society Ltd. incorporated in
Engl and. The Soci ety established a superannuation schene

for the benefit of the nale European nenbers of ~its staff
enpl oyed in India by means of deferred-annuities. Under the
terns of the schene, the trustee has to effect a policy of
i nsurance for the purpose of ensuring an annuity to every
menber of the ,Society on his attaining the age of
super annuati on or on the happening of a specific
conti ngency. The Society contributed ,one-third of the
prem um payabl e by each enpl oyee. During the year 1956-57,
the Society contributed Rs. 3333/- towards the premum
payabl e by the respondent, an enpl oyee of the Society. The
Income-tax O ficer included the said amount in the taxable
i ncomre of the respondent for the year 1956-57 under s. 7(1),
Expl anation 1, sub-cl. (v) of the Act. The appeals of the
respondent were dismssed both by the Appellate Assistant
Conmi ssioner of Income-tax and the Income-tax Appellate
" Tri bunal
The Tribunal referred to the High Court the following three
guestions of |aw -

(1) Whether the contribution paid by the

enpl oyer to the assessee under the terns of a

trust deed in respect of a contract for a

deferred annuity on the life of the assessee

is a perquisite as contenpl ated by

S. 7(1) of the Income-tax Act?

(2) Whether the said contributions wer e

allowed to, or due to the applicant by or from

the enployer in the accounting year?
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(3) Whet her the deferred annuity aforesaid

is annuity hit by s. 7(1) and para (v) of

Expl anation 1 thereto.
The High Court held that the enployer’s contribution under
the terns of the trust deed was not a perquisite as con-
tenplated by s. 7(1). The enployer’s contributions were not
allowed to or due to the enployee in the accounting year
The legislature not having used the word "deferred" wth
annuity in s. 7(1) and the statute being a taxing one, the
deferred annuity would not hit para (v) of Explanation 1 to
s. 7-(1) of the Act. Against the decision of H gh Court,

the appellant came to this Court by special | eave.
Di sm ssing the appeal

570

Hel d: The answers to the questions of |law as given by
the Hi gh Court were correct.  Unless a vested interest in
the sum accrues to an enployee, it is not taxable. In the

present case. no interest in the sum contributed by the
enpl oyer under the schene vested in the enployee, as it was
only a contingent interest dependi ng upon his reaching the
age of superannuation. it i's not a perquisite allowed to him
by the enpl oyer or an ampunt, due to himfromthe enployer
within the meaning of s. 7(1) of the Act. A perquisite is
only that anount of money which is allowed to the enployee
by or is due to himfromthe enployer or is paid to him to
effect an insurance on his life.

Snyth v. Stretton, (1904), 5 T.C. 36, and Edwards (H. M,
I nspector of Taxes) v. Roberts,” (1935), 19 T.C 618,
referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Givil Appeal No. 220/ ' 1963.
Appeal by special |eave fromthe judgment and order dated
January 9, 1961 of the Kerala H gh Court inl.T.R Case No.
17 of 1959.

K. N. Rajagopal Sastri and R N Sachthey, for  the ap-
pel | ant .

The respondent did not appear.

April 1, 1964. The Judgnent of the Court was delivered by
SUBBA RAO, J.-This appeal by special |eave preferred against
the judgnent of the Hi gh Court of Kerala at Ernakul amraises
the question of the interpretation of s. 7(1) of the Indian
I ncome-tax Act, 1922 (Act No. Xl of 1922), -hereinafter
cal l ed the Act.

The respondent, L. W Russel, is an enployee of the English
and Scottish Joint Co-operative Wholesale Society Ltd.,
Kozhi kode, hereinafter called the Society, which was
i ncorporated in England. The Society established a superan-
nuation schenme for the benefit of the mal e European  nenbers
of the Society's staff enployed in India, Ceylon and Africa
by means of deferred annuities. The terms of such benefits
were incorporated in a trust deed dated July 27, 1934.
Every European enpl oyee of the Society shall becone a nenber
of that schene as a condition of enploynent. Under the term
of the scheme the trustee has to effect a policy of
i nsurance for the purpose of ensuring an annuity to every
menber of the Society on his attaining the age of
superannuation or on the happening of a specified contin-
gency. The Society contributes 1/3 of the prem um payable
by such enpl oyee. During the year 1956-57 the Society con-
tributed Rs. 3,333/- towards the premium payable by the
respondent . The I ncome-tax O ficer, Kozhikode Circle, in-
cluded the said anpbunt in the taxable income of the respon-
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dent for the year 1956-57 under s. 7(1), Explanation 1 Sub-
cl. (v) of the Act. The appeal preferred by t he
respondent agai nst
571
the said inclusion to the Appellate Assistant Conm ssioner
of I ncone tax, Kozhi kode, was dism ssed. The further appea
preferred to the Income-tax Appellate Tribunal received the
sane fate. The assessee thereupon filed an application
under s. 66(1) of the Act to the Incone-tax Appellate
Tribunal for stating a case to the H gh Court. By its order
dated Decenber 1, 1958, the Tribunal subnmitted a statenent
of case referring the follow ng three questions of law to
the H gh Court of Kerala at Ernakulam -
(1) Whet her the contributions paid by the
enpl oyer to the assessee under the terns of a
trust deed in respect of a contract for a
deferred ~annuity on the life of the assessee
is a ’'perquisite’ as contenplated by s. 7(1)
of the Indian Income-tax Act?
(2) Whet her the said contributions wer e
allowed to or due to the applicant by or from
the enpl oyer in-the accounting year?
(3) Whet her~ the deferred annuity aforesaid
is an annuity hit by section 7(1) and para.
(v) of Explanation 1 thereto?
On the first question the Hgh Court ‘held that t he
enpl oyer’s contribution under the terns of the trust deed
was not a perquisite as contenplated by s. 7(1) of the Act.
On the second question it came to the conclusion that the
enpl oyer’s contributions were not allowed to or due to the
enpl oyee in the accounting year. On the third question it
expressed the opinion that the Legislature not having used
the word 'deferred"” with annuity in s. 7(1) and the statute
being a taxing one, the deferred annuity would not be hit by
para. (v) of Explanation 1 to's. 7(1) of the Act. The
Conmi ssi oner of Incone-tax has preferred the present' appea
to this Court questioning the (correctness of the said
answers.
The three questions formulated for the H gh Court’s opinion
are interdependent and the answers to themturn upon the
true interpretation of the relevant part of s. 7(1) of the
Act .
M. Rajagopala Sastri, |earned counsel for the appellant,
contends that the anpbunt contributed by the Society under
the schenme towards the insurance premi um. payable by the
trustees for arranging a deferred annuity on t he
respondent’s superannuation is a perquisite wthin the
meaning of s. 7(1) of the Act and that the fact that the
respondent may not have the benefit of the contributions on
the happening of certain contingencies will not nmke the
sai d contributions any the less a per qui si te. The
enpl oyer’s share of the contributions to the fund earnarked
for paying premunms of the insurance policy, the argunent
proceeds, vests in the respondent as soon as

572
it is paid to the trustee and the happeni ng of a contingency
only ’'operates as a defeasance of the vested right. The

respondent is ex-parte and, therefore, the Court has not the
benefit of the exposition of the contrary view.
Before we attenpt to construe the scope of s. 7(1) of the

Act it will be convenient at the outset to notice the pro-
visions of the schene, for the scope of the respondent’s
right in t he amount s representing t he enpl oyer’s

contributions thereunder depends upon it. The trust deed
and the rules dated July 27, 1934, enbody the superannuation
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schene. The schene is described as the English and Scottish
Joi nt Co-operative Wolesale Society Limted Over seas
Eur opean Enpl oyees’  Superannuati on Schene, her ei naft er
called the Schene. It is established for the benefit of the
mal e European nenbers 'of the Society's staff enployed in
India, Ceylon and Africa by means of deferred annuities.
The Society itself is appointed thereunder as the first
trustee. The trustees shall act as agents for and on behal f
of the Society and the nmenbers respectively; they shal

effect or cause to be effected such policy or policies as
may be necessary to carry out the schene and shall collect
and arrange for the paynment of the nobneys payabl e under such
policy or policies and shall hold such noneys as trustees
for and on behal f of the person or persons entitled thereto
under the rules of the Schene. The object of the Schene is
to provide for pensions by means of deferred annuities for
the nmenbers wupon retirement from enploynment on attaining
certai n age under the conditions nentioned therein, nanely,
every European enployee of the Society shall be required as
a conditi'on of enploynment to apply to beconme a nmenber of the
Schene fromthe date of his engagenment by the Society and no
menber shall be entitled to relinquish his menbership except
on the termnation of his enployment wth Society; the
pensi on payable to a nenber shall be provided by neans of a
policy securing a deferred annuity upon the life of such
nenber to be effected by the Trustees as agents for and on
behal f of the Society and the nmenbers respectively with the
Co- operative |Insurance Society Linited securing the paynent
to the Trustees of ‘an annuity equivalent to the pension to
whi ch such nenber shall be entitled under the Schene and the
Rul es; the insurers shall agree that the Trustees shall be
entitled to surrender such deferred annuity and ‘that, on
such deferred annuity being so surrendered, the ‘insurers

will pay to the Trustees the total anpbunt of the prem uns
paid in respect thereof together wth conpound interest
thereon; all noneys received by the Trustees from the
insurers shall be held by themas Trustees for /and ’'on

behal f of the person or persons entitled thereto under the
Rul es of the Schene; any policy or policies issued by the
insurers in connection with the

573

Schene shall be deposited with the Trustees; the Society
shal |l contribute one-third of the premumfromtine to tine
payable in respect of the policy securing the deferred
annuity in respect of each nenber as thereinbefore provided
and the nenber shall contribute the remaining two-thirds-,
the age at which a nenmber shall normally retire” from the
service of the Society shall be the age of 55 years and on
retirement at such age a nenber shall be entitled to receive
a pension of the amobunt specified in Rule 6; a nenber may
al so, after followi ng the prescribed procedure, commute the
pension to which he is entitled for a paynment in cash in
accordance with the fourth colum of the Table in the
Appendi x annexed to the Rules; if a menber shall |eave or be
dismssed from the service of the Society for any reason
what soever or shall die while in the service of the Society
there shall be paid to him or his | egal per sona
representatives the total amunt of the portions of the
prem unms paid by such nenmber and if he shall die whilst in
the service of the Society there shall be paid to himor his
| egal personal representatives the total anount of the
portions of the premi uns paid by such nmenber and if he shal
die whilst in the service of the Society or shall |eave or
be dismissed fromthe service of the Society on account of
per manent breakdown in health (as to the bona fides of which
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the Trustees shall be satisfied,) such further proportion
(if any) of the total ampbunt of the portions of the premni unms
paid by the Society in respect of that nenber shall be
payabl e in accordance with Table Cin the Appendix to the
Rules; if the total anmount of the portions of the preniuns
in respect of such menber paid by the Society together wth
interest thereon as aforesaid shall not be paid by the
Trustees to himor his | egal personal representatives under
sub-s. (1) of r. 15 then such proportion or the whole, as
the case may be, of the Society’'s portion of such prem uns
and interest thereon as aforesaid as shall not be paid by
the Trustees to such menber or his | egal per sona

representatives as aforesaid shall be paid by the Trustees
to the Society; the rules may be altered, anended or
rescinded and new rules may be nmade in accordance with the
provi sions of the Trust Deed but not otherw se.

W have given the relevant part-of the Scheme and the Rul es.
The gist of the Scheme may be stated thus: The object of the
Schene ! is to provide for pensions to its enployees. It s
achieved " by creating a trust. The Trustees appointed
thereunder are the agents of the enployer as well as of the
enpl oyees and hol d the noneys received from the enployer,
the enployee and the insurer in trust for and on behalf of
the person or persons entitled thereto under the rules of
the Schene. The Trustees are enjoined to take out ©policies
of insurance securing a deferred annuity upon the

574

life of each nenber, and funds are provided by contributions
fromthe enpl oyer as well as fromthe enpl oyees. . The Trus-
tees realise the annuities and pay the pensions to the
enpl oyees. Under certain contingencies nentioned above, an
enpl oyee would be entitled to the pension only after. super-
annuation. |If the enployee | eave the service of the Society
or is dismissed fromservice or dies inthe service of the
Society, he wll be entitled only to get back the tota

amount of the portion of the premumpaid by him though the
trustees in their discretion under certain circunstances my
give hima proportion of the prenmiuns paid by the Society.

The entire anmount representing the contributions nmade by the
Society or part thereof, as the case may be, will then have
to be paid by the Trustees to the Society. Under the scheme
the enployee has not acquired any vested right in the -con-
tributions nmde by the Society. Such a right vests in him

only when he attains the age of superannuation. Till that
date that amount vests in the Trustees to be administered in
accordance with the rules-, that is to say, in case the

enpl oyee ceases to be a nenber of the Society by death or
otherwi se, the amount «contributed by the enployer wth
i nterest thereon, subject to the discretionary power
exerci sable by the trustees, becone payable to the Society.

| f he reaches the age of superannuation, the sai d
contributions irrevocably becone fixed as part of the | funds
yielding the pension. To put it in other words, till a

menber attains the age of superannuation the enployer’s
share of the contributions towards the prem uns does not
vest in the enployee. At best he has a contingent right
t herein. In 'one contingency the said amount becones
payable to the enployer and in another contingency, to the
enpl oyee.
Now |et us look at the provisions of s. 7(1) of the Act in
order to ascertain whether such a contingent right is hit by
the said provisions. The material part of the section
reads: -
Section 7(1)-The tax shall be payable by an
assessee under the head "salaries" in respect
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of any salary or wages, any annuity, pension
or gratuity, and any fees, conmi ssi ons,
perquisites or profitsinlieu of, ’or in
addition to, any salary or wages, which are
allowed to himby or are due to him whether
paid or not, from or are paid by or on behalf

of ... ... a
CONPANY. « v ettt Expl anati on |- For
t he purpose of this section perquisite
i ncl udes-

(v) any sum payabl e by the enpl oyer, whether
directly or through a fund to which the pro.
vi sions of Chapters |IX-A and | X-B do not
575
apply, to effect an assurance on the life of
the assessee or in respect 'of a contract of
annuity on'the life of the assessees.

This section inmposes a tax on the renuneration of an

enpl oyee. / It presupposes the existence of the relationship
i f enpl oyer and enpl oyee. The present case is sought to be
brought under- the head "perquisites in lieu of, or in

addition to, any salary or wages, which are allowed to him
by or are due to him whether paid or not, from or are paid
by or on behalf of a conpany”. The expression "perquisites”
is defined in the Oxford Dictionary as "casual enolunents.
fee or profit attached to an office or position in addition
to salary or wages". Explanation 1 to-s. 7(1) of the Act
gives an inclusive definition. d ause (v) thereof includes
within the nmeaning of "perquisites" any sum payable by the
enpl oyer, whether directly or through a fund to which the
provisions of Chs. [|X-A and I'X-B do not apply, to effect an
assurance on the life of the assesseeor inrespect of a
contract for an annuity on the life of the assessee. A
conbi ned readi ng of the substantive part-of s. 7(1) and cl

(v) of Expl. 1 thereto nmakes it clear that if a sum of noney
is allowed to the enployee by or is due to himfrom or is
paid to enable the latter to effect an insurance’ on his
life, the said sumwould be a perquisite within the neaning
of s. 7(1) of the Act and, therefore, would be eligible to
t ax. But before such sum becormes so  exigible, it shal

either be paid to the enployee or allowed to himby or due
to himfromthe enployer. So far as the expression "paid"
is concerned, there is no difficulty, for it takes in~ every
recei pt by the enployee fromthe enpl oyer whether it was due
to him or not. The expression "due" followed by the
qualifying clause "whether paid or not" shows that there
shall be an obligation on the part of the enmployer to pay
that anmount and a right on the enployee to claimthe sane.
The expression "allowed", it is said, is of a wider connota-
tion and any credit nmade in the enpl oyer’s account i's cover-
ed thereby. The word "all owed" was introduced in‘the sec-
tion by the Finance Act of 1955. The said expression in the
legal termnology is equivalent to "fixed, taken into

account, set apart, granted". It takes in perquisites given
in cash or in kind or in noney or noney’'s worth and also
anenities which are not convertible into noney. It inplies

that a eight is conferred on the enployee in respect of
those perquisites. One cannot be said to allow a perquisite

to an enployee if the enpl oyee has no right to the sane. It
cannot apply to contingent paynents to which the enployee
has no right till the contingency occurs. |In short, the

enpl oyee nust have a vested right therein

If that be the interpretation of s. 7(1) of the Act, it is.
not possible to hold that the anpbunts paid by the Society
576
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to the Trustees to be adm nistered by them in accordance
with the rules franed under the Schene are perquisites
allowed to the respondent or due to him Till he reaches
the age of superannuation, the anpbunts vest in the Trustees
and the beneficiary under the trust can be ascertained only
on the happening of one or other of the contingencies
provided for under the trust deed. On the happening of one
contingency, the enployer becones the beneficiary, and on
the happening of another contingency, the enpl oyee becones
the beneficiary. Learned counsel for the appellant strongly
relied wupon the decision of the King’s Bench Division in
Smyth v. Stretton(1l). There, one Stretton, one of the
Assistant Masters of Dulwich College, was assessed to
income-tax in the sum. of pouns 385 in respect of his
enol uments as Assistant Master received fromthe Governors
of Dulwich College for the year ended the 5th day of April

1901. He objected to the assessment on the ground that it
i ncluded pound 35 not liable to taxation, being anpunt
placed to his credit by the Governors under the Provident

Fund Schene for the year 1900. Channell, J., wth sone
hesitation, cane to the conclusion that the said sum was
t axabl e. That case was dealing with a schene for the

establishment of provident fund for the benefit of the
Assistant Masters ~-on the permanent staff of the Dulw ch
Col | ege. Under para. 1 of the scheme ‘the salaries of
Assi stant Masters were increased. Cause (a) of para. 1 of
the scheme provided that Assistant Masters having not |ess
than five years, but less than fifteen years’ service, would
be allowed an increase of 5 per cent, in their salaries;
under cl. (b) thereof, Assistant Masters having not |ess
than 15 years’ of service and over, woul d get an increase of
7-1/2 per cent. in their salaries; under cl. (c) thereof, a
further addition in their salaries, equal in anbunt to the
above suns, should be granted fromthe same date to the
Assistant Masters alluded toin(a) and (b), such addition
bei ng, however, subject to the conditions provided by para.
5. Paragraph 5 read: -
"That Assistant Masters having less'than ten
years’ service who nmay resign their
appoi ntnents, or fromany other cause than
ill-health cease to belong to the College,
shal | be entitled to receive the tota
i ncrease sanctioned by (a) and the  accu-
mul ati ons thereof, but shall not receive the
addi ti onal increase sanctioned by (c), or the
accumul ations thereof. |In the event ~of any
such Assistant Master retiring fromill-health
the Governors, in addition to ‘the increase
sanctioned by (a), may grant himthe further 5
per cent. sanctioned by (c), and t he
accumul ations thereof. 1In the event of death
of any such Assistant Master whilst in
(1) (1904) 5 T. C. 36, 46.

577
the service of the College, the 5 percent. due
by (c) as well as wunder (a), wth t he

accumul ations thereof, shall be paid to his

| egal representatives".
It was contended that the amount payable under cl. (c) of
par a. | was a contingent one without any vested character
and, therefore, could not be described as incone in any way.
The | earned Judge construed the provisions of the schene and
rejected the contention. The main reason for his concl usion
is stated thus: -

"The result seens to me to be that | rmnust take
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that sumas a sumwhich really has been added
to the salary and is taxable, and it is not
the |l ess added to the salary because there has
been a binding obligation created between the
Assi stant Masters and Governors of the School s
that they should apply it in a particular
way" .
No doubt it is possible for another court to conme to a
different conclusion on the construction of the provisions
of the scheme; but the | earned Judge came to the concl usion
that cl. (c) of para. 1 of the schenme provided for an
additional salary to the Assistant Masters. I ndeed, the
Court of Appeal in Edwards (HH M Inspector of Taxes) v.
Roberts(1) construed a simlar scheme and cane to the
contrary conclusion and explained the earlier decision on
the basis we have indicated. There, the respondent was
enpl oyed by a conmpany under ~a service agreenent dated
"August 21, 1921, which provided inter alia, that, in
addition to an annual salary, he should have an interest in
a "conditional fund", which was to be created by the conpany
by the paynent after the end of each financial year of a sum
out of its profits to thetrustees of the fund to be
i nvested by themin the purchase of the company’s shares or
debenture stock. Subj ect to possible " forfeiture of his
interest in certain events, the respondent was entitled to
receive the income produced by the fund at the expiration of
each financial year, and to receive part of the capital of
the fund, (or, at the trustees’ _—option, the investments
representing the sane) at the expiration of five financia
years and of each succeedi ng year, and, on death whilst in
the conpany’'s service or on the termnation of his enploy-
nent by the conpany, to receive the  whole anount then
standing to the credit of the capital anmount of the fund (or
the actual investnents). The respondent resigned from the
service of the conpany in Septenmber, 1927, and at that date
the trustees of the fund transferred to himthe shares which
they had purchased out of the paynents nmade to them by the
conpany in the years 1922 to 1927. He was assessed to
i ncone-tax on the ampunt of the current narket val ue of the
(1) (1935) 19 T.C 618, 638, 640.
LP(D) I SCl -17
578
shares at the date of transfer. The assessee contended that
i mediately a sumwas paid by the conpany to the trustee& of
the fund he becane invested with a beneficial interest in
the paynent which formed part 'of his enolunents for the
year in which it was nade, and for no other year, and that,
accordi ngly, the ambunt of the assessment for the year . 1927
-28 ought not, in any event, to exceed the aggregate of the
suns paid by the conmpany to the trustees, the difference
between the anount and the value of the investnents at the
date of transfer representing a capital appreciatiion not
liable to tax for any year. The Court of Appeal rejected
the contention. Lord Hanworth, M R, in rejecting the
contention. observed
be said to have accrued to this enployee a
vested interest in these successive suns
placed to his credit, but only that he had a
chance of being paid a sumat the end of six
years if all went well. That chance has now
supervened, and he has got it by reason of the
fact of his enploynent, or by reason of his
exercising an enploynent of profit wthin
Schedul e E. ".
Maugham L. J., said rmuch to the sane effect
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t hus:
"The true nature of the agreenent was that lie
was to be entitled in the events, and only in
the events nentioned in Cause 8 of the
agreement, to the investnments nade by the
Conpany out of the net profits of the Conpany
as provided in Clause 6.".
The decision of Channel], J., in Snyth v. Stretton(l) was
strongly relied upon before the appellate court. But the,
| earned Judges distingui shed that case on the -round that
under the scheme which was the subject-matter OF that deci-
sion the suns taxed were really additions to the salary of
the Assistant Master and that. in any view, that decision
shoul d be confined to the facts of that case. The principle
laid down by the Court of Appeal, nanely, that wunless a
vested interest in the sumaccrues to an enployee it is not
taxable. equally applies to the present case. As we have
poi nted out earlier, no interest in the sumcontributed by
the enpl oyer under the schene vested in the enployee. as it
was only a contingent interest dependi ng upon his reaching
the age of superannuation: It is not a perquisite allowed
to him by the enployer or an anpunt due to him from the
enpl oyer wthin the neaning of s. 7(1) of the Act. e,
therefore, hold that the High Court —has given correct
answers to the questions of law subnmitted to it by the
I ncone-tax Appel | ate Tribunal
In the result, the appeal fails and is dism ssed.
Appeal dism ssed
(1)(1904) 5 T.C 35. 46.
579




