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ACT:

I ndustrial Dispute- Christmas bonus- I'nplied agreenent- Test.

HEADNOTE:

An industrial dispute arose between the appellant and its
workmen as to paynent of bonus for the years 1957-58 and
1958- 59. The dispute was referred for adjudication to the
tribunal . The respondents claimed bonus on the basis that
payment of sone bonus at Christmas had become an inplied
condition of service between the appellant and its /worknen.
The workmen clainmed 1 1/2 nont hs wages for each year on the
basis of an inplied termof service. On these facts the
tribunal held on the basis of the decision of this Court in
Ms. |Ispahani Ltd. v. Ispahani Enpl oyees Union that paynent
of bouns at the rate of 1 1/2 nmonths’ salary as an inplied
condi tion of service had been established. It is this award
of the tribunal which ha,-, been challenged before this
Court.

Held: (i) \Were the paynment of bonus is connected with a
festival it is possible to infer that there is an inplied
condition to pay sonmething at the time of the festival, even
though the payment has not been nade at a uniform rate in
previous years. In the present case, the paynment has not
been uniformover the years and before an inplied -term of
service to pay bonus can be inferred it nmust be shown that
the payment was connected with sonme festival. Therefore the
tribunal was not right in holding that there could be an
inplied condition of service as to paynent of bonus
unconnected with any festival.

In the present case, though the anmount paid in Decenber was
originally called an advance, at |east one nonth’'s salary
out of the so-called advance al ways renmained with the work-
men and was treated as bonus connected wth Christnas
festival. On the facts of this case it was held that there
was an inplied condition of service between the appellant
and its workmen that sonething would be paid every vyear
about Christmas tinme as festival bonus.

M s. | spahani Ltd. v. |spahani Enpl oyees’ Union, [1960] 1
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S.CR 24, relied on

(ii) I'n a case of paynent which is made at different term
and is not at a uniformrate the duty of the court is to
connect the paynment with a festival (in this case
Chri st mas) . On the evidence in this case it is clear that
the mnimm is only one nonth’s salary payable about
Christmas tinme and this was actually paid in 1951-52 and
1953- 54, Therefore the paynent of one nonth's salary as
Christmas bonus is proved as an inplied condition of service
bet ween the appellant and its worknen on the adnitted facts
of this case.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI.ON:- Civil Appeal No. 583 , of 1963.
Appeal by special 1eave fromthe Award dated June 18, 1962
of the I'ndustrial Tribunal, Ernakulam in Industrial Dispute
No. 38 of /1960.

478

G B. Pai, J. B. Dadachanji, O C- Mthur and Ravinder
Narain, for the appellant.

Janardan Sharma, for the respondents.

March 25, 1964. The judgenment of the Court was delivered by
WANCHOO, J.-This /is an appeal by special leave from the
award of the Industrial Tribunal, Ernakulam A dispute
arose between the appellant and its workmen as to paynent of
bonus for the years 1957-58 and 1958-59, and was referred
for adjudication to the tribunal. ~The respondents claimed
bonus on two grounds: (i) on the basis of profits earned by
the appellant, and (ii) on the basis that paynent = of sone
bonus at Christmas had becone an inplied condition of ser-
vi ce between the appellant and its worknen.” It may be nen-
tioned that the claimwas for four nonths’ wages for each
year on the basis of profit bonus. The alternative 'claim
was for 1 1/2 nonths’ wages for each year on the basis of an
inplied term of service. W nmay also nention that the
appel | ant had paid two nonths' basic salary as bonus for the
year 1957-58, and one nonth’'s basic pay as bonus for the
year 1958-59. The appel | ant contended that there ~was no

surplus available on the basis of the Full Bench fornula
applied in such cases and therefore no profit bonus could be
pai d. It also contended that no bonus was payable “as an
implied termof service.

The tribunal found on an application of ~the ~Full ~Bench

formula that there was no avail able surplus in either of the
two years and therefore no bonus was payable as profit

bonus. It then went into the question whether any bonus was
payable as an inplied condition of service and relying on
the decision of this Court in Messrs. | spahani Ltd. .

| spahani  Enpl oyees’ Union(1l) held that paynment of “bonus at
the rate of 1 1/21 nonths’ salary as an inplied condition of

service had been established. It therefore ordered the
appel lant to pay that anmount after taking into account —one
nonth’s salary already paid by it. It is this award of the

tribunal which has been brought before us by special |eave.
The main contention on behalf of the appellant are

two-fol d:

(1) It is wurged that the tribunal erred in holding that
payment of bonus as an inplied condition of service need not
be attached to any festival;

(2) On the undisputed facts of this case, the tribunal was
not right in holding that a case had been nmade out for

(1) [1960] 1 S.C. R 24.

479




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 6

paynment of sone bonus as an inplied condition of service,
and in any case, even if a case had been nmade out for pay-
ment of sone bonus, it could not be at the rate of 1 1/2
nont hs’ sal ary.

Turning to the first contention raised on behalf of the
appel l ant, we are of opinion that the tribunal was not right
in holding that there could be an inplied condition of
service as to paynent of bonus unconnected with any festi-

val. In Ispahani’s case(1l) the question raised was whether
there was an inplied condition of service for paynent of
some bonus at the time of puja festival in Bengal. |In that

connection this Court laid down the tests for holding when
it could be said that there was an inplied condition of ser-
vice for paynment of sone bonus in connection wth sone
festival. This Court also pointed out that it was not
necessary in order to establish an inplied condition of
service as to payment- of some bonus at the time of a
festival like puja in Bengal that the anpbunt paid in
connection with the festival should be uniform and that in
the absence of a uniformrate an inplied agreenent to pay
sonething  could be inferred. ~Nowwhere the paynment is
connected with a festival it i's possible to infer that there
is an inplied condition to pay sonething at the time of the
festival, even though the evidence discloses that in
previ ous years paynent has not been nade at a uniform rate.
But it is difficult to see how the principle which applies
to a case of paynent at the tinme of a festival can be
extended to infer ‘an inplied termof payment where the
payment has been made entirely unconnected with any festiva
and at rates which have varied fromyear to year. W are
therefore of opinion that when this Court laid down that
there was an inplied condition of service to pay sonething
about the tinme of puja festival in lspahani’'s case(2), it
was clear that such inplied condition of service could be
inferred where the rate of payment was not uniformonly when
such payment was obviously connected with some festival. In
the present case al so, the paynent has not been uniformover
the years and therefore before an inplied termof service to
pay bonus can be inferred it must be shown that the paynent
was connected with some festival. [t would in our  opinion
be inpossible to infer an inplied condition of service where
payment has not been uniformin the past, unless -such
payment can be connected with some festival. W are
therefore of opinion that the tribunal was wong in  hol di ng
that an inference could be, drawn for paynent of ‘bonus as an
implied condition of service in the circunstances  of the
present case when the paynent was not uniformin~ the past
even though it was not connected with any festival.

(1) [1960] 1 S.C R 24.
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But that in our opinion does not dispose of the matter. The
evi dence shows that paynment of some bonus began to be made
from the year 1945-46 in which year bonus varying from one
month to 3 1/2 nmonths’ salary was paid in this branch. |t
may be added that the appellant has a nunber of other
branches in other parts of the country. What we are saying
in this case is only concerned with the Cochin branch and
may not necessarily be applicable to other branches of the
appel l ant, the facts of which are not before us. From 1946-
47 to 1949-50, it appears that sonme | unpsum was paid, though
the amount is not exactly known. It is also not clear
whet her during the years 1945-46 to 1949-50 paynent was nade
about Christrmas tine, as there is no evidence either way.
In 1950-51 it appears that 1 1/2 nonths’ salary was paid as
bonus. No payment appears to have been made in that year
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about Christmas tinme, though it is said that 1 1/2 nonths’
sal ary was paid as bonus sonetine afterwards. From 1951-52
right upto 1958-59, paynent was nade at the rate of one
nonth’s salary to two nonths’ salary about Christmas tine.
It is clear therefore that at any rate since 1951-52 paynent
is connected wth Christms festival, though there is no
clear evidence as to the earlier paynments being connected
with Christmas. At the same tinme there is no clear evidence
that those paynments were not connected with Christnmas even
though paynment for the year 1950-54 might have been nade
sometine after Christnmas. On the whole therefore it seens
to us that it is possible to infer that the paynents which
began from 1945-46 and have been made t hroughout upto 1958-
59 were in all probability connected wth Chri st mas
festival. This inference in our opinion is strengthened by
the fact that from 1951-52 wundoubtedly paynents wer e
connect ed with Christmas and were always made about
Christmas tinme,~ even though there was adjustnent on sone
occasi ons | ater on by paynent of nore anmpunt or by reduction
of the amount al ready paid by deducting sonme part of it from
| ater salary. W are therefore of opinion that we can infer
from the evidence on the record that the paynment in the
pr esent case is connected wth Chri st mas festival.
Theref ore even though the tribunal was wong in holding that
the paynent need not be connected with any festival in a
case like the present where the rate has not been wuniform
the respondents have made out -a case of paynent of sone
bonus as an inplied condition of service connected wth a
festival subject to what we say on the second contention
rai sed on behalf of the appellant.

The appellant however contends that it has not been proved
that the, paynment of bonus was in connection wth the
Christmas festival on the undi sputed evidence in this
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case. Now the evidence is that something used to be invar
ably paid at |east from 1951-52 about Christmas time. [Later
on sonething note was paid in sone years. In one year
nothing nore was paid and in three years the appel l'ant’' took
back part of the paynent which had been nade. The ~appel -
lant’s contention is that the paynment before Christmas which
has been established in this case was only an advance .in
connection with the festival which was | ater adjustable from
the salary of the workmen. It is true that when the paynent
was nmade it was designhated as an advance. For exanple, when
paynment was nade in Decenber 1953, it was designated as an
advance and it was stated in the notice that it would be
treated as advance agai nst any bonus and in the event of no
bonus as advance against salary. Even so, ‘the evidence
shows that the so-called advance was never recovered in

full. Sometines nore was paid in addition to what had been
paid in Decenmber. Once nothing nore was paid but the anount
already paid in Decenber was not recovered. Three | tines

somet hi ng was recovered fromwhat was paid in Decenber; even
so a mnimmof one nonth’s salary out of the so-called
advance in Decenber was always left with the worknen. So
though the anount paid in Decenber was originally called an
advance, at |east one nonth's salary out of the so-called
advance always renained with the workmen and was treated as
bonus connected with Christmas festival. The fact that the
payment was originally called advance woul d not detract from
the conclusion that some anpbunt was really paid as bonus in
connection with Christmas festival.

There is no evidence to show that this ambunt was paid ex-
gratia. In this connection our attention is drawn to what
happened in April 1954. Then a notice was given about pay-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

nment of additional bonus which was called ex-gratia. The
evi dence however shows that in 1953-54 one nmonth's salary
was paid in Decenber and in addition half a nonth's salary
was paid later on and it was this additional half nonth's
sal ary which was designated as ex-gratia paynment. There is
nothing to show that the payment made in Decenber was ever
designated as ex-gratia paynent. It could hardly be so
designated for it was usually called an advance which was
clainmed as recoverable though the whole of it was never
recover ed. In spite of the paynent nade in Decenber being
call ed an advance, we are of opinion that on the evidence in
this case it is clear that part of the advance was nmade as a
bonus in connection with Christnmas festival. It is there-
fore established on the evidence that there was an inplied
condition of service between the appellant and its worknen
that somet hing woul d be paid every year about Christmas tine
as festival bonus.

L/P(D)I.SCl-- 16
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The next question to which we turn is the mninmm anount
which has to be paid as an inplied condition of service.

Here again the evidence shows that the nminimumthat has been
paid, at any rate since 1951-52, is one nonth's salary.

Sonetimes nore has been paid, but one nonth's salary seens
to have been paidin connection with Christmas for an
unbroken period of time, which is |long enough to pernit an
inference that there is an inplied condition of service for
paynment of one nmonth’'s salary as festival bonus. connected
with Christmas in this branch of the appellant. W cannot
agree wth the tribunal that the evidence shows ~a m ninmm
payment of 1 1/2 nonths' salary at the time of  Christmas.

It is true that if we take into account what was. paid |ater
also over the entire period from 1950-51, the minimumis 1
1/2 nonths' salary-, but in a case of paynent which i's not
at a wuniformrate we have to connect the payment with a
festival (in this case Christmas). W can therefore only
| ook at the paynment made in Decenber to decide what is the
m nimum which may be treated as a condition of  service

Once it is proved that there was an inplied condition of
service, sone amount has to be paid under the said inplied
term what the mnimmwuld be in that behalf  nust be
deci ded as a question of fact. On the evidence in this case
it is clear that the mninmnumis only one nonth's -salary
payabl e about Christnmas tinme and this was actuallypaid  in
1951-52 and 1953-54, though in other years nore was  paid
which was later liable to adjustnent. W therefore hold
that there is an inplied condition of service between the
appellant and its worknmen that one nonth’'s salary as. the
m nimum would be paid as Christmas bonus to the worknen
about Christmas tinme. The decision of the  tribuna

therefore allowing 1 1/2 nonths' salary as the mnimum nust
be nodified and W hold that paynment of one month’'s  salary
as Christmas bonus is proved as an inmplied condition of
service between the appellant and its worknen on the
admitted facts of the case. The mninumof one nonth's,
basic salary has to be paid even if there is loss in any
given year. W may add that though this is the mnimm it
would be open to the appellant to pay nore if its profit
position justifies the paynent of nore. But we cannot agree
with thetribunal that in the vyear 1958-59, the profit
position of the appellant justifies paynent of nore than the

m ni mum It has been found that in that year there was
actually a small 1loss of Rs. 8,000/- suffered by the
appel | ant . Therefore even though the tribunal may be

justified in awarding a reasonabl e anount as festival bonus
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once it is proved that sonething has to be paid as an
inmplied condition of service towards such bonus, it cannot
be said in this case that the tribunal was justified in
gi ving anyt hi ng beyond the m ni num f or
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this was a year of loss. W are therefore of opinion that
the anpbunt awarded as festival bonus for the year 1958-59
should be reduced to one nonth's salary and order accord-

ingly.
Before we part with this appeal we should like to add that
there was no stay order by this Court in this case. The

-extra amount of 15 days’ salary awarded by the tribunal has
already been paid to the worknen. M. Pai has assured us
that he would advise his client that the additional anount
so paid may not be recovered back in the circunstances. We
therefore partly allow the appeal in the manner indi cated
above. In the circunmstances we pass no order as to costs.
Appeal partly allowed.
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